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<a>INTRODUCTION

The inherent variability of cases in legal practice in the domain of private law places
important constraints on the conclusions to be drawn from observations from actual litigation.
Simply put, cases in the domain of private law vary with regard to numerous features (for
example, nature of harm, liability standard, level of fault, claims, awards, features of the
litigants, and so forth) that may impact the processes that occur within them, yet whose
unique contributions to these outcomes are impossible to separate. This notion poses an
important challenge for legal theorizing and policy making, as it makes it impossible to
ascertain which factors or processes may account for particular desirable or undesirable
phenomena in litigation—and impossible to understand, therefore, how legal policy and
procedure should be shaped in response. While doctrinal, theoretical approaches and field
observations can provide important indications, their inability to provide causal evidence
means that initiatives derived from them may be off the mark, and thereby may fail to
produce the desired results.
Experimental approaches provide a powerful tool to counter such limitations. These
approaches seek to minimize or control the variability that characterizes cases in litigation
practice, and to tease apart the effects of the numerous features on which they differ. Their
means of doing so are laboratory or field experiments, in which actual litigation contexts are
adapted or are simulated under controlled circumstances. In these experiments, the many,
covarying features that characterize cases in actual litigation are disentangled by isolating
particular key features (for example, whether apologies are provided or not) and varying them
systematically between cases, while minimizing variability on other factors (for example,
between types of tort, level of harm, and so on). Through this approach, the researcher can
isolate the unique contributions of particular features or phenomena (for example, apology) to
particular outcomes or challenges in legal practice (for example, secondary victimization).
Thereby, experimental approaches enable the acquisition of unique causal evidence with
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which legal theorizing and procedure can be tested and evaluated—to thereby enrich and
advance current debate on such questions, and to inform future policy to address them (for
example, current discussions on initiatives to facilitate apology).
In the present chapter, experimental approaches in the domain of private law are illustrated
by focusing on the present discussion on victim restoration in the area of personal injury
litigation. The chapter will outline how experimental approaches have been employed to
illuminate the debate on the sufficiency of extant financial designs of personal injury
litigation, and to evaluate the contribution of proposed reforms in this domain. The chapter
will thereby show how experimental approaches can be used to test theoretical predictions
and observations from practice, and how their conclusions may be applied to inform legal
policy about the need for, and nature of, future reforms.

<a>PERSONAL INJURY LITIGATION: CURRENT DEBATE AND PERSPECTIVES

The sufficiency of extant designs of litigation is currently the subject of debate in the domain
of personal injury litigation. Extant designs of personal injury litigation are focused on
providing economic compensation to victims, with the aim of restoring them to the exact
position they would have enjoyed in the absence of the injury.1 In recent years, however,
these designs have been criticized for being excessively focused on the economic resolution
of injury, and negligent of victims’ relational restoration. Specifically, such criticism stems
from the insight that the harm of transgressions is not restricted to their material
consequences, but also extends to their normative and relational implications: the fact that
they constitute a violation against social norms and conventions that prohibit such behavior,2
and harm a victim’s sense of being an autonomous, influential, and esteemed social actor who
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is treated justly and whose rights and identity are being respected.3 To restore a transgression,
a resolution therefore should not only compensate the victim’s (material and immaterial)
costs, but should address these normative and relational aspects as well. As such, a resolution
should also convey recognition of the wrongfulness of the act, and of the perpetrator’s
responsibility or guilt for it—and thereby reaffirm the legitimacy of the norms that were
broken, and reempower the victim by subjecting the perpetrator to his/her capacity to
forgive.4
Current designs of personal injury litigation, however, have been claimed to be insufficient
for this purpose; they are said to neglect these aspects in the resolution of injury,5 and restore
them insufficiently through the remedies they provide.6 Firstly, in its aim to restore the victim,
personal injury litigation focuses extensively on the consequences of the transgression (that is,
the victim’s material and immaterial harm, such as medical costs, loss of revenue, disability,
pain and suffering, lost future prospects, and so on), and on assigning the appropriate level of
(economic) compensation for them.7 This focus involves little attention to the normative
aspects of the transgression, or to its relational costs for the victim,8 and may even crowd out
the victim’s perspective by relying extensively on the input of experts (secondary
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victimization).9 Secondly, to restore the victim, personal injury litigation relies on economic
compensation, which therefore must serve as a substitute for the victim’s actual costs (as
health cannot directly be corrected by money, unlike material harm).10 Some question,
however, whether such reparations are sufficient for restoring personal injury, as money and
health may not be transposable, and substituting them may be experienced as objectionable.11
Moreover, the act of paying compensation does not directly address the normative or
relational aspects of harm;12 rather, an economic resolution enables the perpetrator to resolve
the transgression without having to admit to wrongdoing or guilt. These limitations are
suggested to form an important impediment to settlement and reconciliation, and explain why
some scholars have advocated legal reforms to address them—most notably through
initiatives to facilitate apology.13
Initiatives to facilitate apology in personal injury litigation advocate legal reforms that
promote the provision of apologies by tortfeasors by prohibiting their use as evidence of
guilt,14 or by imposing a legal duty to apologize.15 They do so because substantive apologies
convey acknowledgment of wrongdoing and an expression of remorse,16 and thereby
constitute an admission that the violation should not have happened, and should not happen
again.17 Apologies are therefore regarded as a possible means of addressing the (neglected)
need for normative and relational acknowledgment that victims experience in current designs
of personal injury litigation—and thereby as a means of facilitating its resolution.18
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Initiatives to promote the provision of apologies in personal injury litigation are primarily
based on theorizing;19 on insights derived from social scientific research;20 on observations
from other legal domains and jurisdictions;21 and on field research involving case studies,
interviews, and surveys.22 However, because apologies are only infrequently employed in
litigation practice, and because proposed initiatives to facilitate them have not yet been widely
implemented in practice, extant perspectives provide only limited indications of their potential
contribution to personal injury litigation. For these reasons, experimental approaches, in
which the provision of apologies and initiatives to facilitate them can directly be tested, can
enable valuable insight into these processes. In the following, I briefly review extant legal
approaches to apology in personal injury litigation, and highlight their relative strengths and
limitations. I then outline how experimental approaches can be employed to extend and
augment these perspectives, and how they can thereby enable important advances for legal
theorizing and practice in this domain.

<a>APOLOGY IN PERSONAL INJURY LITIGATION: EXTANT LEGAL APPROACHES

<b>Doctrinal and Comparative Research

Insights on apology taken from doctrinal or comparative legal research are the result of
theoretical reasoning, in which insights from a range of legal sources (for example,
legislation, legal procedure, case law, and so on) are synthesized to develop a theoretical
argument on (for example) the sufficiency of extant litigation designs or the value of
apology.23 For example, such research may integrate analyses of legislation and legal
procedure with observations from salient individual cases to develop the position that extant
litigation designs are likely to evoke concerns over liability and pecuniary loss, which may
motivate legal practitioners and insurers to dissuade conciliatory initiatives, and thereby
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impede the resolution of personal injury.24 Insights may also be deduced from comparisons
with other legal domains or systems, where apologies are more commonly issued or are
facilitated through procedure or legislation (for example, comparison of legislation and
procedure between Japan, where extant legislation encourages apology, and America, where it
does not;25 comparison with initiatives to safeguard apology in various common law
jurisdictions;26 comparison with criminal litigation, where initiatives exist to facilitate contact
between victims and offenders27). As such, doctrinal and comparative approaches to apology
offer important strengths in terms of their theoretical synthesis and development, by
integrating insights from a broad range of sources into a theoretical argument that is firmly
grounded in legal discourse and litigation practice. However, an important limitation to these
approaches is their limited provision of tangible, empirical evidence with which their
propositions can be substantiated.28 This leaves such contributions vulnerable to biases and
errors,29 and limited in their capacity to resolve the legal debate on apology—in which the
same methods are also employed to advocate the opposite position.30
<b>Field Research

A second strand of insight on apology follows from field research that targets the main
protagonists of personal injury litigation (for example, victims, perpetrators, legal
representatives, insurers, and so on), and assesses their needs or experiences to understand the
sufficiency of extant litigation designs and the value of apology. The majority of such
initiatives concern anecdotal evidence or case studies on individual actors.31 However, more
recently, such initiatives have extended to more structured research involving qualitative or
quantitative methods.32
24
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Anecdotal evidence and case studies are frequently included in doctrinal approaches to
apology and personal injury litigation.33 They typically involve citations from verbal or
written statements by individual actors from the practice of personal injury litigation. White,34
for example, presents anecdotal evidence on the needs of victims taken from his experiences
as a solicitor, to substantiate the claim that a thwarted need for apology may contribute to
decisions to litigate. Such initiatives are commendable in that they aim to bolster their
theoretical argument with observations from legal practice, to thereby provide (some)
empirical evidence for their claims. However, the use of anecdotal evidence and case studies
is highly limited for this purpose, as the provision of specific, isolated examples that support
one’s reasoning represents no true test of the predictions’ generality.35
Qualitative field research on personal injury litigation counters these limitations by
collecting a sample of relevant actors or cases and systematically exploring the hypothesized
phenomena (for example, nature of victims’ needs, settlement decisions, satisfaction
following litigation) within them. Such contributions typically rely on interviews in which
key concepts are systematically explored through an open format that does not restrict the
answers that respondents may provide. Relis,36 for example, employed this method to
compare perceptions of victims’ litigation goals between physicians’ lawyers, plaintiffs’
lawyers, and plaintiffs in medical malpractice cases. Her study collected a sample from each
of these groups, and explored the reasons victims described for their decisions to litigate and
the reasons attributed to them by attorneys. The content of their responses was analyzed and
coded, and compared between these samples. This comparison revealed that lawyers
misperceived the goals of plaintiffs by assuming them to be (exclusively or predominantly)
motivated by financial goals; in contrast, victims’ actual motives mostly reflected extralegal
objectives of principle (for example, admission of responsibility, prevention of similar
incidents, apology, and so on). This example highlights the strengths of qualitative
approaches, in terms of their standardized (that is, semistructured) method, which enables the
focal concepts to be systematically assessed within a sample of respondents, and their
inductive approach, which places no preset restrictions on responses and can thereby capture
relevant issues beyond those theorized. In these applications, qualitative approaches to
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personal injury litigation therefore have great potential for advancing or refining extant legal
theorizing or procedure. Nevertheless, qualitative methods also have their limitations (for an
overview, see Diefenbach37). For one, such research is frequently laborious due to the large
volume of responses from individual cases, and therefore must often rely on relatively modest
samples. In legal contexts, this may be exacerbated by practical limitations in gaining access
to litigants or legal professionals. These limitations make qualitative approaches vulnerable to
variability, in that observations may differ on numerous dimensions that are impossible to
separate—for example, nature of harm, severity, permanency, relationship with offender,
duration of litigation, and so on.38 These aspects make it difficult to isolate the reasons for the
observed phenomena (that is, causality), or to know whether they apply beyond the current
sample (that is, generalizability).
Survey research on personal injury addresses these limitations by targeting large samples of
respondents and presenting them with an identical set of (typically closed-format) questions.
Hulst and Akkermans,39 for example, employed this method to examine attitudes toward
economic compensation for emotional harm in relatives of personal injury victims. Their
study collected a sample of 726 relatives of personal injury victims through large market
research panels and victim associations. These respondents were presented with quantitative
measures that assessed their need for compensation for emotional harm; their beliefs about its
impact on their emotional restoration; and their preferences for the appropriate level,
procedure, and mode of its assignment. The answers of the 463 respondents whose cases
would be eligible for compensation were analyzed. The results indicated that they displayed
sizable needs for such compensation and favorable beliefs concerning its likely impact,
regarding it as a gesture of acknowledgment. This example highlights some important
strengths of survey research, in that a sizable number of cases can be collected at limited
effort and cost (relative to qualitative approaches). Moreover, the standardization of measures
ensures that focal concepts can be examined throughout the sample, and compared between
categories within it (for example, respondents whose relatives were injured versus killed in an
incident) rather than only in the subset of respondents who mention them of their own accord.
These aspects potentially enable important advances in sensitivity to specific questions and in
generalizability of results, making survey research well suited for testing the predictions of
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legal theorizing. However, survey research also suffers some important limitations.40 By
relying on standardized measures, such approaches are more restrictive than qualitative
research and offer limited scope for capturing relevant issues beyond those theorized, which
may threaten the validity of its conclusions. Moreover, as the example illustrates, surveys may
also be limited by bias in sampling, due to limitations in access to, or nonresponse from,
particular types of respondents or cases. Lastly, survey research is limited in its capacity to
control variability, isolate causal relationships, and capture actual, legally relevant behaviors
(for example, how may emotional awards impact settlement decisions?).
In sum, extant legal research into the sufficiency of current designs of personal injury
litigation, and the value of apology, is limited by a paucity of empirical support. Field
research has been employed to redress this deficiency, and provides important insight into
victims’ satisfaction with current (financial) designs of personal injury litigation and the needs
that are and are not sufficiently recognized or met within them.41 But with regard to the
present debate on apology, extant research suffers some important limitations. Most
prominent of these is its limited capacity for illuminating the actual value or impact of
apologies. Because apologies are infrequently offered in personal injury litigation, and may be
offered especially in particular types of cases, field research provides only limited insight into
their remedial value. Because proposed initiatives to facilitate apology have not yet been
widely implemented in practice, field research cannot readily assess their benefits. Extant
research on these questions is therefore limited to assessing respondents’ beliefs or
predictions on the value of apology.42 Insights from psychology suggest, however, that people
may frequently mispredict their own responses to restorative initiatives.43 As such, in order to
understand the value of apology, and of initiatives to facilitate it, research is needed that can
illuminate victims’ actual responses to such reparations, in settings where the influence of
covarying features can be minimized. Experimental approaches provide a valuable means of
doing so, and thereby can represent an important addition to the legal researcher’s
methodological arsenal.
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<a>EXPERIMENTAL APPROACHES

Experimental approaches aim to simulate actual litigation contexts in controlled
circumstances, or to experimentally modify actual litigation practice in the field. In doing so,
they aim to examine legal questions in settings where the variability that characterizes cases
in actual litigation (for example, between types of tort, level of harm, and so on) can be kept
constant. In this controlled setting, specific focal variables are varied or manipulated between
cases (for example, whether an apology is provided or not; the size of the settlement being
offered), while particular outcomes are measured (for example, level of satisfaction of
victims’ relational needs; victims’ willingness to settle). Through this approach, the
manipulated variables’ unique effects on these outcomes can be assessed. In this way,
experimental approaches enable legal researchers to test causal relationships that cannot
readily be separated in legal practice. Moreover, they can be shaped to test phenomena that
occur infrequently in legal practice (for example, provision of apologies), or which have not
yet been implemented in that area (for example, initiatives to facilitate or coerce apology).
Thereby, experimental approaches can enable important preliminary insights into such
questions, and thus contribute unique evidence to extant perspectives on private law.
Three major types of approach can be separated, which differ in their levels of
complexity, control, and embeddedness in legal practice. Below, each type is described in
detail and illustrated by means of examples relevant to personal injury litigation and apology.
<b>Experimental Vignettes

Experimental approaches employing vignettes or scenarios seek to examine legal questions
by (hypothetically) placing participants within standardized, equivalent situations and
assessing their responses. They do so by providing them with written descriptions of legally
relevant settings (for example, litigation following a personal injury incident), in which they
are asked to imagine themselves.44 Within these descriptions, key variables are manipulated
(for example, provision of apology versus no apology). Thereupon, participants are requested
to fill in a questionnaire of (usually quantitative) dependent measures (for example,

44
Robbennolt (n 18); Jennifer K Robbennolt, “Apologies and Settlement Levers” (2006) 3 Journal of
Empirical Legal Studies 333; Jennifer K Robbennolt, “Attorneys, Apologies, and Settlement Negotiation”
(2008) 13 Harvard Negotiation Law Review 349.

10

impressions of the offender; decisions to settle), so that the impact of the manipulations on
these outcomes can be assessed.
An illustration of the vignette approach in the domain of personal injury litigation is the
research program conducted by Jennifer Robbennolt,45 which sought to illuminate how
apology may contribute to the settlement of personal injury litigation. To do so, Robbennolt
constructed experimental vignettes of personal injury incidents in which an identical incident
(a victim being struck by a careless cyclist and thereby injured) was manipulated to feature
either an apology or no apology. Participants were instructed to imagine themselves in the
situation and their settlement intentions were measured. The results indicated that participants
who received an apology set lower reservation prices (lowest acceptable settlement amount)
and showed greater willingness to settle than participants who received no apology.46
Further research has employed the vignette method to expand on these findings. Reinders
Folmer, Desmet, and Van Boom investigated the interplay between material and relational
needs in the restoration of personal injury,47 by examining how the effectiveness of apology
may be contingent on the level of financial compensation that victims are offered in
settlement. Their research presented participants with vignettes of personal injury incidents
based on Robbennolt’s studies, and manipulated: (1) the type of harm (material harm or
personal injury, equivalent in cost); (2) whether or not an apology was provided; and (3) the
size of the settlement offer (60, 90, or 100 percent of the claimed damages). When thus taking
into account the impact of settlement offers, this study showed that while apologies
contributed significantly to victims’ relational restoration—particularly in cases of partial
compensation—they did not significantly facilitate settlement decisions, which were primarily
contingent on the size of the settlement offer. In a followup to her original study, Robbennolt
also observed potential limitations to apology when comparing the perspective of victims with
that of legal representatives, who conduct such cases on victims’ behalf.48 Relying again on
identical vignettes in which the provision of apology was manipulated, Robbennolt observed
that, contrary to their appeasing impact on victims, apologies increased settlement demands
among attorneys.
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These studies illustrate how experimental vignettes can be employed to enable valuable
insight for legal theorizing and practice. Through this approach, theoretical relationships that
cannot easily be separated or investigated in litigation practice can be examined, in a manner
that consumes relatively little time or effort on the part of either researchers or participants.
These aspects make experimental vignettes well suited for providing (preliminary) evidence
on the predictions of legal theorizing—in these examples, by suggesting that while apology
may indeed enhance victims’ satisfaction, this need not translate into a more conciliatory
resolution, in light of its limited impact on victims’ settlement decisions and the competitive
response it evokes in victims’ attorneys.
However, vignette research also has some important limitations.49 Firstly, vignettes
frequently rely on simplified representations of legally relevant situations, which may
underrepresent the richness and complexity of the situations actually found in legal practice.
While this enables specific theoretical processes to be isolated and tested, such processes may
operate with greater complexity in legal practice (for example, by interacting with features of
the case, the litigants, and so on). As such, their suitability for generating insights that are
relevant for private law is therefore critically dependent on the representativeness and quality
of these portrayals. Additionally, vignette research relies on respondents’ imagination of
hypothetical incidents, and on their predictions of their likely experiences and responses.
These may differ from the ways in which they would experience and respond to such
situations in real life.50 Vignette research should therefore be regarded primarily as a means to
gain insight into respondents’ beliefs or preferences, rather than to derive surefire predictions
of their future behavior.

<b>Laboratory Experiments

Laboratory experiments seek to place participants directly in legally relevant situations. They
do so by simulating legally relevant settings or events in a controlled laboratory environment,
representing, for example, the incident that is the subject of litigation (such as suffering
damage—or inflicting it upon others—through wrongful or negligent behavior51) or the
49
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process of litigation itself (such as negotiations over settlements, judicial decision making,52
mediation53). In the experiment these situations are standardized between participants, so that
all are presented with identical circumstances, while key variables are manipulated and/or
measured. In this way, laboratory experiments enable legal researchers to let participants
directly experience legally relevant situations or experiences, and to examine how particular
features or phenomena (for example, provision of apology versus no apology) may impact the
judgments, preferences, and/or behavior that they display within them.
While instances of physical harm are difficult to recreate in experimental settings,54 the
restorative initiatives that have been proposed to address them in personal injury litigation
(that is, facilitating or coercing apology) can be recreated and tested in experimental settings.
An illustration of this is provided by the research of Saulnier and Sivasubramaniam,55 which
examined the effectiveness of facilitating direct or indirect contact between offenders and
victims, focusing in particular on the question of how the presence or absence of the victim
and the level of pressure to apologize may impact the quality of perpetrators’ apologies. To do
so, the researchers conducted a laboratory experiment in which participants were induced to
unintentionally cause a computer crash which was thought to result in the corruption of
crucial and irreplaceable documents. In response, offenders were requested or coerced to
provide a written apology—either directly, by the victim of their transgression, or by one of
his/her colleagues (in which case the victim was not present). The quality of these apologies,
as well as their remedial potential, was assessed by independent raters. The results indicated
that offenders’ apologies were less remorseful and exhibited less remedial potential in cases
where they were coerced rather than requested. Moreover, offenders exhibited less remorse
and offered less adequate apologies when apologizing directly to the victim, rather than
indirectly through the victim’s colleague. Thereby, this study provides a valuable indication
of the possible limitations of legal initiatives to facilitate or coerce apology.56
A final strand of laboratory experiments that is relevant for the discussion on apology
focuses on the question of how restorative initiatives, such as the provision of apologies, may

52
See Kristin L Sommer, Irwin A Horowitz, and Martin J Bourgeois, “When Juries Fail to Comply with the
Law: Biased Evidence Processing in Individual and Group Decision Making” (2001) 27 Personality and Social
Psychology Bulletin 309.
53
See Alana Saulnier and Diane Sivasubramaniam, “Effects of Victim Presence and Coercion in Restorative
Justice: An Experimental Paradigm” (2015) 39 Law and Human Behavior 378.
54
But see Pierre Rainville and others, “A Psychophysical Comparison of Sensory and Affective Responses to
Four Modalities of Experimental Pain” (1992) 9 Somatosensory and Motor Research 265.
55
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impact judicial judgment and decision making.57 Such studies fit within a broader body of
research that is primarily focused on the domain of criminal litigation, which experimentally
studies judicial decision making in situations where what is demanded by law may conflict
with cognitive, psychological processes—such as the legal obligation to disregard
inadmissible evidence or coerced confessions, despite the inability to cognitively erase that
knowledge from one’s mind.58 Experiments study these processes by presenting judicial
decision makers (judges, attorneys, law students) with simulated case materials that mirror
legal practice (for example, evidence, testimonies, and so on), or by experimentally recreating
the process of litigation in mock trials. An example is the research of Jehle and colleagues,59
which presented mock jurors with realistic videos of a murder trial in which a defendant was
charged with murdering his neighbor following a dispute over property lines. The (staged)
videos were filmed at an actual courtroom, featured experienced actors, and followed the
typical sequence of trials in the United States, including a range of realistic details (such as
the judge prompting the attorneys and witnesses, witnesses being sworn in, and so on). Within
this setting, the defendant’s testimony was manipulated to include either an excuse, a
justification, a denial, or no explanation. Moreover, the remorsefulness of these accounts was
manipulated, so that they were conveyed either remorsefully (downcast gaze and trembling
voice, expression of sympathy to victim’s family) or without remorse (continual eye contact
and emotionless tone). Ultimately, mock jurors’ verdicts were solicited. The results indicated
(unsurprisingly) that, relative to other accounts, denials reduced the likelihood of a guilty
verdict. More relevant to the discussion on apology, however, it was found that accounts
which were accompanied by a remorseful demeanor increased the likelihood of a guilty
verdict. This analysis is complemented by the research of Rachlinski and colleagues,60 who
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examined the impact of apology on verdicts in a series of experiments with judges as
participants. While the effects of apology were modest and fluctuated between cases, their
results generally indicated that apologies either had no impact on judges or produced harsher
verdicts in civil law cases, while producing mildly more lenient verdicts in criminal cases.
These experimental studies therefore highlight that while apologies and expressions of
remorse may respond to victims’ need for relational compensation, they may also entail
adverse effects for defendants61—evidence that is important for the legal discussion on
whether apology should be protected in litigation.62
In sum, these studies illustrate how laboratory experiments can be employed to enable
valuable insights for legal theorizing and practice. Through their capacity to recreate or
simulate legally relevant situations while not being tied to the restrictions of litigation practice
(for example, variability between cases, inability to interfere with procedure, and so on),
experiments provide a unique perspective on legal processes and enable insight that may
serve to affirm or challenge extant assumptions in legal theorizing or practice (for example,
by suggesting that initiatives to facilitate apology may detrimentally affect their content and
quality63). However, as a flipside to these strengths, laboratory experiments also suffer some
important limitations.64 Firstly, their simulations or abstractions of legal practice may be
simplified and artificial compared to the ways in which such processes may operate in real
life, where they may interact with other features or processes that do not feature (or are kept
constant) in the experiment. While insights from experiments may contribute valuable pieces
to an understanding of this puzzle, their relevance for legal theorizing and practice is critically
dependent on the representativeness and quality of their portrayals. Moreover, laboratory
experiments may be limited by the samples they examine, which tend to include a
disproportionate amount of college students.65 While such participants may be comparable to
litigants in the sense that they are viable subjects of torts, they may differ in other aspects (for
example, age, level of education, employment history), which may affect the results.
Therefore, experiments should particularly be regarded as a means of gaining insight into
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people’s judgments, preferences, and behaviors in legally relevant situations, rather than as a
means to directly understand how these processes operate in legal practice.

<b>Field Experiments

A final strand of experimental legal research concerns experimental approaches that are
conducted in actual litigation contexts. Such research involves the systematic manipulation of
particular treatments in the practice of litigation of its periphery. In such an approach, a
treatment is implemented in one set of cases, which is contrasted with a comparable set of
cases where the treatment is not implemented (that is, a randomized trial). This approach
enables field experiments to directly examine the impact of the focal treatments in litigation
practice—and thereby to directly assess their value in this domain.
Examples of this approach that are relevant for personal injury litigation are particularly
situated in the domain of criminal litigation, where alternative dispute resolution initiatives
rooted in the principles of restorative justice have been tested extensively.66 An illustration is
the research by Sherman and colleagues,67 who examined the impact of participation in outof-court restorative justice conferences on the restoration of victims of burglary and robbery
in Australia and the United Kingdom. Restorative justice conferences bring together crime
victims and offenders in a face-to-face conference, in which they discuss (1) the (reasons for
the) incident itself, (2) its consequences for either party, and (3) the necessary means to repair
the harm caused.68 In Sherman’s study, suitable cases were randomly assigned to follow
either the standard legal resolution of their case or the standard resolution supplemented by a
restorative justice conference. The study examined how this treatment impacted the provision
of apologies and the victims’ restoration, in terms of their forgiveness for the offense, their
vengefulness, and their self-blame. The results indicated that victims whose trajectory had
included a restorative justice conference were vastly more likely to receive a (credible)
apology from the offender. While there was no evidence that participation in restorative
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justice conferences significantly increased victims’ forgiveness for the offense or reduced
their self-blame, restorative justice did significantly reduce victims’ vengefulness. Moreover,
a followup study indicated that restorative justice also significantly reduced victims’ posttraumatic stress symptoms.69 Thereby, these studies provide evidence from litigation practice
which suggests that facilitating apology may enhance victims’ restoration—at least in
criminal contexts.
While not technically a field experiment, an illustration of what such an approach might
constitute in the domain of private law is provided by the pilot study by Hulst and
colleagues,70 which tested insurer-initiated initiatives to facilitate contact between victims and
offenders in case of traffic accidents. In this investigation, the researchers aimed to address
the issue that, in the context of traffic accidents—where the resolution of harm is relegated to
insurers—victims frequently indicate perpetrators’ lack of rapprochement (that is, their failure
to seek contact and acknowledge their predicament) as an important impediment to resolution.
To this end, Hulst and colleagues collaborated with motor vehicle insurers to test three
insurer-initiated initiatives to facilitate contact between victims and offenders. These
initiatives targeted either the offender or the victim with an offer to arrange written
communication (through the insurer) between either party. A third initiative offered contact
mediated by a major victim association. The goal of the study was to examine if these
initiatives could effectively establish contact between these parties, and moreover, if they
might thereby facilitate the provision of acknowledgment and apologies. Regrettably, in this
instance the initiatives were not successful, for a variety of reasons (such as protagonists
already having initiated contact themselves, practical difficulties in implementing the
initiatives among insurers, limited number of observations; moreover, the study did not
include an untreated control group in order to compare their impacts). Nevertheless, the study
provides a useful indication of what a field experiment on relational restoration in personal
injury litigation might constitute and how it might be implemented (and also of the difficulties
involved in doing so). A forthcoming followup study by the same authors has capitalized on
the lessons learned in this pilot, and will in all likelihood provide valuable novel insights into
these processes.
These studies illustrate how field experiments can be employed to provide important
insight for legal theorizing and practice. By directly testing the impact of treatments in
litigation contexts and examining whether they translate into tangible benefits there, field
69
70
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experiments enable insights that are directly transposable to litigation practice, greatly
enhancing the validity and generalizability of their results. However, their important strengths
in these areas do entail some limitations in others. For one, their situation in litigation practice
does mean that, relative to other experimental approaches, control over variability is reduced
considerably, which leaves field experiments more vulnerable to differences between
respondents or cases—which may be sizable in litigation practice, even for similar incidents
(for example, even within traffic accidents, cases can vary tremendously in terms of traffic
situation, level of fault, amount and type of harm, features of the drivers, and so on). Field
experiments may also be restricted by practical limitations. They generally require greater
effort and organization, and may suffer important limitations in light of legal restrictions (for
example, current legislation is unlikely to permit a trial to coerce apology in some cases and
not in others). These aspects mean that field experiments simply may not be feasible for some
questions.

<a>EXPERIMENTAL APPROACHES TO PERSONAL INJURY: CONCLUSIONS FOR
PRIVATE LAW

The present chapter addressed the question of victims’ restoration in personal injury litigation
to illustrate how experimental approaches can complement and extend legal theorizing in the
domain of private law. It illustrated how empirical research employing experimental
vignettes, laboratory experiments, and field experiments can contribute crucial pieces to the
puzzle of understanding whether, and how, victims’ neglected relational needs should be
addressed in future litigation. They do so through their capacity to control variability, to
examine causal relationships, and to capture phenomena that occur infrequently (or not yet at
all) in legal practice. On the one hand, through these important strengths, experimental legal
research provides insight that confirms the prominence of normative and relational concerns
in victims’ need for restoration in personal injury,71 consistent with extant legal research.72 On
the other hand, however, insights from experimental legal research raise questions regarding
the value of the theorized initiatives to facilitate apology for redressing these concerns, and
for promoting the resolution of personal injury litigation.73 While experimental approaches to
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this question support the prediction that sincere and exhaustive apology can increase
satisfaction of victims’ normative and relational needs, they cast doubt as to whether the act
of doing so will translate into its theorized benefits for the resolution of such cases—which,
according to such evidence, remains primarily driven by economic outcomes.74 Moreover,
although such evidence underlines the relational value of exhaustive apologies, insights from
experimental approaches cast doubt over whether proposed initiatives to facilitate them are
likely to result in such substantive apologies.75 And lastly, while apologies may benefit the
relational restoration of victims, experimental evidence suggests that their provision may be
met less favorably by other legal protagonists, such as judicial decision makers76 and
attorneys.77 While these findings demand further investigation with regard to litigation
practice, they do highlight possible limitations to apology which legal theorizing and practice
may need to address in order for them to fulfill their remedial potential.
More generally, this chapter illustrates how experimental approaches can constitute a
valuable addition to the methodological arsenal of scholars in the domain of private law, with
which the theoretical discourse of doctrinal approaches can be supplemented with empirical
evidence, to thereby strengthen its argumentation and predictions.78 Experimental approaches
can enable legal researchers to obtain evidence that speaks to the validity of the assumptions
that underlie theorizing or policy in the domain of private law—for example, on the factors
that deter transgressions (for example, do liability and penalties promote more careful
behavior79), the reasons that underlie people’s decisions to litigate (for example, does
facilitating victims’ understanding of their rights promote decisions to pursue litigation80), and
the way in which law and legal procedures are applied by judicial decision makers (for
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example, to what extent are laws applied consistently and without bias;81 to what extent are
legal claims influenced by evidence82). Thereby, experimental approaches can be employed to
enrich legal theorizing on a wide range of questions relevant to private law. Importantly,
however, experimental approaches may also be valuable to litigation practice. Firstly, they
can be employed to provide stakeholders with valuable insight into extant legal procedure. A
case in point is their capacity to illuminate how victims’ various needs are (and are not) met
in extant litigation designs.83 Such insights may be useful to law and policy makers in light of
their objective to “exactly restore the victim.”84 Similarly, their capacity for identifying
mismatches between the perspectives of different legal agents—such as the notion that
attorneys’ reactions to apologies may be opposed to those of their clients85—may be valuable
to victim and attorney associations in their efforts to prevent misunderstanding and to ensure
that, when in pursuit of their clients’ interests, attorneys do not act in ways that oppose their
recovery.86 Experimental approaches may also be valuable to litigation practice as a means to
assess novel reforms or procedures, for example by testing their effectiveness in field
experiments.
Through these applications, experimental approaches may contribute to legal theorizing,
procedure, and policy that is more strongly rooted in empirical evidence,87 and thereby more
attuned to the way that legal agents actually think and act (rather than how we want or believe
them to). In order to fulfill this potential, however, it is crucial that experimental approaches
are employed in ways that maximize their strengths and legal relevance, and that counter their
limitations.88 Findings from experimental research may often be contingent on the ways in
which they represent legal situations and the focal variables within them, and in the outcomes
they examine (and the way in which these are measured). Experiments that examine different
types of cases (for example, temporary versus permanent harm; incidental encounters versus
ongoing relationships), assess different types of outcomes (for example, settlement intentions
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versus settlement decisions; anticipated versus actual response to apology), or examine
different populations (for example, judges, attorneys, victims; law students, general
population) may produce different results. This underlines the importance of replication to
understand the stability of the observed effects and to identify important moderating variables
that may shape their magnitude (for example, how the effect of apology may vary according
to its source, timing, and so on). In this process, experimental approaches could be combined
with different methods in a process of triangulation, where their collective strengths can
counter their individual limitations (for example, developing a theory by combining doctrinal
examination of legal sources with qualitative field research in litigation practice; testing it in
experimental research; developing policies from the results; testing them in field
experiments).
Before closing, it is important to underline that in order to fulfill their potential value for
the domain of private law, experimental approaches require the expertise of legal scholars, to
ensure that experiments are optimally attuned to the intricacies of legal theory and practice in
this domain. Herein lies the bridge between these methods and classical doctrinal approaches
to private law, and the considerable advances that may be possible by integrating the two. To
reap these benefits, the challenge for the domain of private law is therefore to advance the
empirical foundation of legal scholars’ work, or to invest in profound collaborations with
empirical disciplines. It is this synthesis that will enable a truly substantive, empirical study of
law.
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