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[85]5.1 Introduction

Private international law recognizes insurance reatt as a distinct category to which special
rules apply. Regulation no 44/2001 on jurisdiction and the geitton and enforcement of
judgments in civil and commercial matters (BrussdRegulation) provides more or less clear
cut rules for jurisdiction relating to insurancentacts that favour the weaker paftfhe
conflict of law rules for insurance contracts inr&oe, on the contrary, are notorious for being
rather complicated. Firstly, this is caused by\aediity of sources. The conflict of law rules are
scattered, on the one hand, over several insurdineetives — amongst others the second and
third Non Life Insurance Directive and the consatatl Life Assurance Directive — and the
Rome Convention on the law applicable to contrdabbéigations of 1980 on the other hand.
Whether the directives or the Rome Convention apptlepends on the location of the risk.
There are even situations where neither the insardirectives nor the Rome Convention apply
and in these cases national conflict rules appéco8dly, the conflict rules laid down in the
insurance directives are excessively complex. Thirthese directives leave room for varying
implementation. Consequently, the conflict rules ot uniform in the Member States.

The Rome Convention is due to be replaced by ala#gn based on Article 61(c) in
conjunction with Article 65 EC Treaty. On 15 Deceant2005 the Commission adopted a
Proposal on the law applicable to contractual aliams, called the Rome | Regulation.
Though most respondents to the consultation lauhblighe preceeding Green Pdpgeplied to
the question on insurance contracts that the cusyestem of conflict rules was not satisfactory,
the Commission decided to, in essence, maintainctiveent situation. The Commission
proposal, however, has encountered serious cnticis several points, amongst others on the
fact that a provision on insurance {88jtracts is missing. Therefore, during the Council
negotiations on the Commission proposal, severapgsals were made for a provision on
insurance contractsThe most recent publicly available Council workitgxt, from 25 June
2007, contains a special provision on insuranceraots in Article 5a, applicable to risks

The most comprehensive book on private internatitaw rules concerning insurance is F. Sedtzsyrance

in Private International Law. A European Perspeci@xford-Portland Oregon: Hart Publishing 2003.

See Articles 8-14 Brussels | Regulation. When itteurer pursues a claim, in principle the courttlod
policyholder, insured or beneficiary has jurisdictiwhen the weaker party is the plaintiff, he ngayto either
his own court or the court of the insurer. For &rigks, these rules may be departed from by acehafi court
agreement. Violation of these jurisdiction rulesstitutes a ground of refusal for recognition antbecement
(see Article 35). See Seatzu 2003 (fn. 1), p. 45P855toneEU Private International Law. Harmonization of
Laws Cheltenham/Northampton: Edward Elgar 2006, p-12%; X.E. Kramer, Internationale bevoegdheid en
forumkeuze in verzekeringszaken. Nieuwe ontwiklggim VVerzekeringsarchief (VA006, p. 110-117.
Proposal for a Regulation of the European Padianand the Council on the law applicable to cattral
obligations (Rome ), COM(2005) 650 final, 2005/@2&€0D), 15 December 2005.

Green paper on the conversion of the Rome Coiorerdf 1980 on the law applicable to contractual
obligations into a Community instrument and its wdsation, COM(2002) 654 final, 14 January 2003.

See the Council’'s website for the relevant doausiecwww.consilium.europa.eu>.
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situated both inside and outside the BAJdraft report with compromise amendments presknte
in the European Parliament’s JURI Commission int&eper of this year, contains an almost
identical provision on insurance contrattslowever, at the moment of completing this
contributiorf, no agreement on this provision, had yet beenheshcand the position of
insurance contracts is therefore uncertain. Theeegpion is that a political agreement in the
Council can be reached by the end of this yearlaatdthe Parliament’s vote at first reading will
take place at the beginning of 2008.

This contribution will deal with the conflict rideapplicable to insurance contracts in the
EU and will focus on the Rome | proposal. Firsthe current system of the conflict of laws on
insurance is presented to illustrate its compleagywell as the basis for the proposed conflict
rules. Secondly, the desirability and necessityroform conflict rules for insurance contracts is
elaborated. Thirdly, attention is paid to the Cossion proposal for the Rome | Regulation, the
consequent developments, and in particular thegseg conflict rule on insurance contracts, as
included in the most recent publicly available Cailtext.

5.2 European Conflict of Law Rules on Insurance Contracts
5.2.1 Introduction; Location of the Insured Risk

According to Article 1(3) and (4) Rome Conventiahjs Convention does not apply to
insurance contracts, other than reinsurance, auyerisks situated within the European
Community. For these risks conflict rules are ldavn in several insurance directives. Where
the risk is located outside the EU, the generagsolf the Rome Convention apply.

The location of the risk, as far as non life insweis concerned, is regulated by Directive
88/357/EEC, referred to as the second Non Liferarsce Directiveé?® Article 2(d) provides that
in general the ‘place of the risk’ means the MemBe&ate where the policyholder has his
habitual residence or, in case of a legal persisnestablishment. If the insurance policy relates
to buildings, it is the Member State where the diog is situated. For insurance of motor
vehicles, the risk is located in the Member Stdteegistration of the motor vehicle. In case the
insurance policy covers travel or holiday risksaafuration of maximum four months, the risk is
located in the Member State where the policyhotdek out the policy. From Article 1(1g) of
Directive 2002/83/EQ87] on Life Assurance it follows that for determinirggtplace of the risk
of a life insurance the habitual residence or distainent of the policyholder is decisiVe.

5.2.2 Risks Located on the Territory of the Eurap€ammunity: Insurance Directives

Where the risk is located within the EU, the dingxt provide conflict of law rules that apply so
long as the insurer is established in the 'EUOhese rules leave room for differing

Council of the European Union, 25 June 2007, &sapfor a Regulation of the European Parliamedtairthe
Council on the law applicable to contractual oldiiglas (Rome 1), nd1150/07, JUSTCIV 175, CODEC 716.
European Parliament 2004-2009, Committee on Lédf@irs, Compromise amendments 2-44, Draft report
(PE 374.427v01-00) by Cristian Dumitrescu, PE 398v®1-00, 28 September 2007.

& On 12 October 2007.

See also the Legislative Observatory: <http://wewmwoparl.europa.eu/oeil/file.jsp?id=5301232>.

Second Council Directive 88/357/EEC of 22 June8LDn the coordination of laws, regulations and
administrative provisions relating to direct inswca other than life assurance and laying down pions to
facilitate the effective exercise of freedom toyide services and amending Directive 73/239/EEC1@8B, L
172/1.

Directive 2002/83/EC of the European Parliamerd af the Council of 5 November 2002 concerning lif
assurance, 0OJ 2002, L 345/1.

In case he is not, national conflict of law rutéthe Member States apply.
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implementation and consequently the conflict rales not the same in the EU Member Stétes.
In the Netherlands, the directives relating to iém insurance have been implemented and
elaborated in the Conflict of Laws Act on Non Liflmsurance \(Vet Conflictenrecht
Schadeverzekerifngand those relating to life insurance in the Geohfbf Laws Act on Life
Insurance \(Vet Conflictenrecht Levensverzekejittg

5.2.2.1 Non Life Insurance

For the conflict rules relating to non life insucanespecially the above mentioned second Non
Life Insurance Directive as amended by Directivd49ZEEC (third Non Life Insurance
Directive) is relevantt

An important distinction is that between large sisind other risks (medium or small risks,
also called mass risks). The term ‘large risksdéfined by Article 5(d) and the annex of
Directive 73/239/EEC (first Non Life Insurance DOitive) as amended by Article 5 of the
second Non Life Insurance Directive. These are,reysibothers, transport risks, risks relating to
credit or suretyship as far as they relate to anless activity of the policyholder, and risks
related to a large or medium-sized business tHalsfaertain criteria as to the balance sheet,
turnover and employeés.

Article 7 of the second Non Life Insurance Direetig the most important provisidhFor
large risks, pursuant to Article 7(I)(f) (as amethd®y the third Non Life Insurance Directive)
parties can choose any applicable law. An exceptiotine freedom of choice is laid down in
Article 7(1)(g). Where all the other elements reletvto the situatiofi88] are connected with
one Member State only, the choice of law cannoasile the application of mandatory rules of
that Member Stat®. According to Article 7(1)(h) a choice of law byettparties must be
expressed and demonstrated with reasonable cgrtayntthe terms of the contract or the
circumstances of the case. Pursuant to Article(@{L)f no (valid) choice has been made, the
contract shall be governed by the law of the coumiith which it is most closely connected.
Nevertheless, a severable part of the contract lwhi@s a closer connection with another
country, may by way of exception be governed byl#ve of that other country. The contract
shall be rebuttably presumed to be most closelyecied with the Member State in which the
risk is situated?

12 See for an overview of the implementation in Bely France, Germany, Italy, the Netherlands, Spaiththe

United Kingdom M. Frigessi Di Rattalma, The Impleartation Provisions of the EC - A Commentary, Choice
of Law Rules for Insurance Contracts, The HaguedooiNew York, Kluwer Law International 2003.

See for a commentary on the Dutch laws M.E. Koppéaforce, Toepasselik recht op
verzekeringsovereenkomsten, Trekst & Commentaar, Verzekeringsreddéventer: Kluwer 2005, p. 115-149
and The Dutch Report on the Implementation of tkke Ghoice of Law Rules for Insurance, in: Frigessi D
Rattalma 2003 (fn. 13), p. 49-57. See specifically motor vehicle insurance X.E. Kramer, Part 1225 -
Toepasselijk recht op verzekeringsrechtelike aspecin: J.J. van der Wansem (edsHandboek
Schaderegeling MotorrijtuigerSamson Bedrijfsinformatie: Alphen aan den Rigogde-leaf).

Council Directive 92/49/EEC of 18 June 1992 oa tloordination of laws, regulations and administeat
provisions relating to direct insurance other thiée assurance and amending Directives 73/239/EEQ a
88/357/EEC, 0OJ 1992, L 228/1. See for a short agenStone 2006 (fn. 2), p. 324-328; for a thorough
analysis see Seatzu 2003 (fn. 1), p. 131-164.

It should fulfil at least two of these three erit:

- balance-sheet total: 6,2 million ECU,

- net turnover: 12,8 million ECU,

- average number of employees during the finarya@al: 250.

In the Netherlands this provision is incorporaitedrticle 5 Conflict of Laws Act on Non Life Insance Wet
Conflictenrecht Schadeverzekenng

Cf. Article 3(3) Rome Convention.

See for the application of this provision in tetherlands, Court of Appeal The Hague, 19 Novenil986,
Nederlands Internationaal Privaatrecht (NIPR) 198Y,212 and District Court Arnhem 8 June 2000, NIPR
2000, no 287; for England see Crédit Lyonnais wtamshire Insurance Co [1997] 2 Lloyd’s Rep 1 (CA)
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For other than large risks, Article 7(1)(a-e) pd®s rules. Article 7(1)(a) states that where
a policyholder has his habitual residence or cémtdainistration within the territory of the
Member State in which the risk is situated, theliapble law is the law of that Member State.
However, where the law of that Member State sowa|athe parties may choose the law of
another Member StatéArticle 7(1)(b) provides that where a policyholddwes not have his
habitual residence or central administration inNtember State in which the risk is situated, the
parties may choose the law either of the MembeteStawhich the risk is situated or of the
country in which the policyholder has his habittedidence or central administration. Pursuant
to Article 7(1)(d), where Member States grant geefieedom of choice of the law applicable to
the contract, the parties may take advantage sffttedom. Most Member States have liberal
rules in this regard. Article 5 of the Dutch Cocfflof Laws Act refers to the Rome Convention,
which means that the liberal rule of Article 3 Ro@envention on the choice of law applies,
except for consumer contracts under Articl& Brticle 7(1)(h), as discussed above for large
risks, is applicable when no choice of law has bmawle. Thus, the law of the country, from
amongst those considered in the preceding subpguiagyr with which the contract is most
closely connected applies, and this is presumedetthe Member State in which the risk is
situated.

Article 7(2) of the second Non Life Insurance Biree contains a provision on the
application of mandatory rules, or so-called ptiorrules, similar to Article 7 Rome
Convention. It provides that nothing in this asighall restrict the application of mandatory
rules of the forum, irrespective of the law othesgvapplicable to the contract. Furthermore, if
the law of a Member State so stipulates, the mangatiles of the law of the Member State in
which the risk is situated or of the Member Stat@adsing the obligation to take out insurance
may be applied if and in so far as, under the lakhose States, those rules must be applied
whatever the law applicable to the contract. Tag exception is implemented differently in the
Member States. For example in the Netherlands, rdatary law of a third country may be
applied, whereas the United Kingdom — in conformaiith its position under Article 7(1) Rome
Convention — does not allow tHfdn addition, Article 8 dealing with compulsory insince, for
[89] example motor vehicle insurance, is relevant is thigard. Article 8(4)(c) provides that a
Member State may, by way of derogation from Arti¢Jday down that the law applicable to a
compulsory insurance contract is the law of theéeStehich imposed the obligation to take out
insurance. The implementation laws of the MembateStdiffer in this respect. Article 5(d) of
the Dutch Conflict of Laws Act provides that in éommity with Article 8(4)(c) of the second
Non Life Insurance Directive, to compulsory insurarihe law of the country that imposes the
obligation is applicable. The United Kingdom, orethontrary, has not made use of this
provision?®

5.2.2.2 Life Insurance

The rules regarding life insurance contracts ampkir. Some years ago, the existing life
insurance directives were consolidated in Direc®@®2/83/EC, otherwise reffered to as the
consolidated Life Assurance Directit’eThe conflict rules laid down in the second andchi

20 gee for the application in the Netherlands DistEiourt The Hague 15 October 1997, NIPR 1999,%10 6

2L For the United Kingdom see Seatzu 2003 (fn. 11,95-196; I. MacNeil, UK Report on the Implemeiuatof

the EC Choice of Law Rules for Insurance, in: Fsgjdi Rattalma 2003 (fn. 13), p. 131-150.

See for the Netherlands, Article 4(4) Conflict bdws Act on Life InsuranceWet Conflictenrecht

Levensverzekering See for the United Kingdom, Stone 2006 (fnp2)327.

% See Stone 2006 (fn. 2), p. 327.

% Directive 2002/83/EC of the European Parliamerd af the Council of 5 November 2002 concerning lif
assurance, OJ 2002, L 345/1.
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Life Assurance Directivésare now included in Article 32 of the consolidatdté Assurance
Directive®

Article 32(1) of the Life Assurance Directive prdes that the law applicable shall be the
law of the Member State of the commitmeirg.(the habitual residence or establishment of the
policyholder). However, where the law of that Stedeallows, the parties may choose the law of
another country. Most Member States, including Netherlands and the United Kingdom,
allow a choice of law. The choice of law, however, may be restricted bticke 5 Rome
Convention on consumer contragtsFurthermore, pursuant to Article 32(2), where the
policyholder is a natural person and has his/hbithal residence in a Member State other than
that of which he/she is a national, the parties otmose the law of the Member State of which
he/she is a national.

In line with Article 7(2) of the second Non Lifeadurance Directive and Article 7 Rome
Convention, Article 32(4) contains a rule on maodatules (priority rules) of the law of the
forum and the law of the commitment (but not ofestthird countries).

5.2.3 Risks Located Outside the Territory of theopaan Community: Rome Convention

As follows from Article 1(3) and (4), the Rome Cemtion is applicable where the insured risk
is located outside the EU, as well as to contratteinsurance. For the determination of the
location of the risk the rules of the insurancediives are not directly applicable, but since they
are incorporated in the domestic law of the MeniBé} States, they will apply dex fori.® The

Rome Convention does not contain a special pravisioinsurance, thus the general provisions

apply.
5.2.3.1 Choice of Law

The main rule of the Rome Convention is that partan make a choice of law for any law.
According to Article 3(1) Rome Convention the cleorust be expressed or demonstrated with
reasonable certainty by the terms of the contra¢h® circumstances of the case. Parties can
select the law applicable to the whole or to a jpatlyy of the contract (so-called dépecage).
Parties may choose the applicable law in the imsigraontract itself, but may also choose the
law later on, or change the applicable law, purst@drticle 3(2). Any variation by the parties
made after the conclusion of the contract shallageersely affect the rights of third partiés.
Several substantive insurance rules are, undenahtiiaw, regarded as mandatory, which
means parties cannot derogate from these. The Roomeention contains several relevant
provisions in relation to mandatory rules. ArtiGg3) provides that where parties have chosen a
foreign law, whether or not accompanied by a choiteourt or tribunal, where all the other
elements relevant to the situation at the timeéhefdhoice are connected with one country only,
this shall not prejudice the application of the whatory rules of that country. This rule is also
included in Article 7(1)(g) of the second Non Lifesurance Directivé. Furthermore, Article 7

% Directive 90/619/EEC and Directive 92/96/EEC.

% See on the (identical) rules of the second aind tfife Assurance Directives Seatzu 2003 (fn.pl)165-191.

2" For the Netherlands, see Article 4 Conflict ofwsa Act on Life Insurance Wet Conflictenrecht
Levensverzekering For the United Kingdom, see Stone 2006 (fnp2B28; Seatzu 2003 (fn. 1), p. 195.

% See also section 2.3.3 below. Article 5 Rome @atien applies through the national implementatiws or

through Article 32(5) of the Life Assurance Diretj which stipulates that the Member States, stulifec

paragraphs 1 to 4, shall apply their general rafgwivate international law concerning contractobligations.

See e.g. Article 3 of the Dutch Conflict of Lawsct on Non Life Insurance Wet Conflictenrecht

SchadeverzekeripgSee on this issue also Seatzu 2003 (fn. 12193

Seatzu 2003 (fn. 1), p. 96 concludes that therdésts of the third party beneficiary of a lifedursnce contract

cannot limit the retroactive effect of a subsequardice of law, since Article 3(2) only refers taghts” of

third parties, and not to interests of a third part

See section 2.2.1 above.
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Rome Convention lays down a provision on mandatoigs (priority rulesj? Article 7(2)
concerns overriding interests of the forum countiryprovides that nothing in this Convention
shall restrict the application of mandatory rulapplicable irrespective of the law otherwise
applicable to the contract, of the forum countrytidde 7(1) makes way for overriding interests
of third countries. Effect may be given to the matody rules of the law of another country with
which the situation has a close connection, if iargb far as, under the law of the latter country,
those rules must be applied whatever the law agplicto the contract. Regard shall be had to
their nature and purpose and to the consequenct®iofapplication or non-application. The
application of rules of ‘ordre public’ of third cotries is somewhat controversial, and therefore
Article 22(1)(a) allows countries to make a resBoranot to apply Article 7(1). Germany,
Ireland, Luxembourg, Portugal and the United Kingpdbave made use of this reservation.
Lastly, the chosen law, in exceptional cases, nawdi aside when the rules manifestly are
incompatible with the law of the forum, pursuaniicle 16.

5.2.3.2 The Applicable Law in Absence of a Choiteaw — Characteristic Performance

Article 4 Rome applies in a situation where theipardid not make a choice of law. Article 4(1)
provides that the law of the country with whichistmost closely connected shall govern the
contract. Pursuant to Article 4(2), the contracpiesumed to b&1] most closely connected
with the country where the party who is to efféw performance which is characteristic of the
contract has, at the time of the conclusion of ¢batract, his habitual residence or central
administration. It is usually assumed that thithis habitual residence of the insu¥erhis rule
differs from the insurance directives, where thacpl of the insured risk or the habitual
residence of the policyholder is mostly decisivetidde 4(5) provides that paragraph 2 shall not
apply if the characteristic performance cannot beemnined, and the presumptions shall be
disregarded if it appears from the circumstancea asole that the contract is more closely
connected with another country. This rule, for egban can be applied to co-insurance
contracts”

5.2.3.3 Consumer Contracts

In a situation where the insurance contract is betwa company and a natural person, for a
purpose outside his trade or profession, and i€laded under one of the circumstances of
Article 5(2) Rome Convention, the conflicts ruleAafticle 5 applies. According to Article 5(2)
the insurance contract is only governed by theiapedles of this provision in two situations.
First, if the conclusion of the contract in the somer’s country was preceded by a specific
invitation addressed to him or by advertising, Aechad taken all the necessary steps on his part
for the conclusion of the contract in that coun8gcond, if the insurer or his agent received the
consumer’s order in the country of the habituaildersce of the consumer.

According to Article 5(2) a choice of law in arsurance contract governed by this article,
has a limited effect, since it will not deprive tlkensumer (policyholder, insured) of the
protection afforded to him by the mandatory ruléshe law of the country in which he has his
habitual residence. In absence of a choice of tag/Jaw of the consumer’s habitual residence,
pursuant to Article 5(3), governs the contract.

%2 See on this provision Stone 2006 (fn. 2), p. 308-

33 See also Report on the Convention on the lawicgiple to contractual obligations by Mario Giuliaaid Paul
Lagarde, OJ 1980, C 282/1, comment 3 on Articleet (@lso <http://www.rome-convention.org>). See fdso
the Netherlands District Court Rotterdam, 19 Novem®003, NIPR 2004, no 248. This rule is sometimes
questioned, see Seatzu 2003 (fn. 1), p. 103-104.

As discussed in relation to Article 3, the lawpligable pursuant to Article 4, also can be setiadiy
mandatory (priority) rules of the forum state onl@ss the forum state made a reservation) a ttdhtcy
(Article 7), or when it manifestly contradicts pigbpolicy (Article 16).
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5.3 Desirability and Necessity of a New Conflict of Laws System for I nsurance Contracts

As the overview provided above shows, the systeroooflict of laws in regard of insurance
contracts is complicated. The division betweengiklcated within the EU and risks located
outside the EU, which results either in the appiicaof the directives or the Rome Convention,
can be explained from an historical point of vidat is not justifiablé® Besides the application
of the EU directives or the Rome Convention baspdnuthe location of the risk, a third
situation may occurj.e. where the risk is locatef®2] within the EU, but the insurer is
established outside the EU. In this situation,amti conflict of law rules appKy.

The application of different regimes of conflictles in the first place results in a lack of
transparency, as has also often been remarked irefilies to the 2003 Green Paper on Rome
1.3 The conflict rules of the directives on the onadaand the Rome Convention on the other
hand, are not consistent. Insurance contractsaiegarized differently. The directives make a
distinction between life and non life insuranced aithin non life insurance between large risks
and mass risks. In the Rome Convention a distindBanade between consumer contracts and
other (commercial) contracts. These different didions have important consequences for the
applicable law and especially for the question Waebr not a choice of law is possible. Apart
from these different distinctions, also the conmgcfactors used in the insurance directives and
Rome Convention diverge, with different outcomes the applicable law as a result.
Furthermore, because of this multiplicy of regirseme rules, for example those relating to the
conditions for a choice of law or priority ruleseainnecessarily duplicatéd.

Apart from this diversity of sources, the conflicies laid down in the various insurance
directives are complex and unsystematic, espediadige concerning non life insurance. These
rules at the least need consolidation. Furtherdirectives at several points give the Member
States freedom with regard to the implementationttedf rules, and this has resulted in
differences in the conflict of law rules. This istrin the interests of the internal market. It dd n
justifiable that there are harmonized rules for tts in general as well as for special
contracts, such as consumer and employment comtréct not for insurance contracts.
Furthermore, this is not consistent with the sitrabf the Brussels | Regulation, which does
include special jurisdiction rules for insuranceiacts.

In my opinion, this calls for the inclusion of imsmce contracts in the Rome | Regulation.
The next section will discuss the Rome | proposalvall as the developments that have taken
place since the Commission proposal was put forward

5.4 TheRomel Proposal on the Law Applicableto Contractual Obligations

5.4.1 From Convention to Regulation

The Rome Convention was drafted in the 1970’s d@isl &1d has been in force since 1991. The
modernization of the Rome Convention became areisdgter the coming into force of the

Treaty of Amsterdam in 1999. This Treaty moved I{iml cooperation in civil matters” from
the third to the first pillar. Article 61(c) EC Taty states that in order to establish progressively

% Cf. Max Planck Institute for Foreign Private and Privdhternational law, Comments on the European
Commission’s Green Paper on the Conversion of tamérConvention of 1980 on the Law Applicable to
Contractual Obligations into a Community Instrumend its Modernization, p. 26-27.

See also section 2.2 above. See also the Grezam ffa. 4), p. 21.

These replies are published on the website of tHeuropean Commission, see
<http://ec.europa.eu/justice_home/news/consultingliguome_i/news_summary_romel_en.htm> - Replies to
the Commission's ROME | Green Paper (COM(2002) &%)t

See also C.A. Joustra, Het voorstel voor een Riexerordening: een nieuwe kans voor het ipr voor
verzekeringsovereenkomsten..N&derlands Tijdschrift voor Handelsrec2@06, p. 135.
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an area of freedom, security and justice, the Cburas to adopt measures in the field of
judicial cooperation in civil matters, as providéar in Article 65. This includes a list of
measures concerning aspects of private internataomhprocedural law. Article 65(b) provides
for measures concerning the conflj@B] of laws. Following the conversion of the Brussels
Convention into the Brussels Regulation in 2002,dbnversion of the Rome Convention into a
regulation was put on the agenda.

5.4.2  The Green Paper on Rome |: a New ConflicsseBy for Insurance Contracts?

In January 2003 the Commission put forward the Gfeaper on the conversion of the Rome
Convention of 1980 on the law applicable to coritrak obligations into a Community
instrument and its modernisatiétilhe purpose was to launch a wide-ranging consuftain a
number of issues regarding the conversion and theeemisation of the rules. The Green Paper
generated over eighty responses, which are publisire the website of the European
Commissiorf?

For insurance contracts, the Commission distingusthe three situations, as set out
above: a) the risk is located outside the territmfighe EU (Rome Convention applies); b) the
risk is located in the EU and is covered by an rieswestablished in the Community (the
insurance directives apply); c) the risk is locatledhe EU and is covered by an insurer not
established in the Community (national conflicla# rules apply). The Commission remarked
that the current situation has been criticised fyape international law specialists, in particular
because “it is not strictly compatible with the cem for transparency in Community lafi”.
The question is raised whether situation a), incWwhhe insurer’s law applies by virtue of the
Rome Convention, is in line with the general aitspalescribed in the Brussels | Regulation, of
ensuring a high level of protection where the pdlalder is a private individual.

The Commission presented three possible solutiengi§urance contracts. These are i) to
incorporate a special rule on insurance in Ronag@plicable for risks located outside the EU, ii)
to improve the transparency of Community legiskatiy incorporating the special insurance
rules of the directives in Rome |, iii) to improthkee transparency by giving a regular update in
the annex of Rome | on the sectoral instrumé&ntsie most far-reaching — and in my opinion
most prefered — solution is the one presented uijdédowever, the Commission pointed out
that this is not necessarily the appropriate lagist technique for rules concerning insurance,
since when drafting the insurance directives, tlen@unity legislature wished to leave the
Member States some room for manoeuvre regardingcaoneecting factors, and this is not
compatible with a regulatiofi.

Question 7 of the consultation concerned insurarcdracts and reads as follows: “How
do you evaluate the current rules on insurance?y@o think that the current treatment of
hypotheses (a) and (c) is satisfactory? How woold recommend resolving the difficulties that
have been met (if any)?” The majority of the regamnfrom the governments (eight in total)
indicate that the current situation is not satifag since it is not transparefitSeveral Member
States pleaded for the inclusion of ifédiance rules in Rome*i.Also the European Economic
and Social Committee clearly indicated to be irofavof including a special rule on insurance

% seefn. 4.

0 See fn. 37.

“ Green Paper (fn. 4), p. 21.

42 Green Paper (fn. 4), p. 22.

“ Furthermore, the Commission pointed out that nwember States, responding to the Commission’s work
insurance and electronic commerce, expressed thisih not to incorporate conflict rules in the Rome
Convention or its successor. See Green Paper)(fp. 22.

See the responses on the Commission’s websit7inEspecially Germany, the Netherlands, Norwag a
Finland stress that the current system is notfaatisry.

In particular Germany and the Netherlands afavour of this solution.
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in the Regulation, covering all insurance policiegjardless of the location of the rf$iMost
responses by business representatives, consunaizatjons, as well as legal practitioners and
academics that specifically deal with the questigating to insurance contracts, also stressed
the need for clear and more uniform rufes.

5.4.3  The Commission Proposal for a Rome | Reguiati

The Commission adopted its proposal for a Regulatin the law applicable to contractual
obligations (Rome 1) on 15 December 2003.he improvement of the situation regarding
contracts proposed by the Commission, in my viewmlisappointing. It has received a lot of
criticism on the part of insurance contracts, as tie proposal on a whdfeThe United
Kingdom already at the outset of the negotiatiorisrmed that it does not want to opt in to the
future regulatiort’ It would be a big loss if the United Kingdom doest join Rome |,
especially in relation to insurance contracts, sithe United Kingdom is an important player on
the European insurance market.

5.4.3.1 Outline of the Commission Proposal in Retato Insurance Contracts <~~~ Met opmaak:
opsommingstekens en
nummering

This section will only briefly outline the Commissi proposal, since during the Council
negotiations substantial amendments have been siegigéio be discussed in sections 4.4 and
4.5)5

Under the Commission proposal, the position ofiiaace contracts remains the same. The
exclusion of insurance contracts relating to rigksated within the EU as laid down in Article
1(3) Rome Convention, is abandoned in Article lthef Rome | proposal. However, Article
22(a) states that this Regulation shall not pregidhe application or adoption of acts of the
institutions of the European Communities which @tation to particular matters, lay down
choice of law rules relating to contractual §#igations; a list of such acts currently in force is
provided in Annex 1. This annex includes the ref@viasurance directives, as discussed in
section 2.2 abové.

46 Opinion of the European Economic and Social Catemion the ‘Green Paper on the conversion of thadR

Convention of 1980 on the law applicable to coritrak obligations into a Community instrument ansl it
modernisation’, OJ 2004, C 108/1, p. 20.

See for example the replies by the InternatioBalamber of Commerce, The European Consumers’
Organisation, the Bar Council of England and Waled The Max Planck Institute for Foreign and Pgvat
International Law.

Rome | proposal, see fn. 3.

See on insurance contracts Max Planck InstituteCbmparative and International Private Law, Comisi@n
the European Commission’s Proposal for a Regulaifahe European Parliament and the Council orlahe
applicable to contractual obligations (RomeRpbelsZ22007, p. 277-281, also published on the websithef
MPI (including all commentaries on Rome ), sedtghwww.mpipriv.de>; A. Staudinger, Internationsle
Versicherungsvertragsrecht — (k)ein Thema fir Rdm ih: F. Ferrari & S. Leible (eds.kin neues
Internationales Vertragsrecht fir Europdena: Jenaer Wissenschaftliche Verlagsgesells208f7; Joustra
2006 (fn. 38), p. 130-137; P. Mankowski, Der Volagfir die Rome I-Verordnun¢?Rax2006, p. 101.
Pursuant to its special position in regard ofeTiv of the EC Treaty; also Ireland and Denmarkeéhghe
option not to adhere the PIL regulations. The UK dpt in to all other PIL Regulations. See on th¢ U
position O. Lando & P.A. Nielsen, The Rome | Pragdp3ournal of Private International La®006, p. 46; S.
James, Rome | — The uncertainty remains - Why thiruing negotiations on Rome | matters to English
lawyers,Journal of International Banking and Financial L&007, p. 256-257.

51 See on this proposkh.: Lando & Nielsen 2007 (fn. 50), p. 29-51; Max Riernstitute 2007 (fn. 49), p. 225-
344; Mankowski 2006 (fn. 49), p. 101-113; S.F.GnmReeloo,Via RomanaVan EVO naar Rome |-Nieuw
Europees IPR inzake het recht dat van toepassiog igerbintenissen uit overeenkom§tPR 2006, p. 239-
253.

By mistake refers to the old (second and thiithatives on life insurance, instead of on the otidated Life
Assurance Directive of 2002.
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Also relevant for insurance contracts are the gsed amendments to Article 3, 4 and 5.
The Commission proposal adds a phrase to Articl, ¥tating that a choice of court is a
presumption that parties also made a choice of Hwe proposed Article 3(2) implies that
parties may choose internationally recognized fplas, such as the UNIDROIT principles as
the applicable law, but not thex mercatorig* These changes however, are abandoned in the
Council text. In Article 4 the general principle tbfe closest connection and the presumptions
are abolished and replaced by a catalogue of fommhecting factors for eight specified
contracts. The background of this amendment is &kenthe conflict rules as precise and
foreseeable as possibiteThe insurance contract would be governed by Asti1)(b) for the
contract for the provision of services, and is eguently governed by the law of the country in
which the insurer has his habitual residence. @nlikder the Rome Convention, this is a fixed
rule and not a presumption. This rigid rule has &asv received a lot of criticism as well. In the
Council text, this rule is relaxed; it states thdtere another law is manifestly more closely
connected with the law of another country, the tdwhat country shall apply. Lastly, the scope
of Article 5 for consumer contracts is broadened i application is simplified by completely
excluding the possibility of a choice of law. Thwovision is however still subject to
amendments by the Council and Parliament.

5.4.3.2 Criticism on the Lack of a Provision ondrace Contracts and Further Initiatives

As mentioned before, the Commission proposal reckigevere criticism and is being
intensively negotiated in the Council and the Ramknt. In regard of insurance contracts,
especially the criticism of the European Economnid Social Committee (EESC) and the efforts
of the Max Planck Institute on Foreign Private &rtvate International Law (Hamburg) in this
regard are worth mentionirt§ The EESC remarked in relation to insurance cotdrtwat “a
golden opportunity to simplify and harmonise cartfof-law rules and to solve problems in the
relevant area is being squander&dThe Committee rightfully points out that insurance
contracts covering risks located within the EU @eactually: should be) within the scope of
the regulation and that there is no objective reasotreat insurance contracts different from
other contracts. For the sake of legal consistemcpmprehensive approach superseding special
rules would be desirable and the different treatnoénrisks inside and outside the EU should
therefore be abolished, according to the EESC.

The Max Planck Institute published its extensivenowents on the Rome | proposal in
2006, after intensive discussions of its estabtisiverking group on Rome | held {96] the
first half of 2006, and was therefore one of tlmfrrunners$® The Institute has proposed Article
5a on insurance contracts, which provides as fai&w

1. The law applicable to the insurance contractl dbea the law of the country in which the
policyholder has his habitual residence or certdahinistration at the time of the conclusion of the
contract.

2. The parties to the contract of insurance mapséo

53
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56

See also section 2.3 above

Commission Proposal (fn. 3), Explanatory Memotandp. 5.

Commission Proposal (fn. 3), Explanatory Memotandp. 5.

See also fn. 49 for other critical discussiorgarding the position of insurance contracts. Margner States
have also been active in this regard, howeverstaements of the individual Member States are(yet)
publicly available in the Council’s register.

Opinion of the European Economic and Social Caemion the Proposal for a Regulation of the Ewaope
Parliament and of the Council on the law applicableontractual obligations (Rome 1), OJ 2006, G/36, p.
61.

% See fn. 49.

% See fn. 49, p. 47-50 of the electronic version.
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(a) the law of the country in which the risk or tpaf it is situated in accordance with the internal
law of the forum;

(b) in case of an insurance contract limited tonéveccurring in a given State, the law of that
State;

(c) in life insurance contracts, the law of a coywf which the policyholder is a national;

(d) in travel or holiday insurance of a durationsof months or less, the law of the country where
the policyholder took out the policy.

3. The law applicable to a compulsory insurancereshis the law of the country which imposes
the obligation to take out insurance.

4. The rules set out in paragraphs 1 and 2 ofAftigle do not apply to re-insurance and to the
insurance of large risks as defined in Council Clike 73/239/EEC as amended by Council
Directives 88/357/EEC and 90/618/EEC, as they negrbended.

This interesting proposal essentially consoliddbes existing rules, while abolishing some of
the complex rules of the directives. | will limityself to three short comments on this proposal.
First, paragraphs 1 and 2 apply to all non-largksriimedium and small risks, or mass risks).
For these the Institute proposes an approach sitoilthat of Article 7 of the second Non Life
Insurance Directive as well as consumer contraciden Article 5 Rome Convention,e.
application of the habitual residence or centrahiadstration of the policyholder. The question
is, however, whether for professional parties thig is most appropriate. Secondly, more in
general the question is whether the subject-relateuhecting factor of the place of the risk is
not more appropriate than the habitual residencehef policyholder, though it must be
submitted that in most cases these places willcidén Thirdly, paragraph 4 excludes large
risks, within the meaning of the first and secorehNLife Insurance Directives. To these risks,
one may assume, the general rules of Article 34aRdme Convention will apply. This implies
an unlimited possibility to choose the law, andlaapion of the law of the insurer in absence of
a choice of law. In my opinion, it would be morengarehensible to include explicit rules on
large risks and reinsurance contracts in this spgmiovision so that it covers all insurance
contracts.

5.44  The Amended Text of the Commission Propa@sailew Provision on Insurance
Contracts

The criticism on the Commission proposal has lethtensive negotiations in the Council and
the Parliament on virtually all provisions of theoposed Rome | Reguk¥]tion. As for
insurance, in October 2006 a provisional versioa ow article, Article 5a, was included in a
footnote®® To a certain extent, this resembles the propogathe Max Planck Institute,
discussed in the previous section. In severaliolig Council texts, Article 5a got a permanent
position, but its content has been amended sevienals, and different options have been
presented: Delegates are very active in regard of insuranmetracts, as the number of
documents in the council register concerning commeii the Member States on Article 5a
show?®? The United Kingdom, in spite of its announcemenbpt out on Rome I, even launched
a consultation for stakeholders on insurance in &m March 2007

" Council of the European Union, Proposal for a iRatipn of the European Parliament and of the Cibumc

the law applicable to contractual obligations (Rdine2 October 2006, no 13853/06 JUSTCIV 224 CODEC
1085.
1 See e.g. Council, 12 December 2006, no 16353/06TCIV 276, CODEC 1485 and 4 May 2007, no 8935/07,
JUSTCIV 110, CODEC 421. Many documents exclusiwelgcern insurance contracts.
These are, however, not publicly available, dse previous footnote.
HM Treasury and Department for Constitutional &hf§, Insurance in Rome |. A consultation, Marcl®20
available at <http://www.hm-treasury.gov.uk/> (cdtetion & legislation). The responses are not (yet)
published.
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In April 2007, the German presidency presentednaptomise package, amongst others on
Article 3 and 4, but this does not include Arti&a on insurance contraétsThe most recent
publicly accessible document from the Council détesh 25 June 2007; in this text Article 5a
on insurance is still in brackefslnsurance contracts were most recently discussedroeeting
of 10 October 2007, but no agreement has yet lemrhed on this provisich.

Article 5a of this Council text reads as follows:

1. An insurance contract covering a large risk imithe meaning of paragraph 1a and a reinsurance
contract shall be governed by the law of the cgquitirwhich the insurer or re-insurer has his
habitual residence, unless the applicable law bag shosen in accordance with Article 3.

la. Large risks within the meaning of paragraphelthose risks enumerated in Article 5(d) of the
First Council Directive 73/239/EEC of 24 July 19@8 the coordination of laws, regulations and
administrative provisions relating to the taking-ampd pursuit of the business of direct insurance
(other than life assurance). This shall also apgign such risks are situated in a third country.

2. An insurance contract covering a risk for whacbountry imposes compulsory insurance shall be
governed by the law of that country.

If this country, in the case of a contract coveringsk within the meaning of paragraph 1, grants a
free choice of the law applicable to the contrdwt, parties may choose any law in accordance with
the provisions of Article 3 and, irrespective oé ttaw chosen, must comply with the provisions of
the law of this country which cannot be derogatechfby agreement.

3. An insurance contract which is not subject teapeaphs 1 or 2 shall be governed by the law of
the country where the risk is situated at the tifitne conclusion of the contract.

The parties may choose as the law applicable tmthaance contract in accordance with Article 3:
[98] (a) the law of any country where the risk is siégafit the time of the conclusion of the
contract;

(b) the law of the country where the policy holtias his habitual residence;

(c) [in the case of a life insurance,] the lawla tountry of which the policy holder is a natignil
the policy holder is a natural person and if, attiime of the conclusion of the contract, he has hi
habitual residence in a country other than thattgth he is a national;

[(d) for an insurance contract limited to eventsuwrdng in one country, the law of that country].

3a. For the purposes of (...) paragraph 2 and ofgpaph 3, first subparagraph, where the insurance
contract covers risks situated in more than onentrguthe contract shall be considered as
constjist}iting several contracts each relating ty onle country.

4. (..

5. The country in which the risk is situated is

a) for insurance of risks associated with immovatstgperty, particularly buildings and facilities as
well as the property located therein which are cedéy the same insurance contract, the country
in which such property is situated;

b) for insurance of risks associated with vehickall types which are subject to entry in an oéfic

or officially recognised register and to which atatiguishing sign is attached, the country of
registration;

c) for insurance of travel or holiday risks in insoce contracts with an effective term of a
maximum of four months, the country in which thdigholder took out the policy;

d) in all other cases, the country in which thaqyoholder (...) has his habitual residence.]

Footnotes to this text provide some further guidedi The first footnote indicates that the text
of Article 32 of the consolidated Life Assurancerdative, Article 5(d) of the first Non Life

Insurance Directive and Articles 2, 7 and 8 of #sgond Non Life Insurance Directive, as
amended, have served as a model for large parfgtimle 5a. These have been outlined in
section 2.2 above. As to paragraph 2, it is nokésl rule implements Article 8 of the second

Council, 13 April 2007, no 8022/07, JUSTCIV 73BEC 306.

% Council, 25 June 2007, 1d150/07, JUSTCIV 175, CODEC 716, 25 June 2007.

Council document no 13441/07, JUSTCIV 249, CODIBA8 of 4 October 2007 is not yet publicly avaitabl
57 The contents of this paragraph, included in mresiCouncil texts, moved to paragraph 1a.
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Non Life Insurance Directiv®& and it should be specified that, whatever the dg@plicable to
the contract, the content of the compulsory insceamust meet the conditions set out by the
law of the country whose law imposes the obligationtake out insuranc.In regard of
paragraph 3(a) it is noted that a recital coulddatd that this provision covers both cases where
the insurance contract covers a risk situated Iy one country and cases where it covers risks
situated in more than one country. A point of cdasition is whether in paragraph 3(d) it
should be specified that it only applies when thenés occur in a country other than that where
the risk is situated.

As has been remarked in the Introduction, in Saeptr 2007 at a meeting of the European
Parliament’'s JURI Committee a new set of compronaseendments to the Commission
proposal was presented, in order to prepare atixalof the report fof99] the plenary session
of the European ParliamefitThis includes a provision on insurance contrakett ts almost
identical to the Council text. The only differenoa the contents is that the addition of the
phrase “if the policyholder is a natural person’paragraph 3(c) is missing in the Parliament’s
text”* This, however, might be a mistake, since this isileaken from Article 32(2) and that
provision does include the requirement that thécpbblder is a natural person.

At this moment, it is not clear whether Article &a currently under deliberation will be
part of the final Rome | RegulatiGhSome countries, in particular the United Kingddraye
problems with the inclusion of insurance contrast®ome I, or with the current proposal. As
was noted in the Introduction, the forecast is thatCouncil will reach a political agreement on
the common position by the end of this year, amad the Parliament’s vote at first reading will
take place at the beginning of 2008.

5.4.5  Analyses and Evaluation of the Proposed Browion Insurance Contracts

The approach that has been taken is to integraeirtburance directives in the Rome
Convention and to provide a uniform conflict of kaystem both for risks located outside and
risks inside the EU. Consequently, the conflicesuincluded in the insurance directives will
become abundant. In view of the ‘universal’ temd@bscope of Rome |, the same goes for the
national conflict of law rules, largely based oegh directives. The triple system that currently
characterizes and complicates the conflict of lawsinsurance contracts in Europe will then
belong to the past. The complex rules of the inmealirectives are not plainly duplicated, but
simplified and as far as possible brought into iiith the existing Rome framework.

What is the main conflicts rule? Three corner stonan be distinguished. First, the law
chosen by the parties. The extent to which a chofidew is allowed, depends upon the type of
risk. As in the insurance directives, a distinctismade between large risks, and other (medium
and small, or mass) risks. The second corner gwotiee law of the habitual residence of the
insurer. The third is the law of the country wh#re risk is situated. Whether the connecting
factor of the habitual residence of the insurethar situation of the risk applies, also depends
upon the type of risk. An exception to this systienmade for contracts regarding compulsory
insurance.

The conflict of laws system can be outlined atofes. Three types of insurance contracts
are distinguishable: 1) contracts related to larg&s as well as reinsurance contracts; 2)
contracts related to compulsory insurance; andoBitracts related to all other (medium or
small) risks. Large risks and reinsurance are etgdlin Article 5a(1) and (1a) of the Council

68
69

See section 2.2.1 above.

See also Article 8(2) and (3) of the second Nife Insurance Directive.

0 seefn. 7.

™ In the Parliament's text this is paragraph 4 ecwmus numbering from 1 to 6).

2 Probably either as Article 6 or 7 (dependenthengosition of the proposed provision on the cggriaf goods).
3 See the Legislative Observatory: <http://www.earbpeuropa.eu/oeil/file.jsp?id=5301232>.

13



text, compulsory insurance in Article 5a(2) andaher risks in Article 5a(3-5). For the first
category, the chosen law and the law of the habresadence are decisive, for the second the
law of the country that imposes the obligation,esslthat country allows a choice of law, and
for the third type of contract the law of the caynivhere the risk is situated, provided limited
options for a choice of law.

A large risk is defined according to Article 5(d)tbe first Non Life Insurance Directive (as
amended by the second Non Life Insurance Directiya)suant to Article 5a(1a) of the Council
working text™ Article 5a(1) of[100] the Council text provides that an insurance cohtrac
covering a large risk as well as a reinsuranceraontshall be governed by the law of the
country in which the insurer or reinsurer has habitual residence, unless the applicable law
has been chosen in accordance with Article 3. Bason that reinsurance contracts, which are
also already included in the Rome Convention, ateop the same footing as large risks is that
all parties involved in these contracts are profesd parties. Thus, for large risks and
reinsurance contracts the main rule is that pah#a® freedom to choose the applicable law, in
accordance with Article 3. In the Council text afrRe I, Article 3 stays largely the same as it is
under the Rome Convention, which means parties havamost unlimited freedom to choose
any law they want. Where the law has not been chosen, the law didbéual residence of the
insurer applies. Under the second Non Life InsugaDiective (Article 7(1)(h) thereof) this is
the law with which the contract is most closely wected”® This is presumed to be the law of
the Member State where the risk is situated. Agtish would therefore mean a substantial
change to the conflict rules, though it is subrdittieat in virtually all cases involving large risks
parties will make a choice of law. The rule incldde Article 5a is in line with Article 4 Rome
Convention, which refers to the law of the chamastie performer (the insuré€f) as well as
Article 4 of the Rome | proposal, where the chamastic performers are identified per type of
contract’®

Compulsory insurance is dealt with in Article 5a¢® the Council text. It provides that an
insurance contract covering a risk for which a ¢ouimposes compulsory insurance shall be
governed by the law of that country. This rule ésided from Article 8(4)(c) of the second Non
Life Insurance Directive. In the Directive, thiderus not compulsory and thus Member States
are free to implement this rule or ridPrevious Council texts did not give the Membeneta
freedom in this regard. Since several Member Stiiaad this rule too rigid, by way of
compromise the second part of paragraph 2 was atfdedoncerns a large risk and the country
that imposes the compulsory insurance grants adneée of law applicable to the contract,
parties may choose the applicable law. They, howeawast comply with the provisions of the
law of that country which cannot be derogated f(amandatory or priority rules).

The last category consists of medium and smakdsimsks, other than compulsory
insurance. According to Article 5a(3) these shallgoverned by the law of the country where
the risk is situated at the time of the conclusidrthe contract. The place where the risk is
situated also plays an important role under thararsce directives and is a natural connecting
factor for insurance contracts. The place whererigleis situated is described in paragraph 5.
For immovable property this is the country wheris gituated, for motor vehicles the country of
registration, for travel or holiday risks for a ntaxm of four months the country in which the
policyholder took out the insurance, and in allestbases, the country in which the policyholder
has his habitual residen¥eParties have a limited possibility to make a chowf law.
According to sub (a), they can choose the law gf @untry where the risk is situated at the
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75
76
7
78
79
80

Discussed in section 2.2.1 above.

Discussed in section 2.2.2 above. See also sett®above for the original Commission proposal.
See section 2.2.1 above.

See also section 2.3.2 above.

E.g. the seller, franchisee, distributor.

See section 2.2.1 above.

See also Article 2(d) second Non Life Insuran@e®ive, mentioned in section 2.1 above.
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time of the[101] conclusion of the contract. It is noted that thisvision covers both cases
where the insurance contracts covers a risk sduat®nly one and cases where it covers risks
situated in more than one counthBub (b) provides that parties may also choosé¢athef the
country where the policyholder has his habitualdersce. Sub (a) and (b) are derived from
Article 7(1)(a) and (b) of the second Non Life Irsnce Directivé? Sub (c) states that in the
case of a life insurance the law of the nationalityhe policyholder may be chosen, provided he
is a natural person and has habitual residencendgthar country than that of which he is a
national. This coincides with Article 32(2) of tlkensolidated Life Assurance Directi¥eSub

(d) provides that for events occurring in one cogrthe law of that country may be chosen. A
footnote specifies that this only applies whendhents occur in a country other than that where
the risk is situated. Compared to the current 8doaunder the insurance directives, the
possibility to make a choice of law for these riskay be reduced, dependant upon the Member
State involved. Article 7(1)(a) and (d) of the sedtdNon Life Insurance Directive and Article
32(1) of the consolidated Life Assurance Directirevide that a Member State may allow a
greater freedom to choose the law than is grameethe relevant provisions of the directive.
Many Member States made use of this possilfiliBor consumer contracts a limitation, or even
full exclusion of the possibility to choose the hgable law, as is provided for in Article 5 of
the Rome | proposal, is desirable. For contractere/ta professional party is involved, this
limitation of the freedom to choose law, howevsrleiss appropriate. It is inconsistent with the
current rules under the insurance directives ad a®lthe basis of the Rome Convention,
consisting of the freedom of choice for contrattswill actually render part of the currently
used choice of law rules in practice null and vashecially those where the law of the insurer
has been selected. It is submitted that also aehaficourt for other than large risks is excluded
under the Brussels | Reglatnbut the differences between Brussels | and Rorire this
regard may lead to a difference between the competrurt and the applicable law anyway. In
order to be consistent with the insurance direstiaed the system of the Rome Convention, a
more appropriate rule would be that parties cana@a&hoice of law in accordance with Article
3, except when the policyholder is a natural peeswhthe insurance is for a purpose which can
be regarded as being outside his trade or profegsioArticle 5). For life insurance where the
policyholder is a natural person, a special provisshould indicate that a choice of law of the
country of which he is a national is nevertheldksneed (cf. Article 5a(3)(c) proposal).

With this proposal, the Council has attempted tegrate the insurance directives in the
Rome Convention. The overview provided in this isecshows that this is not an easy task.
Some of the rules of the insurance directives are kb grasp, and it is even harder to simplify
them and bring them into line with the general schef the Rome Convention. Nevertheless,
the current proposal for the greatest part seensutgeed in its aim. The provision is still
complex, but it is better than the current conftitiaws system. At this point, the only serious
objection relates to the limitation §f02] the choice of law for risks other than large riaksar
as professional parties are involved, as explaaiexe.

5.5 Concluding remarks

Grey mist has surrounded the conflict rules onriasce contracts as a result of their being
included in the insurance directives without begagefully thought trough. This has led to an
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See also section 4.4. above.

See section 2.2.1 above.

See section 2.2.2 above.

See section 2.2.1 and 2.2.2 above.

Unless it is entered into after the dispute hasen, or it allows the policyholder, insured ombéciary to
bring proceedings in another court, or where pbladgter and insured are habitually resident in thmes
Member State and conferred jurisdiction upon a tcofithat Member State, or where the policyholdenot
domiciled in a Member State. See Article 14 Brus$&egulation.
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unsystematic and incoherent structure of insuracweflict rules, scattered over various
directives, the Rome Convention and national laverEor a private international law specialist
these rules require effort and time to fully undeamd.

The Rome | proposal was an excellent opporturgtyget rid of this puzzlement and to
formulate uniform conflict rules for insurance a@uts. The Commission unfortunately has not
taken the challenge. However, during the negotiation the proposal initiatives have been
employed to bring about uniform conflict rules fimsurance contracts. Though the current
Council proposal contains compromises, has somdcsimoings and still does not stand out in
simplicity, including this rule would certainly ben improvement compared to the current
situation.
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