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ABSTRACT
This article intends to further the debate about a possible hierarchy
in the implementation of human rights. To this end, it proposes a
theory which may serve as a stepping stone towards the
achievement of shared and well-defined priorities, taking scarcity
as a starting point to analyse the implementation of human rights.
The proposed theory builds on the so-called Maslow pyramid
which displays a common pattern of behaviour aimed at
addressing priorities based on human needs. Scrutinising its
methodological principle we develop a theory based on
‘instrumentality’. Although this allows for an informed ranking of
human rights, it leaves the substantive importance of human
rights untouched.
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Introduction

International human rights law is a large complex area of legislation aimed at promoting
human rights at international and domestic level. Within this framework, UN bodies have
repeatedly called on states to ensure the full realisation of all human rights. Yet, the current
design of human rights law does not foresee explicit and shared priorities in the
implementation. While the advancement of all human rights shall take place simul-
taneously, the international community does not provide uniform standards nor clear gui-
dance on how to implement human rights.

Moreover, such an approach meets with practical difficulties: since many human rights
are costly and not self-implementing, governments face inevitable trade-offs in the short
term. Scarcity of resources – especially when grave – prevent states from implementing all
human rights at the same speed. Economic constraints and political costs often call for a
prioritisation of human rights.

This contribution reflects upon the desirability of establishing basic priorities in the
implementation of human rights. More concretely, it promotes a preliminary rank
order of implementation. Although human rights are all placed on an equal footing
with regard to their substantive importance, explicated shared priorities in the implemen-
tation process are not only possible but may also contribute to propel the advancement of
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human rights. These priorities would serve as a guidance for states and set parameters for
the human rights supervisory bodies.

The purpose of this article is neither to show the shortcomings in the current human
rights legal framework nor to advocate a major change in its structure. Instead, the aim is
to simply stimulate a reflection over a sensitive, but significant, issue – the establishment of
some structural priorities in the implementation of human rights. We intend, in other
words, to further the debate about a possible hierarchy in the implementation of
human rights, proposing an approach which may serve as a stepping stone towards the
achievement of shared and well-defined priorities.

The next steps in the analysis are as follows: the second section briefly outlines the con-
temporary structure of human rights law, pointing out how the indivisibility principle may
affect a possible hierarchy in the implementation of human rights. The third section dis-
cusses the consequences of scarcity. The fourth section highlights the lack of explicit pri-
orities in human rights implementation. The fifth section tentatively proposes the
instrumentality principle in a bid to promote a preliminary order of implementation.
The sixth section concludes with highlighting the main findings.

The contemporary structure of human rights law

International human rights law is an intricate system comprising a whole series of human
rights. In the human rights framework, states should advance and respect all human rights
enshrined in the ratified treaties. Thus, in order to ensure the fundamental unity of this
vast array of rights,1 the international human rights system relies on the indivisibility prin-
ciple. This is – together with the universality principle2 – an ‘essential attribute’3 of the
legal framework for human rights:

All human rights are universal, indivisible and interdependent and interrelated. The inter-
national community must treat human rights globally in a fair and equal manner, on the
same footing, and with the same emphasis. While the significance of national and regional
particularities and various historical, cultural and religious backgrounds must be borne in
mind, it is the duty of States, regardless of their political, economic and cultural systems,
to promote and protect all human rights and fundamental freedoms.4

The need to stress the indivisible nature of human rights sprang in fact already from the
ashes of the Second World War when international human rights law started its expan-
sion.5 Although the Universal Declaration of Human Rights (UDHR) reflected the
different political ideologies at the time of the Cold War by recognising both political
and social rights, the initial draft of the ‘Covenant on Human Rights’ focused exclusively
on civil rights. Because of this, some states –mainly belonging to the postcolonial world –
demanded the inclusion of socio-economic rights so that states would be required to
implement all human rights.

The ideological conflict between the US and Soviet Union, however, remained and led to
the adoption of two separate treaties, namely the International Covenant on Civil and Politi-
cal Rights (ICCPR) and the International Covenant on Economic, Social and Cultural Rights
(ICESCR). Yet, the human rights legal framework continued to develop, with additional UN
human rights treaties having been adopted over the years.6 Thus, the UN human right system
currently consists of a number of treaties enshrining various human rights.
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Within this framework, the indivisibility principle leads to the consideration of the
human rights system holistically:7 the protection and respect of all human rights is a
pre-requisite for the full enjoyment of human dignity. Any human rights violation
would lead to a denial of the dignity that is inherent in every human being. As a conse-
quence, all states should protect and advance all human rights equally.8

However, while there is agreement on the fact that human rights are mutually reinfor-
cing and equally important at the conceptual level,9 controversy persists over how the
indivisibility principle finds expression in reality.10 More precisely, the existing literature
puts forward two diverse interpretations of the indivisibility principle, these being system-
wide and partial indivisibility.11 While the former implies that all human rights have an
indispensable supporting relationship, the latter suggests that such relationship is less
strong.12

Besides, the interpretation of that principle has important implications not only for the
operationalisation of human rights per se13 but also for how to advance human rights.14

Supposing that any human right is essential to the realisation of others would result in
the absence of priorities in human rights implementation. As Quane puts it, ‘the
concept of indivisibility and interdependence of human rights as originally conceived
refutes any suggestion of a hierarchy of rights’.15 Yet, as it will be further elucidated in
the fifth section, a possible hierarchy in the implementation of human rights would not
be incompatible with a relationship of human rights on equal terms.

The scarcity problem – an overlooked issue?

Although legal scholarship places special emphasis on legal remedy,16 states’ obligations
under international human rights law consist of several activities. The role played by
the judiciary is indeed only part of securing the enjoyment of human rights, and more
specifically, an ex post remedy. To put it differently, only a human rights violation that
has already occurred will trigger the courts’ judicial activity.17

Instead, states have to uphold human rights also ex ante, undertaking the appropriate
measures towards the realisation and consequential respect of human rights. Therefore,
the obligations of a state are not limited to establishing an adequate legal framework
and an effective enforcement mechanism aimed at protecting individuals against a
human rights violation. States have also to allocate resources and gear policies towards
the full implementation of human rights.18

In fact, the implementation of rights is not independent of the availability of resources –
especially in view of the many positive state obligations.19 States often have to resort to
specific activities that require extensive resources to implement human rights. For
example, a state must establish coercive powers, a democratic political system, social pro-
grammes or judiciaries, which all require resources.20 Yet, although there is a multiplicity
of human rights to implement, states have a limited budget and must make choices. States,
in other words, face a situation where there is an incongruity between limited resources
and a multiplicity of objectives to pursue.

In addition to economic constraints, political costs may be involved.21 These indirect
costs might as well play a significant role in the implementation of human rights. For
instance, an authoritarian regime is more likely to bear a higher cost from implementing
the freedom from torture and giving the opposition more political leeway rather than from
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ensuring the right to health care and social services. That is because of the simple fact that
the main objective of a ruling party in an authoritarian state is to keep office, which may
include the torturing of the suppressed opposition. For that background different human
rights have different ‘price tags’ for political leaders, depending on political context factors
such as democracy, impartial judiciaries or integration into the world economy. As a
result, both economic constraints and political costs make it very complicated, at least
in the short term, to realise all human rights for all individuals at once.

However, as previously indicated, most of the countries have adopted several human
rights treaties. According to these treaties numerous human rights should be respected
and implemented. In addition, indivisibility – together with universality – is the under-
lying principle of the international human rights legal framework, meaning that states
have to implement simultaneously all human rights for the benefit of all individuals. In
other words, a state, irrespective of its political and economic situation, must respect all
human rights resulting from the international and regional ratified conventions.22 What
will vary due to the availability of resources will only be the actual level of implementation
of each human right.23

These principles dictate that the state cannot apply human rights selectively: all human
rights are equal and all citizens enjoy the same human rights.24 For instance, implement-
ing firstly the human right to personal integrity overlooking the freedom of opinion would
be contrary to the principle of indivisibility. Along the same line, the human right to reli-
gious freedommust be enjoyed by every individual and not only by selected groups of citi-
zens. As a result, the legal structure and scope of human rights actually create considerable
problems for the successful implementation of human rights in countries around the
world. That does not mean that morally a high aspiration level of human rights has to
be denied because of budgetary limitations, but the inescapable factual constraints of a
budget have to be taken seriously.

One can easily see that considering budgetary and political constraints changes the dis-
course on human rights. Most strikingly one might opt for the implementation of human
rights either simultaneously or among all individuals: limited resources can render the
principles of universality and indivisibility mutually exclusive – at least in the short
term, when budgetary and political constraints are given. To put it more succinctly, the
methodological status of the principles of universality and indivisibility becomes comes
to be scrutinised when scarcity enters the picture.

Therefore, it does not come as a surprise that there is a gulf between the moral aspira-
tions of human rights on the one hand and the empirical possibilities in a specific situa-
tional context on the other hand. This has been recognised in the literature for quite some
time.25 What is perhaps more unexpected, is that the two principles work against each
other in a world of scarcity: more universality will come at the price of indivisibility
and vice versa as long as it is not possible to increase the budget up to the specific level
where both principles are fulfilled.

Trade-offs between human rights exist not only at the doctrinal level of analysis, but
also at the implementation level of single human rights, whereby scarcity affects the
implementation of each human right in a different way. For example, it is conceivable
that, the prohibition of torture will be less economically costly to implement compared
to the human right to health.26 In fact, in order to uphold the former human right the
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state should mainly refrain from acting while in order to respect the latter governments
would have to spend millions of money to build hospitals and to train doctors.27

Thus, a country has to consider the different implementation costs of each human right.
For instance, a government may decide to realise more human rights which are ‘cheaper to
implement’ rather than to implement a single human right that is ‘expensive to
implement’. As a result, scarcity affects not only the implementation method (i.e. univers-
ality at the expense of indivisibility) but also which specific human rights will be
implemented (e.g. freedom from torture and freedom of thought vs. human right to edu-
cation). Scarcity has therefore a considerable impact on the human rights implementation.

For that background, we propose to take scarcity as a key element for the scrutiny of
human rights implementation. However, before elaborating on that more profoundly,
one might notice that scarcity is not the only factor affecting the implementation of
human rights in legal practice. Another important aspect to consider is the extent of scar-
city in a given human rights problem. In this regard, scarcity of resources plays out par-
ticularly with regard to developing countries and transitional states, both having very
limited budgets.

Scarcity heavily influences the prioritisation of human rights and may dominate the
setting of the human rights agenda. For instance, almost everybody agrees that states
should allocate resources to fulfil the right to health, education and security. Yet, in devel-
oping countries, it is a question of deciding which of the said human rights should prevail.
As Etzioni puts it, ‘people are naturally inclined to refuse to choose between them [human
rights] and to insist that both can be equally well served’.28 Thus, in the case of countries
with a limited budget, scarcity of resources may result in a situation where only one
human right can be fulfilled, say for instance health. From that follows that ‘to ignore
costs is to leave painful tradeoffs conveniently out of the picture’.29

However, there is no guarantee that the political decision-making process on prioritis-
ing human rights is democratically open nor is grounded in actual peoples’ will. It is more
likely that the political decisions are path dependent and historically contingent. Those
decisions are not necessarily deliberate choices within a legal framework as human
rights scholars would demand it, but historically contingent decisions of players striving
for power. On the other hand, setting well-defined priorities among human rights by
states and other players and acting accordingly should be a cascade of highly rational
intertwined decisions.

To sum up, although human rights shall all be placed on equal footing, states cannot
realise all human rights simultaneously for all individuals when it comes to the implemen-
tation phase. As a result, there is a need to prioritise human rights. Since all decision-
making processes have to deal with allocating scarce resources it makes sense to take scar-
city also as the starting point for analysing the implementation of human rights.

No explicit priorities in the human rights implementation: a tall order

It is acknowledged that governments are better placed to pinpoint what human rights
issues are most pressing.30 Because of this, the international community left the actual
implementation of human rights to states’ margin of appreciation.31 However, the
broad treaty obligations, combined with a lack of explicit priorities established at the inter-
national level, may deprive the human rights discourse of its factual power.32 States, in
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other words, could focus on implementing the set of human rights which is closer to their
own interests. Besides, quantitative evidence confirms this decision-making: the
implementation of human rights does not follow a common pattern across different
countries.33

Claiming that each state has full discretion in human rights implementation, though, is
not completely accurate. According to a substantial number of scholars,34 an implicit
ranking in the implementation phase can be derived. In this regard, the doctrine of pro-
gressive realisation is an expression of such a possible ranking:35 while states should
respect and ensure political and civil rights once the ICCPR came into force, economic
and social rights should be achieved progressively according to the available resources.36

Thus, the reference to resource constraints plays a significant role in defining priorities in
the implementation of – at least – some categories of human rights. Moreover, the lack of
nationally justiciable obligations pre-supposes that economic and social rights are not a
matter of immediate realisation.37

Hence, the resulting human rights framework has led several individuals and interested
organisations to perceive socio-economic rights as having a lower status compared to civil
and political rights.38 For instance, the movements for social and economic rights refer to
themselves in terms of aid or economic development lobbies rather than human rights
NGOs.39 Similarly, human rights watchdogs have directed their efforts to mainly – if
not solely – identifying and addressing violations of civil and political rights.40 For that
background, several governments and judiciaries have interpreted the notion of progres-
sivity by applying double standards to the violation of political and civil rights on the one
hand, and socio-economic rights on the other.41 This perception has therefore not helped
the general advancement of human rights, and particularly of the socio-economic ones.

The progressive realisation clause, though, was originally intended to simply take into
account the resource constraints that any state may face in human rights implementation.
As proof of this, states are called to move as expeditiously as possible towards the full
realisation of all human rights.42 In fact, the establishment of a progressive realisation
clause does not necessarily mean that states have no obligations with regard to the
implementation and respect of socio-economic rights: states are in principle not permitted
to justify non-compliance with the ICESCR on the basis of this clause. However, one must
recognise that it is very burdensome to determine if a state has violated its obligations with
regard to the ICESCR.

Overall, the large number of competing demands for (limited) public expenditure
makes it difficult to ascertain the state’s will to take all the appropriate measures to
implement all human rights. This difficulty arises from the absence of an agreement as
to what human rights should be implemented first.43 If it is clear that states should
move as expeditiously as possible, shared and well-defined priorities when it comes to
the implementation process have not yet been given. Instead, the Limburg Principles
(no. 25 and 72) and the Maastricht Guidelines (no. 10) simply indicate that certain sub-
sistence rights should be respected regardless of the actual availability of resources.

It follows that states, once they have fulfilled the minimum core obligations,44 enjoy a
considerable amount of discretion,45 given the absence of well-defined priorities in the
human rights implementation. Moreover, although it is possible to draw up an implicit
ranking, inconsistencies in the implementation of such a ranking still occur. For instance,
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in the Republic of Cuba massive violations of political rights coexisted with the respect of
economic and social rights.

In summary, the assessment of the contemporary structure of human rights draws a
complex picture, where the term ‘asymmetric’ might be an appropriate overall qualifica-
tion. High moral aspiration meets with limited means, ratified international treaties meet
with local legal discretion, and a highly sophisticated legal discourse is lacking a common
methodological ground. Nevertheless, one can hardly imagine a modern world order
without recourse to human rights at its core. Showing that it is possible to provide
certain guidance in the implementation will be the purpose of the following sections.

‘Instrumentality’ as a sorting mechanism in human rights discourses

Rooted in human nature – the Maslow pyramid as a tool for prioritising human
rights

Scholars have been eager for a long time to find a proper way to set priorities among
human rights.46 For instance, it has been argued that negative rights should have priority
over positive rights,47 or that non-derogable rights enjoy a higher position compared to
other human rights.48 As already discussed in the previous section, others argue that a
de facto hierarchy of rights already exists and, accordingly, there is no need to set explicit
priorities.

However, the purpose of this article is not to list all proposals about the issue put
forward by legal scholars. It aims at tentatively proposing a methodological principle
that allows for prioritising human rights at the implementation level, while leaving the
underlying principles of the international human rights legal framework as a normative
categorisation intact. That is the proposed theory should reconcile the impetus of
human rights with the factual reality of scarcity in the world.

In the past, several scholars have already made attempts to answer this question
suggesting diverse solutions. One of the most debated and influential theories has been
the doctrine of basic human needs whereby priorities are derived from human needs.49

This doctrine has been structurally connected to Maslow’s hierarchy of needs,50 a motiva-
tional theory proposing five different levels of human needs hierarchically ordered.51

However, as it will be argued below, the existing approaches have ultimately identified
human needs as the source of human rights and consequently human rights theorists
have tended to gloss over hierarchical problems. Our approach, instead, aims to establish
explicated and shared priorities in human rights implementation. The distinction between
two types of hierarchy would thus allow acknowledging human dignity as the actual
source of human rights. But before we will turn to the two hierarchies, it is good to
preface that discussion with a somewhat more thorough overview of the current doctrine
of basic needs. Although the review introduces no novelty in itself, it will enable the reader
to recognise the contribution our approach is making to the debate.

The Maslow’s hierarchy of needs, which is depicted as a pyramid with several levels (see
Figure 1), has indeed two strong features. First, it puts human needs in a rank order,
employing a well-defined hierarchical structure. Once an adequate implementation of a
need has been met, it is possible to fulfil a higher need (at the individual level the yet
unfulfilled higher goal serves as a motivator for the individual to achieve the next
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higher goal). Secondly, the Maslow pyramid is grounded in universally valid facts of
human nature, thereby avoiding cultural relativism. More precisely, Maslow’s hierarchy
of needs is an assessment tool which displays a common pattern of behaviour aimed at
addressing priorities based on needs: humans have different needs to fulfil that are hier-
archically ordered on the basis of human survival. From the necessity to fulfil a need, a
human gets motivation. In other words, an actual deprivation of certain needs triggers
human action until these needs are fulfilled and higher needs become activated. The
most basic needs to be met before an individual will desire higher needs are the basic phys-
iological needs. Only when those basic needs are fulfilled can a human focus on higher
needs and derive satisfaction from those higher needs.

In the light of this theory, a feasible path to assign priorities among human rights has
been to define human rights in terms of ‘human needs’ and linking them together: the
Maslow pyramid would thus provide a generic mechanism to sort human rights to
different levels of priority according to human needs. In other words, connecting
human rights with human needs produces a universal and rational order of priorities
among human rights, where the most pressing human needs dominate the agenda and
determine the human rights with the highest priority for implementation.52

The fact that ‘needs’ refer to real necessities of an individual as a human being allows
priorities to be set according to the situational context and empirical constraints. Thereby
proponents of this approach stress that human needs will not be confused with wants.
While the former consists of ‘any requirement for a person’s survival, health, or basic lib-
erties’, the latter means ‘any perceived need, any desire, any perceived short-term or long-
term interest’.53 In this way an attempt has been made to be more specific about what a
‘need’ is and to exclude ‘wants’ from the agenda. However, it is easy to see that a ‘perceived
need’ (a ‘want’) and a ‘basic liberty’ (a ‘need’) are no clear-cut categories and hence the

Figure 1. The Maslow pyramid.
Note: This figure was created based on Maslow’s hierarchy of needs. See A. Maslow, Motivation and Personality
(New York US: Harper & Row, 1970).
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doctrine of basic needs is lacking an empirically grounded selection mechanism to differ-
entiate consistently between human needs in a universal hierarchy.

The main advantages of setting priorities according to human needs are (1) the aim of
linking facts with ethics and (2) to have a stronger moral claim of human needs over
human wants since needs arise from nature and not from social conventions.54 In other
words, the underlying assumption of the doctrine of basic needs is that the source of
human rights stems from human needs, namely on what is necessary for human survival.

As already indicated, the doctrine of basic needs lacks a clear-cut selection mechanism
to build a consistent hierarchy of needs. Therefore, it is not possible to tightly link scien-
tifically ascertainable needs to the source of human rights.55 For that background, it does
not come as a surprise that human rights theorists do not share unanimously the scientific
basis of human needs and, according to the critics, the term ‘human needs’ becomes
almost as controversial as human rights. In the absence of an agreement on what
human needs precisely are, ‘the concept of human dignity undoubtedly made it easier
to reach an overlapping consensus’ as a source of human rights.56 Admittedly, there is
also no consensus about what ‘human dignity’ precisely is and what its implications
are, but traditionally judges have grounded human rights on human dignity and produced
case law.57

What makes the doctrine of basic needs quite interesting from a methodological point
of view is its implied concept of ‘instrumentality’. Since human survival is the central goal
in the doctrine of basic needs, priorities of human rights are set in accordance to this goal.
In other words, basic needs will be arranged in a hierarchical structure where the lowest
(most fundamental) levels are composed of needs that are necessary for human survival.
Once these levels are met, it will be possible to progress to higher levels of human needs.
The lower levels of the hierarchical structure will be composed of needs that are not only
basic but also instrumental to the emergence of other higher needs.

Instrumentality can be therefore considered as a distinctive feature of the doctrine of
basic needs. However, instrumentality might be applied also to human rights. For instance,
Shue points to instrumentality when he refers to basic rights as rights whose enjoyment ‘is
essential to the enjoyment of all other rights’.58 Basic rights, as in the case of basic needs,
are instrumental to the emergence of non-basic rights. Hence, the respect of a basic right
may lead to the enjoyment of a certain set of non-basic rights. Correspondingly, the denial
of a basic right inhibits not only the enjoyment of that specific right but also of all other
non-basic rights (that arise once the basic right is fulfilled). It follows that, at least with
respect to implementation, a basic right must not be sacrificed for a non-basic right. In
this regard, the basic rights are always the starting point for setting priorities in a hierarchy
of rights.

Two different types of hierarchy

It makes sense to further elaborate on a concept of human rights implementation that
refers to economic and political scarcity on the one hand and instrumentality on the
other, aiming at an order of human rights. The Maslow pyramid is a useful tool for prior-
itising human needs. However, this contribution wants to take it a step further. We aim at a
baseline model that allows for prioritising human rights at the implementation level, while
leaving the relationship of human rights on equal terms intact. To that aim, it becomes
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necessary to draw a clear distinction between a hierarchy among human rights and a hier-
archy at the implementation level.59

These two types of ‘hierarchy’ are interrelated but they are not the same thing. The first
type of hierarchy relates to the substantive importance of each human right. Should the
rights be ranked, it would mean that a certain right enjoys per se a higher position than
any other rights. This approach would have major consequences for the respect and pro-
tection of human rights. I there is a dispute resulting from conflicting human rights, courts
should not balance human rights depending on the particular case. Rather, they have to
give priority to the specific human right that enjoys – according to the established hierar-
chy – a higher position compared to the other human right involved. As a result, this type
of hierarchy would lead ‘higher’ human rights to trump in limine other human rights, not
allowing courts to look at the relative importance of the right in the specific case.

Instead, the hierarchy of implementing human rights simply indicates that the
implementation of a certain right takes precedence over another. Such a hierarchy is con-
cerned with establishing the necessary sequence for the realisation of an overriding, ulti-
mate objective. In this respect, the purpose of human rights is to ensure a life of dignity,
providing a firm basis for ‘freedom, justice and peace in the world’.60 To ensure such a life
of dignity, governments need to realise each single human right. However, the attainment
of certain human rights depends on the implementation of others. For example, to realise
the right to political participation, the government must ensure that citizens are familiar
with the basic contours of the democratic process. To do this, it must in turn ensure that all
citizens are granted access to a basic level of education. This entails that certain (parts of)
human rights shall be implemented sequentially. Thus, claiming that individuals shall
have access to a basic level of education before they can vote neither means that the over-
riding goal is to make people literate nor is to make them vote. The simple point we intend
to make here is instead about sequencing: certain human rights must be implemented first,
before other consequential rights can be enjoyed. In so doing, priorities in the implemen-
tation would merely pinpoint what rights individuals have at a given moment and what
rights they will have in the future (as well as the order of implementation thereof). This
order, alien to morality-laden decisions, will ultimately not prevent every human right
being of equal importance.

The latter point is of utmost relevance for this analysis since the relationship of human
rights on equal terms must be left intact as a normative principle. Making a selection of
what are the (parts of) human rights that should be implemented first does not necessarily
mean that certain human rights have a lower importance compared to others, nor that
certain human rights must be restricted. Instead, it means that a certain right (or part
of it) takes precedence in the implementation over another. The establishment of these
priorities would only be the reflection of a temporary situation, without affecting the sub-
stantive importance of the rights at stake.

This order of implementation, though, must not completely bind the judicial decision-
making. Specifically, in the case of a dispute concerning the right to political participation
and the freedom of opinion, courts would still have the possibility to give priority to the
former, dismissing in a certain way the hierarchy in the implementation. This would be
possible because the proposed hierarchy does not relate to the substantive importance
of each human right, arising instead at the implementation level. In this regard, judicial
authorities might enjoy a considerable margin of discretion, having their own autonomy

688 A. QUINTAVALLA AND K. HEINE



from the governmental activities. As a consequence, the concern of some scholars arguing
that a prioritisation of human rights would lead the courts to decide which rights take pre-
cedence without reluctance and hesitation can be significantly watered down.61 On the
other hand, it might be thought that the theory developed here makes no difference to sub-
stantive outcomes. This would certainly be the case on a classical realist reading of human
rights law whereby rights exist only if they are implemented.62 However, so long as one
believes that not all law is radically indeterminate, our theory offers modest scope for
improvement. More specifically, the hierarchy of implementation would propose a
logical way of partially limiting discretion of state authorities. If a doctrine on (say) instru-
mentality is adopted, it becomes harder and rhetorically costlier for all the actors con-
cerned to overturn the said doctrine.63 By structuring discretion, our theory aims to
make certain policy outcomes likelier than others.

As claimed above, the implementation phase would consist of a given period of time
wherein states need to fulfil all human rights obligations progressively. A system of
shared and well-defined priorities might therefore serve as an analytical and structural
method for sequencing the implementation of human rights in all states. This type of hier-
archy would aim at providing enhanced legal certainty and coherence, deterring states
from implementing the set of rights closer to their interests. If states want to show that
they strive to respect the human rights legal framework, they need to adhere to a struc-
tured implementation order previously set up and agreed. As a result, the said system pur-
ports to bring more transparency, raising legitimate expectations in terms of what the
order of implementation will be.

In addition, shared priorities might function as a clearer standard of state performance
with regard to meeting human rights obligations. Since it will take some time for states to
fulfil all human rights obligations, the human rights supervisory bodies would need a
measuring tool for state compliance. In the absence of such a tool, the human rights
record of each state would be difficult to assess, leaving more leeway for states, as is cur-
rently happening in the case of economic, social, and cultural rights.64 In so doing, the said
priorities would provide some guidance to states’ obligations relating to the implemen-
tation process. States must invest resources to fulfil first certain specific human rights, sub-
ordinating the implementation of other rights to the realisation of the former rights, basic
in the implementation. This measuring tool for state compliance, however, will not stand
alone, meaning that it will complement the already existing measures of state performance
such as judging ‘whether the decision-making process demonstrates awareness and
respect’ for human rights.65

In summary, distinguishing between two types of hierarchy would not solve (an already
existing) temporary situation of a de facto inequality. However, explicated shared priorities
in the implementation process would allay the fears of having an overly high level of dis-
cretion for the implementing states.

The baseline model integrated within the current human rights framework

The previous section has clarified that the proposed hierarchy does not affect the substan-
tive importance of human rights. We will now focus on the development of a baseline
model that can be integrated within the current human rights framework. In practice,
this part intends to hypothesise a preliminary order of human rights implementation.
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The outcome of this process will be a theory that aims at reconciling the incumbent struc-
ture of the Maslow pyramid and its methodological principle with the source of human
rights, i.e. human dignity.

Human dignity is generally acknowledged as the source of human rights. There is wide
consensus that human rights rest on a life of dignity, this being a broader concept than
human survival. As Donnelly and Whelan put it, ‘we have human rights not to what
we need naturally as animals for survival but to what we need for a life of dignity’.66 It
follows that a person is denied a life of dignity if she has the wherewithal to eat but she
cannot freely exercise her faith.67

In line with that reasoning, human rights are means to achieve human dignity. In this
regard, Donnelly forcefully claims that ‘human rights reflect a particular specification of
certain minimum preconditions for a life of dignity in the contemporary world’ [emphasis
added].68 However, a more detailed appraisal of the relationship between human dignity
and survival shows that the former encompasses the latter. Or, taking the view from the
opposite side, human survival is a necessary but not sufficient condition for human
dignity. A person cannot live a life of dignity without the basic conditions of survival.

Because of this, it is possible to discuss human survival in terms of human rights. As
proof of this, one may cautiously use the following syllogism. (A) If human survival is a
part of human dignity and, (B) if human dignity is formed of all human rights then (C)
human survival is formed of some human rights. As a result, whilst human dignity
requires the implementation of all human rights, human survival is attained with the
realisation of some human rights. Therefore, applying the instrumentality principle to
the relationship between human dignity and survival means that the human rights essen-
tial to human survival shall be implemented first. That is, the human rights essential to
human survival are ultimately essential to human dignity. Yet, such reasoning shall not
produce any threat to the preservation of the moral aspirations of human rights. The
heart of the argument is that the implementation of some human rights to achieve
human survival merely reflects a temporary and contingent decision.

Additionally, among the human rights to achieve human survival – and accordingly
human dignity – a further differentiation can be made according to their ‘functions’ in
relation to the implementation of other human rights. That is, the human rights placed
at lower levels are the ones instrumental to the implementation of the human rights
placed at higher levels. As a result, the implementation of the human rights at the
lower levels do not automatically mean that the other human rights will be easily realised,
but it is the prerequisite for a successful implementation of other human rights.

In fact, as claimed in the previous sub-section, a well-defined order of implementation
would serve as an analytical and structural method for sequencing human rights obli-
gations. Such a comprehensive system would provide states with a clearer implementation
plan consisting of hierarchically and functionally ordered obligations. Realising the ‘first
steps’ of human rights obligations would make it difficult for states to refrain from imple-
menting the ‘higher’ human rights, also given the legitimate expectations of its citizens. As
Kaufman empirically demonstrated, it is very likely that the realisation of certain rights
spurs the respect for other rights.69 Against this background, one may presume that the
realisation of basic rights have a positive spillover effect on the ‘higher’ human rights
obligations.
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Before attempting to develop a baseline model, it must also be highlighted that each
human right might take various levels of implementation, these being high, medium,
low and, non-implementation.70 The existence of these different achievement levels of
human rights would contribute to address the relevant issue of interrelated rights. The
complex web of dependencies among different human rights have indeed actual impli-
cations for their ultimate implementation. In this regard, the right to food and the right
to take part in the democratic process may serve as a good example. Governments can
implement and respect the right to food in different ways providing for instance either
an adequate nutrition or the wherewithal to avoid starvation. However, it may be that a
higher level of (say better implemented) right to food can only be realised through
enhanced public participation in the democratic process. Therefore, considering such
levels of implementation would allow us to refer at least initially to the lowest degree of
human rights implementation.

Such a model would enable to progress to a higher, less basic right insofar a sufficient
level of implementation of the basic right has been achieved. In the above-mentioned
example of the right to food and the right to take part in the democratic process,
having adequate nutrition is not a prerequisite (instrumental) for the exercise of political
rights while preventing starvation is a necessity (sufficiently instrumental) for citizens to
take part in political processes. Hence reaching an adequate level of implementation of the
right to food would mean avoiding potential starvation rather than providing adequate
nutrition. This would also allow moving forward more quickly in the realisation of
higher rights, without awaiting the full (say high quality) implementation of basic rights.

To conclude this first part on the structural relations of our theory, instrumentality is
meant to underline a hierarchical relationship of two elements, where one element is a pre-
requisite for the other. According to the degree of implementation, priorities have to be
set. Insofar as it is not accurate to claim that a certain (set of) right(s) have absolute priority
over another, setting priorities should be relative. A weakly implemented human right
needs further efforts of implementation. This does not contradict the idea that the
achieved level of implementation will be a determinant factor to assess the right’s priority
over another. This is also valid if basic rights in the implementation – the rights placed at
the lowest levels – are involved, meaning that basic rights cannot trump in limine other
non-basic rights. Instead, a basic right can get priority in the implementation process
only when an adequate level of implementation (to progress to a consequential human
right) has not yet been achieved. For instance, if the right to food conflicts with the
right to take part in the democratic process, the former will dominate the latter only in
the case that the right to food has not yet achieved an adequate level of implementation.
As a result, the identification of sufficient levels of implementation becomes an analytical
and empirically task.71

It then becomes intriguing to make a first attempt to outline more explicitly how a pre-
liminary order of human rights implementation would look like. Placed at the lowest level
is the human right to life. Ranking the human right to life at the base level is easily
explained: in order to enjoy (first human survival and then) human dignity and other ‘con-
sequential’ human rights, an individual must be alive. From that follows that the human
right to life shall be the paramount right in the implementation process. Despite enjoying a
specific protection in the human rights regime, the human right to life can be interpreted
to encompass a set of different human rights. Basic requirements for life are indeed

THE INTERNATIONAL JOURNAL OF HUMAN RIGHTS 691



freedom from torture as well as access to food and water. Therefore, these latter rights
must be provided by the state that, failing this, is held responsible.

In addition, it is interesting to note that in the right to life, the provision of certain
socio-economic rights (right to adequate food, water and sanitation) might complement
the civil–political right to life – enshrined in both Article 3 UDHR and Article 6
ICCPR. This finding is particularly relevant for the human rights legal framework since
it seems that civil and political rights can be on the same footing as socio and economic
rights. On the contrary, most of the current human rights scholarship derives a completely
different (implicit) ranking through the doctrine of progressive realisation.72 Thus, our
baseline model can also help to overcome the endless debate on the legal status of socio
and economic rights.

States are not only required to implement immediately the right to life. They also shall
respect negative obligations, which is refraining from unjustifiably interfering, because
negative obligations do not entail any economic costs. However, negative obligations do
not fully coincide with civil and political rights, because the realisation of these latter
rights may also require positive action as well as significant resources.73 As a result, two
important assumptions must be taken into account when it comes to developing this base-
line model for prioritising human rights implementation. First, the negative obligations
must be immediately implemented alongside the human right to life. Secondly, this
would imply that when it comes to develop this model it is only possible to consider econ-
omic scarcity. Meaning that states cannot refuse to implement their obligations on political
grounds.

Subsequently, we believe that the right to safety – comprising a series of rights aimed at
protecting the individual from any injury, be it physical or psychological – comes after. As
the human right to life is instrumental in protecting – for instance – the right to safety, the
right to safety is instrumental in protecting subsequent rights that may be fully enjoyed
only in the case where an individual is free from any physical and psychological harm.
For instance, the right to strike cannot be fully enjoyed if an individual is threatened by
any potential harm. Or, individuals cannot enjoy the right to marry when there are
forced marriages. Once these two sets of rights are identified, the remaining human
rights can be ordered accordingly, abiding by the methodological principle of instrumen-
tality. Besides, when it comes to the higher levels the social context where human rights
have to be implemented play a role. This, however, does not go against a shared prioritisa-
tion of human rights implementation, especially at the lowest levels.

It must be stressed that this is a first attempt to achieve shared and well-defined priori-
ties in human rights implementation within a basic framework. A more fine grained dis-
cussion where empirics play a role is certainly possible and needed in the future. What is
relevant at this stage of research is that our approach has the potential to shed new light on
the prioritisation of human rights implementation. More precisely, what can be learned is
that the methodological principle of instrumentality can contribute to establishing priori-
ties among human rights more firmly. Since limited resources make it hard to realise all
human rights at the same standard for all individuals in the short term, there is a need to
take contingent and temporary decisions as to how to set priorities. A feasible path is to
adopt a methodological principle that would leave the substantive importance of human
rights untouched but still allow for an informed ranking of human rights. The instrumen-
tality principle serves this goal.
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Concluding remarks

This article elaborated on establishing some basic priorities in the implementation of
human rights. To this end, a puzzle had to be put together. We started by inquiring
how the interpretation of the indivisibility principle may affect a possible hierarchy in
the human rights implementation. Subsequently, the first piece of the puzzle was put
together with the scarcity problem. The article continued considering the lack of explicit
priorities and some attempts to prioritise human rights. The Maslow pyramid deserved
particular attention and its underlying methodological principle was scrutinised. Once
we clarified that there might exist different types of hierarchy, it became possible to tenta-
tively propose a new baseline model on the implementation of human rights. This theory
builds on the instrumentality principle and aims at providing an outline of explicated
shared priorities in the implementation process.

The final outcome of this article has not been to advocate a major change in the current
human rights legal framework. Instead, it has been proposed that while human rights
should all be placed on the same footing, their implementation should have a well-
defined and shared order. In so doing, explicated shared priorities allow states to have a
more concrete and attainable implementation plan, serving as both a guidance for the
states and parameters for the human rights supervisory bodies. In this respect, our
research might be specifically applicable in case of developing and transitioning states
who need to work towards the improvement of their human rights record, further devel-
oping an effective implementation plan.
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