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1. ABSTRACT

A review of pre-modern, modern and post-modern societal trends reveals that Canadian
environmental policy is a composite of both the public and private domain perceptions of
nature. These domains refer to either a perception of nature as a source of public benefits,
or as source of private ones. The fact that both of these domains are expressed in policy both
at the level of rhetoric and practice helps to disguise the true policy approach being taken by
Canadian governments. It is submitted that Canadian governments are still using mainstream
approaches to solve environmental problems. The fact that these mainstream environmental
policies are being practised in a society for whom risk has become a norm, further explains
why environmental deterioration persists. Using a case study of the siting of a regional
sanitary landfill in Alberta, several flaws within the practice of developmental decision
making are highlighted, such as: a continuing reliance upon risk assessment as a means of
determining the economic and environmental consequences of a project; and, a requirement
for increased governmental accountability. A discussion of proposed citizen initiatives
suggests that the use of increased participation and legal trusts may be a means to achieve
change. In conclusion, it is submitted that the Canadian government is incapacitated by both
budgetary and constitutional restrictions in order to substantially change policy at the level of
practice and therefore Canada has become caught in an environmental stalemate. Citizens
through their demands for the right to be recognised as major stakeholders and for increased
governmental accountability may be able to affect change in the future.

2. PUBLIC AND PRIVATE DOMAINS IN ENVIRONMENTAL POLICY

In Canada and other advanced industrial countries the Ministry of Environment has become
a primary portfolio sought after by aspiring cabinet ministers due to its high profile status,
complexity and breadth of focus. With increased international recognition of the
environmental crisis, as exemplified by changes in the Earth’s climate and topography ", the
political correctness of national environmental policy is under heightened scrutiny and
countries are pressured to meet international environmental standards. This pressure is
observed through the diffusion of international language into national policies, such as the use
of the term ’sustainable development’ in the Canadian federal government’s 4 Guide to Green
Government, which purports to assist all federal government departments in developing
sustainable development strategies (Canada 1996A).

Environmental policy has been and will continue to be a reflection of societal values as
expounded by ruling political parties. For democratic societies these values are shaped by
social, economic and political goals and historically have been translated into two types of
environmental policy: a public one which dealt with ’the management of resources that
continued wild and were subject to various kinds of hunting’; and, a private one for ’the
management of resources that passed into ownership but required rules to prevent mis-use’
(Tolba and El-Kholy 1992:696). Public and private used in this sense refer to the type of

1 Examples of this are: global warming; acid rain; desertification; deforestation; and, loss of biodiversity.
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interest, or domainz, protected by the policy and which involve competing perceptions of
nature. Although legal definitions state that a public domain refers to all property whose title
is vested in the government and private domain to land which is held by private individuals
(Black 1990:483), it is an environmental interpretation of these interests which is of
importance in the present context.

An environmental interpretation of the public domain refers to the use of the natural
environment in accordance with the belief that it cannot be owned per se, and instead must
be utilised in accordance with principles of egalitarianism and communalism. In this respect,
the natural environment is believed essential to the continuation of the human species, and
therefore, valuable in and of itself. Private domain in contrast, refers to the belief that the
natural environment is a resource to be utilised through individual initiative and is therefore
for individual gain.

Again referring to other definitions of public and private, legal and economic, it is important
to ascertain the degree of their similarity with the environmental definition. In law, private
laws are those which define, regulate, enforce and administer relationships among individuals,
associations and corporations (Black 1990:1196). In contrast to public law, private law deals
with private individuals whereas public law deals with constitutional, administrative, criminal
and international law as these areas of law are concerned with the organization of the state,
the relations between the state and the people who compose it, the responsibilities of public
officers to the state, to each other, and to private persons, and the relation of states to one
another’ (Black 1990:1230). Using these legal definitions for an examination of Canadian
environmental policy is not particularly useful because public and private environmental
interests can be held simultaneously by all social actors. Therefore a legal definition is too
simplistic. '

Economic definitions of private and public refer to the utility of a product or good. In this
sense a public good is one that is supplied by government and has a joint benefit for citizens,
such as subsidised health care and parks, or to services such as the military and development
programmes (Barro 1990:284). The corollary of this is that private goods are for household
use. An economic definition of public and private draws a distinction based upon the origin
of the goods. Environment does not originate from humanity as it is not a product of our
productive efforts.

However, both the legal and economic definitions illustrate a common thread for discussive
purposes and that is that public refers to a collective or group interest whereas private refers
to an individual interest. In Garrett Hardin’s (1968) argument of the ’tragedy of the
commons’ pasture land was made available for use by a community and therefore there was
by definition a public interest in the pasture. This is because the benefit of the land flows
equally to all who choose to use it. It is upon this demarcation that public domain and private
domain are used to define environmental interests. The public environmental interest is
defined as a belief that the community has a collective right to the use and benefit of the
environment, with no distinction being made whether the benefit can be characterised as an

2 Domain as defined in a legal context refers to ’a paramount and individual right of property in land’
(Black 1990:483).




economic public or a private good. Furthermore, a characterisation of environment in this
way restricts the ability of individuals to gain at the expense of the group, regardless if they
are public or private in a legal sense. Similarly, a private domain perception of the
environment sees it as a resource to be obtained and utilised through individual initiative
(again whether private or public legally) and therefore its benefits and enjoyment (whether
private or public economically) would result to the individual who has captured them. A
Crown oil and gas corporation can be used for illustrative purposes. Such a corporation is
a public individual in a legal sense but utilises the natural resources for a private benefit in
an economic sense. However, the fact that the resource is extracted for use solely by this
entity means that it is adhering to a private domain perception of the environment because it
acts so as to capture natural resources for its own gain foremost and the collective interests
of the rest of the community in the resource are ignored. While such a demarcation is subtle
it can prove to be a valuable analytic tool especially when policy is purporting to harmonise
both the public and private domain conceptualisations of the environment.

Another analytic distinction is to question which of three societal trends is thereby implicit
in environmental policy: the pre-modern trend, which emphases the public domain; the
modern trend which emphases the private domain; or, the post-modern trend which is a
combination of both the public and private domains.

By characterising the prevailing domain(s) in current environmental policy the underlying
societal value system can also be determined using an eco-political analysis.

[T]o understand adequately the inner workings of an ecosocial system - how
natural and human systems interact, reinforce, maintain, and transform one
another - it is crucial to explore the political dimension of these relationships
(Guimaraes 1991:11).

The assumption made in such an approach is that there is a connection between the choices
of environmental policy and the societal conditions that inform those choices (Guimaraes
1991:16). Therefore, an examination of the existence of societal trends can illuminate the
biases in current perceptions, uses, and interactions with nature.

Such an examination of environmental policy reveals what it is designed to achieve and what
changes are required to improve its effectiveness. It is proposed that when environmental
policy is informed by the two competing domains it becomes difficult not only to enforce it
but to specify it at all. This problem is further confounded in industrial societies because it
has been posited that they have assumed a new character, that of the Risk Society (Beck
1995). If this is the case then the current challenge for environmental policy formulators is
to create policy that will be successful in a society for whom the acceptance of risk has
become a norm. Policy formulators must therefore design policy for a societal trend which
is historically unprecedented.

Pre-Modern Environmental Policy
Pre-modernity as a time period has been romanticised as an era when human beings lived in
idealic harmony with nature as evidenced by the work of some anthropologists. These so-

called simple communities, such as the Maring in Papua New Guinea, are believed to be
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capable of revealing the ’principles of permanence’ with respect to ecosystem management
for industrialised communities (Clark 1977:372). Reality in fact has demonstrated the
contrary since ’[b]eginning with the development of agriculture 10,000 years ago, all forms
of social organization of production have contributed to the destruction of the environment’
(Foster 1994:34). This can be illustrated with the names of societies believed to have
collapsed due to ecological factors such as: *the Sumerian, Indus Valley, Greek, Phonencian,
Roman, and Mayan civilizations’ (Foster 1994:36).

What is important about pre-modern lifestyles is their perception of the natural world as
something to be shared rather then solely being a source of commodities for individual use
and gain. Aboriginal cultures provide evidence of this through their view of ’the Earth as
home, as a place that is animated and sacred’ (Wilson 1991:69). This type of identification
with the surrounding ecosystem allows for a greater connection with it, since its existence is
essential to the continued existence of the community. Furthermore, although ecosystem harm
still occurs, the degree and the incentive to mitigate it are different. In this way, a communal
perception of nature appears to be implicitly cognisant of ecological principles.

The pre-modern time period can also be characterised by its abundance of diversity, not only
natural but social and cultural as well. It has been described as a world where human
societies mirrored the ’diversity and autonomy of the myriad ecosystems of the world’ (Rich
1994:221). In these societies knowledge, regardless of its source, from animals, plants, fire,
and societal rituals were blended together in culture (Bernal 1954:48). Relationships of
interdependence predominated both with respect to humankind and in relation to nature.
These elements of society, diversity and interdependence, were reflected in policy which
delineated individual property rights as required for the overall welfare of the community.
In this manner the public domain superseded the private. In this way pre-modern
environmental policies were not only designed for the purpose of limiting the destruction of
nature, but also as a means of balancing every one’s interest with respect to it. These policies
further reflected the public interest of their locale, due partly to the lack of physical proximity
and less frequent communication between communities, and proved to be effective in the
sense that they were *adaptive and sustainable’ to local needs (Tolba and El-Kholy 1992:697).

A Canadian example of a pre-modern environmental interest can be made with reference to
the difference in attitudes toward the land as perceived by the First Nations peoples and the
European settlers. While a communal notion was utilised by the former, the latter not only
harvested nature but perceived the First Nations people themselves as expendable. This was
demonstrated by the European introduction of the concept of land ownership which enabled
them to seize land for themselves where previously it had been utilised by several First
Nations communities (Hall and Hanson 1992; Patterson II 1975).

Pre-modernity as a societal trend is not restricted to a particular historical time period as its
influence is currently reflected in approaches to environmental policy. These approaches are
predicated upon the centrality of a communal sharing of nature intertwined with an
appreciation for the inherent value of nature itself. Such an approach necessitates the need
to stop using environmental policies simply to mitigate pollution, by either avoiding
degradation or restoring a pre-established standard for the quality of the Earth’s resources, and
rather to re-organise society itself (Guimaraes 1991 :52). Such a structural change in societal
institutions would be predicated upon a change in the concept of the "good-life" being

4




e



(Foster 1994),

tutionalisation wag the creaz- <n
Insti t permission from anothe g~ _
Withous in the preferreq values,
s tHzerl
citiz

of g System of marginalised
Institutions Is

ble to Movye
T Purpoge o 1nstruct1ng
Meaningg of thejr Socie Iding 1 991 27),
institutions of ove O, law, apg Ucatio ame to Omingte industrialised
AsS Su(-:hs’ ﬁdlﬁgtﬁézntshe Eves O the Citizeng (Gorz [ 19757 1 98
- tle
socie also floweg from MO Hernjty, It is 4 belief thay verythin can p Temedig
Technocr ai},,g h the applicaio, of Technjcy Solution, f,, this sense ;¢ is Manag Talist vje
solved thrfil Creation (Gandy 1993 :23). u Of tec logy Ncreggeq
of SOIPtII‘(; ation, and thjg results jrp Hanges to bogy, € Social sty © Institutiop, of
industriali s wage labour j createcq d eXPande n i99i :3_6 0d wage
ountri€s a arguably undermine tradition,; Iifesl}zles and Institutiop by ’engendenng Dew
fabour ha‘{eelih 00d, consumptioy, Patterng Social vajyeg (Bryceson 198s. Proble,
forces of hvhnocraﬁc ideology is thae technolog IS not pey but 1n00}porate apitalig;
with the t;c roduction anq exchange_ Such that ¢, accepteq technjcg) solutj ely the
relatiOEZsopgssible (Gorz [19 7511983 19).
o
only ics through its yse of cConomjc Squiliby Which determineg the price Where 4 give
Eec OnOmlGj1 demand wij] be at rest \Ussett 1966:5) also.had Uence oderp
supply an tal policy through it appﬁca‘non by vel pmentalzsts. ! Iopment §to ocey
enVironmeniaﬁsaﬁ on since an increase in product1V1ty, through Tisin Come d, Was
“h indlfstr conomic grow (Martin 3 91:28). The brobje C.OHYGHtIO Omijcg
Zglresult n e ed an infinjge supply of reso rce 3 ‘[t]he rc.ssourse. base jg Vieweq ssentially
is that it aSsu?; technica] Progress and [thej Infinjte subsiimtsbilz N8 resourceg (van de
limiﬂess;él.lle 6) as contrasteq with the belier of Cologist In the f eness of g, Earp?
aar 1996:
rIésOUICeS' ) .
elements of modermt}./ acted jp Concert ¢, Produce , form Tonment,;
These f(')ulri sm and it wag upon this 1deology that moderp enwronmental bolic d Veloped
nd implementod
n ial effect of the modern Societa] trend was the S€paratiop of h ty Iiom hatyre,
The initial -eduah‘sm 1eigns humanity becqrn S 2 controjjey o f lature, ture they j Percejyeq
Vhen ind1v1 anagement in orqey to fa0111tate the reinoval and ut111_sat10n of its b ty, or
s requliﬂzsgoir?rces"- Evidence of this can found the re. Of “natype: as ’the
' atural r ’
:Evironment ’ ‘
Nature, when she {sic} becomes

€ object of boliticg

. ent’. Itig misleading to use the Conceptg Interch
’enwronn:he Tecognition of ’ellVironment’ as g articy] c DStructiop of
impede’S pecific to our epoch, Contraiy to itg Connotatjone Wi
*nature’ S'Ig)dise d into accepting, there hggq ely been 5 Dt that Tepresenteq
being Soct a form more abstract, passive, and id of qualitijeg than
nafufe n ent’...it makeg Nature appeg,. Passjye, lifelegg merely vy,
’e?;;fgxl (Sachs 199:34)
ac

CXperts €ach yp
also seryeq the furthe
EIrposes apnq [




Managerialism is an approach which does not advocate change in the present values or
patterns of production and consumption (Dobson 1990:13) but instead treats the natural
environment as something which exists separate and apart from humanity. This is not true
however as “humans and nature construct one another’ (Wilson 1991:13).

Strictly speaking, there no longer exists a physical environment somewhere
"out there" that is influencing and being influenced by human beings. The
environment is now defined, manipulated, and in many ways created by human
beings (Guimaraes 1991:23).

The construction of nature by modern societies resulted in a decrease in the public domain
and an increase in the private. The ideology of environmentalism was therefore itself
designed to legitimate these structured societal changes.

Environmentalism flowed naturally out of the capitalist approach to development and
economic growth and was “a quest for a viable future, pursued through the implementation
of culturally defined responsibilities’ (Milton 1993:2). The modern society sought to create
this viable future through the manipulation of cultural institutions, and therefore actively
promoted, either implicitly or explicitly, policies which privileged some cultural perspectives
over others (Milton 1993:6). It is for this reason that modern environmental policies fail.
They have an inward gaze, toward humanity, rather than an outward gaze toward the Earth
as a whole. By the 1970’s most environmental policies were ’sectoral, reactive and
uneven...[sJometimes the rights of one sector to damage the environment in pursuit of personal
gain had pre-eminence over the general interest of the community to be provided with clean
air, safe water supplies and a productive environment’ (Tolba and El-Kholy 1992:701). The
few public policies left were for the *offshore fisheries, marine animals and the minerals of
the international deep sea bed’ (Tolba and El-Kholy 1992:699-700). '

The modern societal trend separated humanity from nature and in nature’s place a constructed
environment appeared. Environment became something to be described and explained and
was no longer something to be enjoyed through experience. One author has stated that people
used to be able to admire a view for itself but now views tend to be monopolised by signs,
coin-operated binoculars, and brochures about the local fauna, geology or land use history
(Wilson 1991:53). Canadian parks abound with this type of environmental construction.

Both the pre-modern and modern societal trends involve a predominance of either the private
or the public domain in their environmental policy. In contrast, post-modern environmental
policy is a combination of them. This approach however has also met with difficulties most
notably because the society for whom this composite policy has been implemented is not a
union of the pre-modern and modern societal trends but a new trend altogether.

Post-Modern Environmental Policy

Post-modernity as a time period is generally stated as having begun in the 1970’s due to a
perceived change in the socio-economic, political and cultural characteristics of industrialised
nation-states at that time (Gandy 1993:21).

The phenomenon of postmodernism has been associated in particular with the
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demise of orthodox Marxist political economy and ’grand theory’; changing
cultural styles in architecture and art; a disaffection with the modernist
Enlightenment project; and the emergence of *flexible accumulation’ and post-
Fordism in response to the economic crisis of the 1970s in the core OECD
countries (Gandy 1993:22).

Furthermore, the growing recognition of the existence of an international environmental crisis
suggested the requirement for a new approach to environmental policy.

Post-modern environmental policies recognise a need to stop environmental degradation before
it occurs through a combined process of anticipation and prevention of damage (Tolba and
El-Kholy 1992:703). The main features of such an approach are: sectoral policies which take
into consideration environmental impacts and constraints; cross-sectoral policies; economic
regulatory instruments; greater efficiency and conservation in resource use; recognition of
international environmental problems; greater public information and participation; and, better
environmental science and monitoring (Tolba and El-Kholy 1992:704-5). They also reflect
the neoliberal role of government as ineffective regulators and have instead turned to more
market-based policy approaches in an effort to maintain environmental management goals
(Gandy 1993:22). The belief in the ability of the market to act as a regulator is promoted by
industry itself and achieved through: the negation of the current environmental crisis; the
unfailing belief in the benefits of technology; and, the assertion that it is up to consumers to
resolve environmental degradation though their consumptive choices (Guimaraes 1991:49).
This attitude, coupled with governments’ desire to balance the competing interests of industry
and citizenry result in a greater policy attention being granted to industrial interests. This
primarily occurs because governments’ require information and co-operation from industry
in order to meet their environmental policy goals (Verbruggen 1991:144-6). Therefore,
market regulation as adopted in an effort to alleviate environmental damage, is unlikely to
prove any more effective then the previous command-and-control form of regulation done by
government itself.

Post-modern environmental policy was also shaped by the concept of Sustainable
Development. The adoption of this term in the Brundtland Report in 1987 led to the
international recognition of the need for a concept of development which could be balanced
with the requirement for environmental protection. A development that *meets the needs of
the present without compromising the ability of future generations to meet their own needs’
was therefore proposed (Brundtland Report 1987:43). Seven objectives flow from the concept
of sustainable development: reviving growth; changing the quality of growth; meeting
essential needs for jobs, food, water and sanitation; ensuring a sustainable level of population;
conserving and enhancing the resource base; reorienting technology and managing risk; and,
merging environment and economics in decision making (Adams 1992:60). Such an approach
while being acknowledged by some as an improvement over previous international discussions
of economics and politics was still viewed as having failed to go far enough in altering
development thinking (Adams 1992:64-65). Furthermore, sustainable development has also
been criticised as being a continuation of the modernity thesis:

For ideas to retain their power, they must be legitimated.  Sustainable
development is one such idea, which seeks to legitimate its own propositions

by recourse to what are assumed to be universal values. By incorporating the
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concept of ’sustainability’ within the account of >development’, the discourse
surrounding the environment is often used to strengthen, rather than weaken,
the basic supposition of progress. Development is read as synonymous with
progress, and made more palatable because it is linked with ’natural’ limits,
expressed in the concept of sustainability. The essential discourse surrounding
nature, and what are assumed to be natural laws, is viewed not as part of a
broader socially constructed view of ’progress’, but as part of an essentially
non-human logic, located in biological systems (Redclift 1993:7).

Sustainable development also highlights the paradox of thinking in a post-modern society.
It suggests that there can be a communal cognisance of equity for both the current generation,
and the ones to follow, and yet industrialised societies continue to legitimate the pursuit of
individualistic goals. This dichotomy can be found in policy where the environment is
purported to be a public responsibility because each person has a role to play in providing a
greener world. The contradiction is that ’[pleople are expected to act like egalitarians in a
social system which is designed to produce only entrepreneurs and fatalists’ (Milton 1991 :16).

Furthermore, the fragmentation of the current environmental policy system makes the ability
to protect the public domains impossible. Pollution of public areas results from the system
of productivity utilised on privately-held properties. The public domain cannot therefore be
protected without a curtailment of freedoms in the private one. Given that private property
is sacrosanct in capitalist ideology, the circumscription of freedom with respect to the private
domain is unlikely to occur.

Since development through industrialisation is still viewed as essential and is still measured
economically with reference to Gross Domestic Product, a greener economics has been
designed. However, these attempts at incorporating environmental values into economics have
failed since it is impossible to attach monetary values to nature as a source of natural capital.
The perceived ability to do so results in the continued social construction of the environment
(Redclift 1993:15).

The challenge is to develop an effective environmental policy in which environmental
conditions are not appended to current models as an ’add on’ (Redclift 1993:18). One
suggestion for remedying this has come in the idea of a harmonisation of the three current
post-modern formulations of environmental policy. These three approaches are: structural
economic change and grassroots mobilisation; international diplomacy and regime building;
and, behavioural and cultural change (Sunderlin 1995:213). A stated benefit of such a
synthesis would be *a more dynamic, sophisticated, and effective search for solutions to global
environmental problems’ (Sunderlin 1995:220). A problem with this approach however, is
that the status quo would be reinforced if a stalemate between the competing interests were
to occur, and as such it would not be dynamic at all. A stalemate of this kind would result
in a continuation of mainstream policies and the continuation of environmental problems and
environmental construction. A true post-modern world would likely begin to resemble a

landscape of co-ordinated theme parks and zoos where the unpleasantness of nature could be
controlled.

What is required is an environmental policy designed for the current characteristics of
industrial societies. Such an approach necessitates the need to discern these characteristics
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first, and from them design an appropriate and effective environmental policy.
Environmental Policy for a Risk Society

The work of Ulrich Beck (1992, 1995) characterises present industrial societies and provides
a means of highlighting the ineptitude of current environmental policies. Beck sates that
current industrial society is in a second form of modernity called Risk Society. This form of
society is intertwined with the concept of reflexive modernity which is premised upon the idea
that a reflexive learning process can be effectively utilised to solve its problems. This can
be differentiated from post-modern and modern approaches as it ’tries to accommodate the
essential tension between human indeterminacy...and the inevitable tendency to objectify and
naturalize our institutional and cultural productions’ (Lash and Wynne 1992:6). Beck writes,

[iln advanced modernity the social production of wealth is systematically
accompanied by the social production of risks. Accordingly, the problems and
conflicts relating to the distribution in a society of scarcity overlap with the
problems and conflicts that arise from the production, definition and
distribution of techno-scientifically produced risks... We are therefore concerned
no longer exclusively with making nature useful, or with releasing mankind
from traditional constraints, but also essentially with problems resulting from
‘techno-economic development itself. Modernization is becoming reflexive; it
is becoming its own theme. Questions of the development and employment
of technologies (in the realms of nature, society and the personality) are being
eclipsed by questions of the political and economic ’management’ of the risks
of actually or potentially utilizing technologies - discovering, administering,
acknowledging, avoiding or concealing such hazards with respect to socially
defined horizons of relevance (Beck 1992:19-20). (empbhasis original)

In such a society the goal of environmental policy becomes one of risk allocation. This is
exemplified by the increase in monitoring and testing of the environment, and of the
deficiencies inherent in this practice.

Technicians study the contribution of farm runoff to nutrient overloads in
streams and lakes, pesticide residue on foodstuffs, the concentration of heavy
metals in sewage sludge, the effects of acid deposition on forests, and the
effects of introduced parasites on pest populations. Treatment facilities tend
to lag behind detection technologies.... Detection technologies in turn lag behind
the introduction of new chemicals, many of them untested, or tested under
dubious conditions (Wilson 1991:75).

If we allow environmental problems to only be discussed in terms of science, rather then
factoring in the social, cultural and political implications *we run the risk of atrophying into
a discussion of nature without people, without asking about matters of social and cultural
significance’ (Beck 1992:24) (emphasis original). An example used by Beck is the use of
"average’ exposure to a given risk. When we begin to think only about the average exposure
to a contaminant we lose sight not only that an average in itself is not a genuinely useful
piece of information, but also of which group of people we are discussing, i.e. it might be
average for a country but existing in high concentrations in only one region of that country.
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Beck writes that environmental problems,

are generally viewed as matters of nature and technology, or of economics and
medicine. What is astonishing about that is that the industrial pollution of the
environment and the destruction of nature, with their multifarious effects on
the health and social life of people, which only arise in highly developed
societies, are characterized by a loss of social thinking (Beck 1992:25).
(emphasis original)

The characteristics of the risk society are: that the hazards cannot be delineated spatially,
temporally or socially; that the current means of handling risk such as attribution and liability
are ineffective; that technology can only limit hazards, but not remove them; and, that there
is a total lack of provision for the occurrence of a catastrophe (Beck 1995:1). This highlights
the reality upon which current environmental policies are framed. They take as their baseline
the belief that science will be able to predict the probability of a given situation occurring.
The assumption behind this is one of a linear perspective of cause and effect. However the
contrary is true as nature is dynamic and as such responds in a non-linear manner. It is not
possible to predict the outcome of every interaction, as some variables may, or may not, have
* the predicted effect. Therefore, environmental policy is being developed without an ability
t0 ascertain its effectiveness. It is predicated on the amount of risk that is acceptable in a
given situation (Wells 1996:186-8). Risks therefore, are a concern not only in and of
themselves but also due to what is immersed within their design.

Manifold policies, cultural assumptions, mechanisms and rules are built into
them: maximum pollution levels, rules of attribution, principles of
compensation, acceptance, etc. To ignore this fact is to lose one’s way in the
labyrinth of provable unprovability that science and law have become, in their
ghistoricism and incorrigible abstraction (Beck 1995:7).

The relevance of risk society to our current environmental crisis is demonstrated by the
contradictory information given by institutions about nature. In Canada on the shores of Lake
Ontario fishermen are warned about the size, type, and amount of fish they should eat, to the
extent that they are also provided with information about the removal of cancerous tumours
from these same fish, and yet the public are also informed that the lake water is safe for
drinking (Wilson 1991:76).

An environmental policy that is based upon the recognition of the inherent dynamism of the
environment is required. Such an approach recognises that influences upon a dynamic system
are infinite and that it is impossible to acquire enough information in order to predict the
results of the interactions between humanity and nature (Wells 1996:187). Such an approach
requires a recognition of the interconnectedness and complexity of the ecosystem and the
numerous external and internal factors that influence it; that risk cannot be evaluated in terms
of acceptable boundaries since the crossing of a boundary does not produce ’incremental and
predictable results’ but *nonincremental and unpredictable” ones; and, a requirement for being
honest about what is known and unknown about the environment (Wells 1996:188). This then
leads to the assertion that ’justice is the appropriate starting point of an ethic for a global
ecosystem’ (Wells 1996:195).
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The categorical imperative of preserving the ecological basis of life is an
essential part of any moral system. The key ethical requirement that should
guide human actions relative to that categorical imperative is this: Conduct
oneself in such a way that the quality of the environment in the future is no
less than is expected for oneself in the present (Wells 1996:198).

This approach requires that the future prospects of the least-favoured individuals are
maximised over the generations to come (Wells 1996:197). This is the point where this
approach can be distinguished from sustainable development as the latter, as a mainstream
concept, is aimed at preserving the stafus quo of the more powerful countries at the
disadvantage of the less powerful ones. True equitable measures aimed at stopping
environmental destruction must upset the status guo in order to achieve justice for all.

Another proposed solution to the environmental crisis can be found in the work of Arran Gare
(1995). Gare states that there is a need to move beyond post-modernity toward the generation
of a new grand narrative which can replace that of modernity.

Quite apart from the need to relate individuals to the dynamics of the world
economy, a new grand narrative is required to comprehend and reveal the
inadequacies of the grand narratives which have dominated societies in the
past, and which are still operative in the present (Gare 1995:140).

Nationalism becomes the cornerstone of the new narrative, as individuals are able to identify
themselves in relation to their world on several levels.

Nationalism can then be redefined as the commitment by a regional
community, through the stories by which it defines itself, to justice within the
region, where justice is understood as the appropriate recognition and
acknowledgement of all beings - individuals, communities, animals and eco-
systems, in thought and action. It is the commitment to preserving and
developing the potentialities of all beings - natural, cultural, social and
individual - for survival, for a full life and for contributing to society, to
humanity, to local and world culture and to life itself. Above all, as the
ultimate condition of all potentialities, nationalism must involve a commitment
to preserving and conserving the local environment, its fertility, the genetic
diversity of its fauna and flora, the integrity of the eco-systems which maintain
these and its mineral reserves; and to preserving and developing built-up
environments which provide the conditions for the maintenance and
development of local culture, society and its individual members (Gare
1995:153).

The new grand narrative is the *global struggle for an environmentally sustainable civilization’
(Gare 1995:160). In order to achieve this every level of every society must act in accordance
with their own specific situations and from their combined actions an abatement of the
environmental crisis would result. This inward looking by each group would not however
preclude them from also looking outward, as further action must also be taken, through the
power of nationalism, to remove the power of financial institutions and transnational
corporations. This type of action, among others, would undermine the current hegemony
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among the power holders and would redefine economics itself by placing the household at the
centre (Gare 1995:162). What is required is an image of the future, not based upon the
*triumph of any particular movement, class or nation, but as the triumph of life’ (Gare
1995:163). These sentiments accord with those of Bruce Rich who stated that ’different
futures must not only be imagined, but liberated and allowed to happen’ (Rich 1994:240).

To remedy the tensions found in current environmental policy by the dualism of the public
and private domains an overall choice must be made to either pursue a global justice which
extinguishes the requirement of risk analysis and mitigation as a role of environmental policy,
or to accept the future for what it brings on its present trajectory. It is the first of these
choices that optimistically must be chosen for to accept the latter is to be wilfully blind to the
world’s inequities.

A form of global justice can be found in the legal concept of Jus Humanitatis which takes the
globe itself as the centre of its discourse.

[JJus Humanitatis eXpresses the aspiration to a form of governance of natural
or cultural resources which, given their extreme importance for the
sustainability and quality of life on earth, must be considered as globally
owned and managed in the interest of humankind as a whole, both present and
future (De Sousa Santos 1995:365).

The origins of this doctrine can be found in the international law doctrine of the common
heritage of humankind which states that not only should particular areas of the Earth be
protected from mishandling but that all humanity should have a voice with respect to them
(De Sousa Santos 1995:366). The common heritage of humankind doctrine has been
expanded to provide recognition for *other spaces and resources, natural and cultural, quite
often under national jurisdiction and even objects of private property’ and it is from this that
a transformation of the doctrine into the broader doctrine of jus humanitatis OCCurs.

Against capitalist expansionism, it proposes the idea of sustainable
development; against private property and national appropriation, the idea of
shared resource management, rational use and transmission to future
generations; against nation-state sovereignty, the idea of trust, management by
the international community or under its control on behalf of humankind as a
whole; against the hubris of the pursuit of power that so often leads to war, the
idea of peaceful use; against the political economy of the modern world
system, the idea of equitable redistribution of the world’s wealth, including
resources still untapped. In sum the principle of the common heritage of
humankind points forward to jus humanitatis, a law of and for humanity as a
whole, the law of a decent human condition in a nondualistic, but rather
mutualistic, interaction with nature (De Sousa Santos 1995:371-2). (emphasis
original)

The achievement of a mutualistic interaction with nature can only be reconciled by the
resolution of the public and private domain dualism of environmental policy and this in turn
must be remedied by acknowledging the exclusionary capacities of these two positions. Each
seeks to oust the other. Reality shows that capitalism and its ethics are not going to be altered

13



The concept of legal microstates has been advanced with respect to the transnationalisation
of nation-state regulation (De Sousa Santos 1995). In this context the disintegration of
national legal fields is caused by international relations. This is observed through the loss of

bl

coherence of the state as a *unified agent of social regulation’ with the state then becoming

2

Furthermore, the interests of the private domain are allowed to flourish as long as the
concerns of the locality are respected and adhered to. Risk for the microstate can be
delineated since the local ecosystem interacts with its inhabitants and their knowledge of it,
and ability to control it, are superior to the ability of those located at a distance from the risk

a form of risk management, it is anticipated that with such a policy approach, socially
produced risks would gradually be overcome and such a role would no longer be required.

With reference to Wells and Gare, not only is such a micro-state approach the adoption of a
nationalistic approach to nature but it also achieves justice for the less advantaged as they are
those at risk from the continued domination of the private domain in environmental policy.
To this end, environmental policy must be designed to reflect two things: first, the

Conclusions

The societal trends of pre-modernity, modernity and post-modernity have all influenced the
type of environmental policy designed and implemented in the industrialised nation-states.
These societal trends have all resulted in the formulation of environmental policy which
expresses a tension between the public and private domains. The current requirement for a
new policy approach, capable of dealing with the issue of risk as a predominating influence
in these societies, must be addressed. Such an environmental policy must be designed so as
to create a harmonious relationship between the competing domains. The creation of
microstates, each able to design and implement environmental policy for local concerns, may
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private interest to supersede the public would result in unnecessary harm to the natural
environment.

In order to assess how this theory fits with the actual design and practice of environmental
policy in an industrialised country, an examination of Canadian environmental policy will now
be made.

3. CANADIAN ENVIRONMENTAL POLICY

Canada has an international reputation of being ’an established and valuable player in the
diplomacy of the environment’ (Hall and Hanson 1992:305). However, it is the practice of
Canadian environmental policy domestically which is of importance to Canadians especially
when environmental destruction does not appear to be lessening and collusion between
industry and government remains apparent. This is evidenced by the political influence
exerted by both pulp and paper, and mining companies in the country: where one company
is allegedly able to set its own environmental standards; and, another threatens to withdraw
funding from its activities if federal environmental assessments result in a delay of their
proposed projects (Ross 1996).

A growing disenchantment with current environmental policies is demonstrated by the work
of people like Mr. Daniel Green, a Canadian environmental activist, who has for many years
mailed contaminated fish from the polluted St. Lawrence river to members of Parliament on
April 1st, a day called April Fools or "poisson d’avril" in Canada (Brocklehurst 1996). The
contamination of the St. Lawrence has also been graphically captured in the work of another
environmentalist, Pierre Béland, titled the Book of the Dead, in which 194 entries of beluga
whale deaths have been recorded since the fall of 1982 (Béland 1996). The author states that
stillborn beluga calves are found to have toxic chemicals in their bodies which could only
have been transmitted across their mother’s placenta and therefore, these chemicals *are passed
on to the next generation like a family heirloom’ (Béland 1996).

These examples highlight not only the political reality of environmental policy choices in
Canada but also the physical reality of those choices. What becomes apparent is that Canada
can be perceived as either being divided into constituent parts based upon an ecozone
approach or upon political jurisdictions. What is important is how these two approaches
interact as their harmony is a prerequisite for Canadian sustainable development.

When you utilise an ecozone approach your first observation relates to the sheer magnitude
of the country. Canada is the world’s second largest country with an area of 9,970,610 square
kilometres representing 7% of the global land mass (Environment Canada 1996A). The
country is surrounded by three oceans, the Atlantic, Pacific and Arctic, and has a diverse
landscape of *temperate forests and Arctic barrens, extensive river systems and coastlines, vast
plains and imposing mountain ranges, farmscapes and wilderness, wetlands and deserts,
immense lakes and prairie potholes’ (Environment Canada 1996A).

An ecozone approach was designed in the 1980s by professionals from government and non-
governmental organisations, universities and industry (Environment Canada 1996A). The
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traits used to identify each ecozone were predominately natural such as landforms, soils, water
features, vegetation and climate, but human activities were also taken into consideration where
they were extensive (Environment Canada 1996A). The end result was the identification of
20 ecozones in Canada, 15 of them territorial and 5 marine (Environment Canada 1996A).
The largest identified ecozone is the Boreal Shield or Boreal Forest which stretches across six
provinces (Environment Canada 1996A) and occupies more than a third of the size of the
country (Lanken 1996).

It is the forest of spruce and fir and pine and tamarack, of white birch and
shimmering aspen groves, of sphagnum bogs and countless lakes, of quiet
streams and thundering falls. It is the ancient home of northern birds and fur-
bearing mammals...It is also the largest biome or ecological community in
Canada, shaped over the ages by ice and water, locked half the year in a frozen
grip, nurtured in short but clement summers, ravaged regularly by fire but
rebounding with renewed vigour...Its riches have long been exploited, lightly
in former times by aboriginals who found it supplied all their needs, more
heavily in fur trade days, and most heavily now by pulp mills and lumber
firms. The boreal forest is a warehouse of trees for an industry that employs
thousands of Canadians and makes Canada the world’s largest exporter of
wood products (Lanken 1996:26-7).

It is the large size of the ecozones, most being greater than 200,000 square kilometres, which
hampers its co-ordination with the political divisions of the country and therefore results in
their management by multiple governments and environmental policies.

When a political jurisdictional approach is used to divide the country the appearance of the
map changes significantly. Canada’s governmental system is a constitutional monarchy with
a federal system of democracy. Canada is divided between thirteen governments, one federal
and twelve provincial and territorial legislatures of: Newfoundland and Labrador; Nova Scotia;
Prince Edward Island; New Brunswick; Quebec; Ontario; Manitoba; Saskatchewan; Alberta;
British Columbia; the Northwest Territory and the Yukon Territory.

The Canadian Constitution was established by the Constitution Act, 1867. This Act served
to divide the numerous legislative powers of the country between the federal, provincial and
territorial governments. Generally, each government has sovereignty over any subject of
legislative power granted to it by the Act. All heads of federal power are found in s.91 and
all heads of provincial or territorial power are found in 5.92. This system works well for all
of the specified powers and for those not specified the presence of a statement in the preface
to 5.91 states that the federal government may also legislate

to make Laws for the Peace, Order and good Government of Canada, in
relation to all Matters not coming within the Classes of Subjects by this Act
assigned exclusively to the Legislatures of the Provinces (Constitution Act,
1867).

This is important because the environment as a legislative power was not mentioned in the
Act and as such its sole jurisdiction was not granted to either the federal, provincial or

territorial levels of government. The result of this is that all governments are able to enact
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legislation dealing with the environment where it is ancillary to a head of legislative power
which they already hold. To have granted the federal government the ability to legislate
exclusively with respect to the environment, as per the preface to s.91, would have greatly
diminished provincial and territorial sovereignty and therefore the intention of a federalist
constitution. Consequently, environmental policy is formulated under numerous legislative
headings such as: 5.91(12) sea coast and inland fisheries and s.92(13) property and civil rights
in a province.

From this it becomes apparent that if the ecozone and political jurisdictional maps are overlain
a fragmented approach to ecozone management 0CCULS due to the fact that their boundaries
are dissimilar. Before continuing with a discussion of the exact nature of current
environmental policy it is first necessary to contextualise environmental policy formation with
reference to the political economy of the country.

Canadian Political Economy

The features which characterise the Canadian approach to public policy have succinctly been
stated as: '

Canada’s historical origins in relation to the United States and the United
Kingdom; French-English relations and Canada’s evolving ethnic composition;
the role of geographical and spatial/physical realities; the uneasy co-existence
of capitalism, economic classes, and recently challenged traditions of statism;
Canada’s dependence on foreign trade and the extensive foreign ownership of
major sectors of the economy (Doern and Phidd 1992:19).

Of particular concern to environmental policy are: Canada’s reliance upon natural resources
for trade; its trading relationship with the United States; the decentralisation of the federal
government; and, the regional disparities found within the country.

In 1995 the population of the country was 29.7 million people, 80% of whom resided in the
urban areas (Environment Canada 1996A), and over 30 % in just three Canadian cities:
Toronto, Montreal and Vancouver. Canadians enjoy a high standard of living with a long life
expectancy, a well educated labour force and a stable social system (Brooks 1993:49).

Although Canada has a mass-consumption urban society, like other advanced industrialised
nations, its reliance upon a high export of natural resources differentiates it from them. The
development of Canada’s commercial and financial institutions and transportation companies

were all based upon Canada’s reliance upon natural resources as a primary export of trade
(Brooks 1993:51). .

The development of industry in the country was hampered by the protectionist import
substitution industrialisation policies pursued by previous Canadian governments. The adverse
effects these policies had included: a growing regionalism among the provinces on the basis
of economic development; international industrial inefficiency; increased reliance on foreign
technology; and, increased foreign direct investment by the United States; (Brooks 1993 :52-4).
The lack of controls over foreign direct investment and technology served to dominate
Canadian industry and resulted in the positioning of Canada in an economically dependent
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oversimplifies the complexity and confusion of the Canadian reality. However, these
generalised classifications do provide a useful means of categorising Canadian environmental
policies and of highlighting some of their main characteristics.

The first type of policy is classified as "symbolic regulation" and was usually generated
following an environmental catastrophe or scientific report regarding societal practices. The
problem to be addressed was defined as arising due to either a market failure or a
technological failure. So the approach was an adoption of: the "polluter pays principle"; an
attempt to internalise costs; or, a need to find the best practicable technology (Emond 1991).
The problem with these approaches is that they do not remedy the root cause of the problem
which is a need to reorient society’s focus toward inputs and productive processes, and as
such their failure is due to: the process having a reactive rather than an anticipatory basis; that
it lacks legitimacy since there is no public involvement; that it allows industry to blame
government for a lack of stricter standards, when those in position fail to work; that success
becomes synonymous with market alterations and technical fixes; and, that knowledge can
only increase with increased regulation (Emond 1991:753).

There is still a belief that these types of policies, especially those which focus upon market
incentives, are necessary in order to achieve sustainable development (Rankin 1991).
Examples of these policies are: administrative penalties; emission and effluent charges;
enlightened government procurement policies; and, the Environmental Choice product
labelling programme used by the federal government (Rankin 1991). One reason given for
a fixation with this type of policy approach is that when governments are engaged in a
process of economic recovery their first priority becomes the promotion of business and
industry (Hughes 1990:52). Limited financial resources mean that governments require the
co-operation of industry and thus the avoidance of coercive measures of environmental
protection (Hughes 1990:52).

“Preventative regulation" is designed to solve the problem of the growing number of
*exquisite’ toxins which are appearing in the environment and are both difficult to identify
and to remove (Emond 1991:753). These regulations are also in response to a growing civil
society unease with government and industrial decision-making (Emond 1991). The result is
a process that focuses upon: increased regulation with new types of liability, such as for
corporate directors; in new environmental legislation aimed at the assessment of projects; at
focusing upon clean-up and remidiation; and, upon environmental audits. This type of
regulation is also flawed due to: its reliance upon the costly form of adjudicative dispute
resolution; its inherent bias toward the staus quo; and, the fact that it undermines any basis
for co-operation between government and industry (Emond 1991:758-9).

A critique of environmental assessment techniques highlights its implicit assumption of the
adequacy of conducting such an assessment only once, before a project begins, and that this
would serve to determine all of the environmental impacts. The problem with this is that
environmental assessments are not objective and value-free but rather "a creative, culturally-
based mix of science and art’ (Jacobs et al. 1993:6). In reality there can be no beginning or
ending to an identification of environmental impacts, not the least because human behaviour
can change with development (Jacobs et al. 1993). Instead a system of continuous monitoring
is required such that a revision of goals can be made. It has been suggested that the
environmental assessment process should be replaced with a Strategic Environmental
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Assessment which takes into account sustainability principles (Jacobs et al. 1993:7). Such an
approach would: review all potential effects associated with development from the policy to
project levels; consider the need and alternatives of the development; facilitate the
identification and management of cumulative effects; and, catalyse a reorientation of
environmental assessment toward sustainability (Jacobs et al. 1993:7).

A last form of policy approach is "cooperative problem solving". The premise behind this
policy is that all of society must be involved in order to solve the problem of environmental
degradation. Such an approach is ’based on principles that emphasize interdependence,
connectedness, respect, obligation, and cooperative approaches to problem-solving’ (Emond
1991:759). This type of approach is becoming more common due to the realisation that
environmental problems need to be solved and that delays are costly, and also because of a
converging value system (Emond 1991:760). The problems with this approach are: that it
doesn’t push for changes in current societal and political institutions, and that compromise
among stakeholders is not always possible. The promise in this type of policy however is that
when placed alongside the other two forms, of symbolic and preventative regulation, it offers
an interesting alternative. '

This last type of policy has been adopted by government when they interact with other
stakeholders, such as during the NRT movement, and also when they negotiate with other
governments with respect to a particular environmental issue. This latter type of interaction
has been compared with the soft law that is generated in international negotiations. The soft
law process consists of an advancement from general principles, to the adoption of legally
binding rules, and then to formal intergovernmental agreements (Kennett 1993:647). The
Canadian challenge is how to: co-ordinate all of the environmental assessment regimes found
in the country; deal with the issue of sovereignty; negotiate all of the technical details a
harmonisation of policy would involve; and, choose which regime would take precedence in
the case of a conflict of jurisdiction (Kennett 1993:659). :

An example of this type of intergovernmental agreement is the Canada-Alberta Agreement
Jor Environmental Assessment Cooperation (Canada-Alberta 1993). This agreement expressly
deals with Alberta projects in which the federal government has an interest and the necessity
of ’avoiding unnecessary duplication, delays and confusion that could arise from separate
environmental assessments’ of such projects (Canada-Alberta 1993). The agreement than
deals specifically with the creation of a co-operative environmental assessment but adds that
the agreement does not preclude an individual assessment by either party in the event that co-
operation can not be reached and as such serves to protect each government’s sovereignty
(Canada-Alberta 1993).

However, a concern with this type of policy is that intergovernmental negotiations are really
a form of *executive federalism’ where the executive arms of each government negotiate with
respect to governmental matters and therefore acts to erode democracy (Brooks 1993:85;
Walters 1991:431). While constitutional ambiguity with respect to environmental issues
encourages co-operative federalism, this type of policy approach can be ’associated with
backroom collusion, not open democracy’ (Walters 1991:432).

It would appear that the future of sustainable development in Canada will be challenged by
the constitutionally determined political jurisdictions of government, as the ability to

22




implement sustainable development principles,

demands a re-evaluation of the principles underlying the Constitution. If
interjurisdictional cooperation is necessary - and no doubt it is - the resiliency
of the ideals of federalism and democracy within which this cooperation occurs
is contingent upon a clear definition of the constitutional responsibilities of

federal and provincial governments over natural resources and the environment
(Walters 1991:422).

Of all of the tenets of sustainable development the three which have the most important
constitutional implications are: the institutional requirement for those responsible for the
management of natural resources to also be responsible for related environmental issues; the
democratic requirement for political accountability such that the areas of political jurisdiction
match the areas of impact; and, that an ecosystem approach be adopted for environmental
management (Walters 1991:441).

The Canadian reality therefore becomes trapped between the requirement of choosing to either
centralise the environmental legislative authority with the federal government, or to
decentralise it with the provinces and territories. Centralisation is not an option since natural
resource management is primarily a head of provincial and territorial legislative power, but
to take a decentralised approach is to ignore the sustainable development requirement of an
ecosystem approach. Decentralisation also ignores the impact of developmental externalities
since decentralisation can not control externalities which effect neighbouring political
jurisdictions (Walters 1991:441). If instead the power granted to the federal government
within the preface to s.91 is utilised, more commonly referred to as the "Peace Order and
Good Government" (POGG) power, than anything that would attract a national dimension
would fall within federal authority. The problem then becomes how to determine when an
externality crosses the threshold of provincial concern in such a manner that the POGG power
is attracted. A decision by the Supreme Court of Canada in Crown Zellerbach has held that
there is a judicial recognition of the unity of environmental issues, but that governments must
act according to their Constitutional authority such that externalities must be patently obvious
in order to attract the POGG power (Walters 1991:443-4). The determination of whether the
threshold test of provincial capability, with respect to externalities, is low or high is yet to be
made.

Another proposed solution with respect to the interjurisdictional problems of environmental
issues is the development of a new process rather then the continuing alteration and
amendment of the status quo (Hughes 1990). The new process would consist of two levels,
the first involving a comprehensive policy review and the second, the development of an
appropriate method. Each stage of the process would have to address: the interjurisdictional
conflict; economic and scientific information; and, public participation (Hughes 1990:64).
Although it is noted that this type of process would involve considerable time and money,

*[tThe importance of trying to resolve these issues before policies are finalised,
before decisions are made, and certainly before implementing steps are taken
(for example, enacting legislation), cannot be underestimated...The overriding
concern is that government should experiment to discover the better models
now, while there is time to do so, rather than waiting for a crisis of change to
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occur (Hughes 1990:64-6).

The solution therefore is one of needing the levels of government in Canada to harmonise and
co-operate with respect to the environment, but to do so in a manner that is consistent with
the Constitution and the principles of democracy.

While the federal, provincial and territorial governments attempt to find a means of co-
operation and harmonisation with respect to environmental issues, the daily approval of
development projects continues in Canada, each of which has important environmental
implications. It is therefore of value to highlight one case of decision-making at a provincial
level which shows the promise of a new approach. A 1993 decision made by an
administrative tribunal in Alberta, the Natural Resources Conservation Board (NRCB), has
been hailed as a landmark decision in the practice of sustainable development (Kennett 1994).
The issue which the NRCB decided was whether to grant approval for a recreation and
tourism development in an ecologically significant and scenic part of Alberta. The proponents
promoted the project’s economic and recreational benefits and the opponents emphasised the
negative effects it would have on the wildlife and ecosystem of the area. The NRCB gave
the project conditional approval on the understanding that the project as proposed would not
be in the public interest and therefore certain conditions would have to be met (Kennett
1994:2). This decision was based on the findings that the project was inappropriate on
environmental grounds and that a development of the magnitude envisioned by the proponents
was unacceptable for the chosen location. The conditional approval was based upon the
understanding that environmental impacts must be minimised and, that a more restrictive re-
zoning should be made for adjacent lands so as to mitigate potentially adverse effects (Kennett
1994:2).

The exceptionality of this decision was stated to flow from four aspects of the decision
making process used by the Board. First, that it provided a well reasoned and creative
solution to a dispute which ’raised complex economic, social, and environmental issues’
(Kennett 1994:5). Second, that the decision recognised the economic, recreational, scenic and
ecological values of the area and stated that they must be managed in a co-ordinated way.
Third, that it illustrated an integrative analysis by combining sustainable development
principles with cumulative effects assessment and ecosystem analysis. Lastly, that it suggested
the need for *proactive land use planning to provide a more developed policy framework for
the project approval process’ (Kennett 1994:5). It would appear that this is the innovative and
creative decision making that is required to put sustainable development into practice.

Conclusions

Environmental policy in Canada is highly fragmented and is predicated more upon a political
conceptualisation of the country than one based upon ecozones. However, it is often the
Constitutional division of powers which results in a current inability to pursue the principles
of sustainable development without violating another government’s jurisdiction as there are
attempts at all levels of government to apply sustainable development principles. As such it
appears that it will remain the responsibility of each government to ensure that their actions
will be sustainably justifiable. The use of soft law agreements between federal, provincial and
territorial governments can be useful but in an era of growing civil awareness and scepticism
of governmental motives a more accountable system other than that of executive federalism
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must be forthcoming. It is the political acceptability component of sustainable development
that has yet to be addressed and this will be done along with the means of achieving it, later
in the paper.

Is the NRCB West Castle decision a turning point towards a more enlightened decision
making process? It is interesting to contrast the NRCB decision with a case study which is
also located in Alberta, at Pine Lake. This case study mirrors some of the issues addressed
in the NRCB decision but the future of Pine Lake is yet to be determined.

4. THE PINE LAKE CASE STUDY

An effective means of evaluating current environmental policy in Canada is to observe how
it is translated into action in a specific case. Pine Lake, Alberta and the regional sanitary
landfill being constructed within its watershed, serves such a purpose. Pine Lake is a small
lake, 8 kilometres in length and 0.8 kilometres in width with an average depth of 5 meters,
located approximately 40 kilometres south-east of Red Deer, Alberta. Its location makes it
a favourite recreation area for many Albertans, up to 5000 users on busy weekends, who
enjoy both the campgrounds and boating access that it provides. Pine Lake also has
approximately 130 summer and full time residents living in cottages and houses around its
perimeter. Geographically Pine Lake is situated in rolling agricultural land and is fed from
a large watershed area, 120 square kilometres, with seven streams and creeks feeding into it
(The Pine Lake Restoration Society 1996; Alberta Environment 1979). The lake’s outflow
is into Ghost Pine Creek which subsequently flows into the Red Deer river. This river in turn
flows across the provincial boundary of Alberta and into the neighbouring province of
Saskatchewan.

The decision to site a regional sanitary landfill in the vicinity of Pine Lake was made by the
Central Alberta Waste Management Authority (CARWA). CARWA represented the 23,000
residents of the towns of Penhold, Bowden and Innisfail, and the County of Red Deer.
CARWA’s goal was to:

establish a waste management system which [would] serve all residents within
the Authority in an equitable manner and which [would] provide all residents

an economical, environmentally sound method of disposing of their wastes
(Mather 1990).

The landfill would also relieve the necessity of having several smaller sites operating within
the County (RDRHU 1993:11). The site selection process began in 1977 (Pierce 1994).
During this time a map titled the Hazardous Waste Implementation Program: County of Red
Deer, dealing with the geological and hydrogeological constraints of the County was available.
This map rated the County area with numerical grades according to its potential suitability,
with the dominant characteristics of each area being evaluated numerically. Numbers 1-4
being unsuitable, and 8-10 being most suitable for hazardous waste disposal (Western Soil and
Environmental Services 1981). CARWA reviewed thirty potential sites. Of these thirty sites
sixteen were rejected without any hydrogeological testing, and of the remainder only one was
found to have enough suitable area, 80 acres, for a sanitary landfill which would use a trench
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method of waste disposal (Stoyberg 1989). This site was located at NW 10-3 7-25-W4 beside
the current Modified County of Red Deer Landfill and was a distance of approximately 5
kilometres north of Pine Lake. According to the County map, regarding geological and
hyrdogeological constraints, this site’s characteristics would be evaluated as aland a 3,
meaning that it was considered geologically and hydrologically unsuitable for hazardous waste
(Western Soil and Environmental Services 1981). Although it is generally believed that
hazardous waste requires more engineered features to deal with its leachate than a sanitary
landfill, as required in Alberta Environment’s Guidelines Jor Industrial Landfills, this is not
true (Cowling 1993:41). Hazardous wastes are also present in sanitary landfills due to their
introduction ’through commercial refuse and ordinary household garbage, such as: oven
cleaners, solvents, pesticides, paint thinners and bleaches (Cowling 1993:41). The danger of
leachate can also be demonstrated by their adverse effects on human health as a function of
its toxicity and carcinogenic potential. Municipal landfill leachate has been found to contain
’32 chemicals [that] cause cancer, 13 [that] cause birth defects, and 22 [that] cause genetic
damage’ (Montague 1988:1-2).

Alberta Environment (AE)4 assisted CARWA by providing them with a provincial grant for
the estimated cost of the design and construction of the landfill in the amount of $1.877
million (Inkpen October 9, 1992). The hydrogeological suitability of the site was also
assessed by AE’s Environmental Protection Department (AEP) . Test drilling was made on
the site in August 1988 and January 1989 and AEP concluded that the nature of the soil
consisted of low permeability glacial till suitable for the development of a sanitary landfill
(Epp 1991:1). This opinion of the site’s hydrogeological suitability remained unaltered
throughout the contradictory evidence that was to be later heard (Chandler 1991). The
involvement of AEP in the various aspects of landfill development was to become an issue
during the siting process. AEP characterised their involvement as:

a facilitator for the development of regional waste management systems. We
provide funding and technical support to groups of municipalities, regional
authorities and commissions involved in developing and operating regional
Wwaste management systems. The enforcement of conditions and requirements
for design and operation of the regional waste management systems is the

responsibility of the organisations making these conditions and requirements
(Lack 1994B).

Opposed to the selection of this site for a landfill were a group of landowners from the Pine -
Lake area, and in January 1989 they formed the Society of the Concerned Citizens of Pine
Lake. Their concern was two-fold, one for the decline in economic value of their own
properties, as mortgagors increasingly inquired as to the nature of neighbouring properties and
would adjust their decisions accordingly (CCPL 1993:8) and secondly, for the protection of

3 ’Leachate is the liquid that is produced when rain falls on a landfill, sinks into the wastes, and picks up
hemicals as it seeps downwards’ (Montague 1988:1).
Alberta Environment has several divisions a number of which became involved during the siting of the
landfill at Pine Lake. The term Alberta Environment is therefore being used for simplicity except in those
cases where a specific department is specified.
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the lake ecosys’cem5 . It is with respect to this second concern that the Society was actually
formed as they characterised themselves as being ’dedicated to the protection and
enhancement of the lake’ (CCPL 1993:1). In general, the CCPL rejected the proposed site
for several reasons because it was located 850 meters uphill from an intermittent creek
feeding into Pine Lake...[and] would also be located above a number of domestic water wells
which [were] located downstream from the landfill’ (Schalin February 28, 1991). This
reaction by the lake users had been anticipated by the Red Deer Regional Planning
Commission who had stated that the siting of the landfill within the headwaters of Pine Lake:

may prove to be the greatest obstacle to the site being accepted. Pine Lake is
a very high priority recreation resource that is constantly fraught with
controversy regarding water quality, water levels and fish maintenance.
Therefore, it will be very difficult to assure lake users and recreation facility
operators on the lake that some additional risks and indeed some specific
contaminants will not enter the lake from a regional landfill located at the
stated site (Red Deer Regional Planning Commission 1989:2).

The CCPL expressed their concern with respect to the chosen site to the Minister of
Environment. A reply from the Minister, dated October 26, 1989, stated that AE ’had
suggested’ to CARWA ’that they conduct an Environmental Impact Assessment with regard
to the proposed regional landfill near Pine Lake’ (Klein 1989). AE further offered to assist
CARWA ’in the preparation and review of the Environmental Impact Statement’ (Klein
1989). CARWA did not have to implement an Environmental Impact Assessment (EIA),
since it was not mandatory. In 1989 the governing legislation was the Land Surface
Conservation and Reclamation Act. Under this the Minister of Environment may order an
EIA for activities that will result in ’surface disturbance’ if the Minister *considers that it is
in the public interest to do so’ (Cowling 1993:24). A report may also be required to assess
a proposed operation or activity regarding the *prevention and control of pollution of natural
resources’ (Cowling 1993:24) but this also was not done.

The position of the Environment Minister was further emphasised with two public comments.
In August 1989 he stated with respect to Pine Lake:

Well, the soil testing is extensive to the point of ensuring that the site is safe
from a hydrogeological point of view, from a geological pint of view, and that
there won’t be leaching. Basically, the examination of the site in itself is an
environmental impact assessment document, because we have to make

absolutely sure that the site is safe before we recommend it for selection
(Stoyberg 1989).

The Minister’s second comment, made in 1991 again tried to dissuade the public from a fear
of landfills.

3 The residents of Pine Lake have also demonstrated their concern with the maintenance of the lake through
their formation of the Pine Lake Restoration Society in 1993. This society, continuing the work of the Lake
Advisory Committee have set as their goal a restoration of the lake and have thereby provided an example

of the extent to which citizens are committed and willing to assume stewardship for the environment’
(Arrison 1995).
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The environment, in itself, is a growing business, one of the largest industries -
in the world....we now have towns, municipal districts and county’s throughout
this province say, help us get some garbage...everyone wants a piece of this
garbage business. The not-in-my-backyard syndrome doesn’t seem to be as
prevalent as it was because people understand in a responsible, clean
environmentally safe manner and there is a profit to be made{sic}...there are
still communities that with nice safe landfills, environmentally friendly landfills
saying, just send us your garbage we will take it, who knows what the tippage
fee will be but we will take your garbage, so there is money to be made in
this{sic} (Author unknown 1991:3).

In January 1990, CARWA declined to review an alternate location as requested by the CCPL
(Mather 1990), and proceeded to a hearing before the Red Deer Regional Health Unit
(RDRHU) to obtain written approval for the siting of the landfill, as per the requirements of
the Public Health Act and the Waste Management Regulations (Cowling 1993:5-12). The
CCPL made a submission to the Health Unit requesting CARWA’s application be denied on
the basis of it being within the Board’s discretion to find that it was in the public interest to
do so. The CCPL’s presentation to the Board was based upon their belief that the site
evaluation conducted by AEP was flawed and also that the Proposed Sanitary Landfill Design
Report completed by Serv-Alta Engineering Ltd., CARWA’s contractor, was also flawed
(CCPL 1990:2). In support of their position the CCPL submitted the opinion of Dr. A.M.
Stalker, a Professor of Geology at the University of Lethbridge. Dr. Stalker’s opinion with
respect to the Serv-Alta Report was not positive. He stated concern with the validity of the
hydraulic conductivity figures used which could result in a miscalculation in the groundwater
flow and also with the authors® poor knowledge of geology (Stalker 1989). The CCPL also
addressed concerns regarding the fact that the alternate sites reviewed by CARWA had not
been made public and indicated that the Serv-Alta Report admitted deficiencies in the Pine
Lake site but stated that it was the most suitable site found as ’the likelihood of finding
another site for a regional sanitary landfill in the County of Red Deer is not good’ (CCPL
1990:4).

In the alternative, the CCPL requested that the Board stay CARWA’s application until: an
EIA was conducted; CARWA's site selection criteria was examined; alternate sites had been
reviewed and selected; and, CARWA had made a disclosure of the aforementioned
information to the public and allowed for public involvement in a new site selection process
(CCPL 1990:6-7). However, the RDRHU decided to approve CARWA’s application for the
site and this decision was then appealed by the CCPL to the Public Health Advisory and
Appeal Board (PHAAB).

At the PHAAB hearing more expert testimony was given by both parties. A report prepared
by Mr. T. Dance of Golder Associates, a hydrogeological firm hired by CARWA, did not help
CARWA'’s case as it stated that the site would be located on sand and gravel deposits and that
the rate of leakage of leachate from the landfill would be greater than previously thought.

As opposed to a travel time of 1 cm/year for leachate formed at the landfill,
Golder Associates estimated that it would take only 7 years for the leachate to
travel from the site to the creek, located some 850 metres away, and feeding
into Pine Lake. The author of this report refused to endorse the proposed site
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as being hydrogeologically suitable. In addition his report gave the proposed
site a failing grade, using Alberta Environment’s guide-lines for siting landfills
(Schalin 1991).

In addition to Dr. A.M. Stalker, who had also assisted the CCPL at the RDRHU hearing, the
CCPL relied upon Dr. G. Garven, an associate Professor of Groundwater Geology at Stanford
University, California. Dr. Garven had previously in 1978-1980 studied the groundwater
hydrology of the Pine Lake watershed. He stated:

I am astonished that Alberta Environment recommended this site as being
suitable for landfilling even though they appear to have little or no basic idea
on groundwater flow patterns in the section or surrounding area...There is no
question in my mind that the report submitted by Serv-Alta Engineering
Limited represents a shoddy piece of work, particularly in regards to geological
and hydological aspects... Their statements that there would be no impact on the
surface and subsurface water quality in the Pine Lake water shed is totally
naive and misleading (Garven 1990).

On July 23, 1990, CARWA won the appeal of the RDRHU decision in front of PHAAB. Of
the several stringent conditions that were enumerated two of the most important ones were
the requirement of a double clay liner in the landfill cells and that the bore holes in the site
area were to be properly abandoned (sealed) to the satisfaction of RDRHU (PHAAB 1990:17).

In a Predevelopment Report Supplemental No.2, dated October 21, 1991, Serv-Alta
Engineering stated that "all testholes at the site that fall within the active landfill zone, that
have not been properly abandoned, will be reworked. These testholes will be reamed out to
the full depth and sealed with bentonite’ (Block 1991 :6). AE had expressed this requirement
in a review of Serv-Alta’s Design Report for the RDRHU, and stated that ’[t]est holes in
trench areas should be sealed with bentonite and not clay on abandonment’ (Fernandes
1989:2). This confirmed an argument presented to RDRHU in 1990 in which an engineering
opinion was expressed that the proposal by CARWA to abandon the boreholes by the *packing
of native clay’ was incorrect since ’such an abandonment does not guarantee proper seal’ and
furthermore that holes *abandoned in this manner may become hydraulic conduits and induce
contaminant migration’ (Dabrowski 1990:1).

Dr. G. Garven, then of John Hopkins University, Baltimore, Maryland, stated an opinion
about the boreholes in a letter dated December 26, 1991. He wrote:

You could drill more shallow testholes south of the proposed landfill site to
map out the distribution of outwash sand, but it seems CARWA is determined
to landfill regardless of any hydrologic and geologic data. If more testholes
are planned, it would be worth having them drilled to a depth of about 200
feet so as to further map and monitor any sandstone aquifers in the bedrock
which would become contaminated south of the site. I don’t believe, however,
that more testhole drilling is really warranted. The basic hydrogeology was

outlined in my January report: this site is unsuitable for a landfill (Garven
1991:1)
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Dr. A.M. Stalker also expressed an opinion regarding the utility of AEPs boreholes. He
criticised the placement of the boreholes (all were located in one area of the site) and added
that they should have been drilled to the depth of the bedrock in order to be of value and o
obtain any worthwhile information from them (Stalker 1991).

In order to commence construction of the landfill CARWA was required to obtain a
development permit under the Planning Act. The purpose of this Act was to achieve an
orderly, economical and beneficial development and use of land, and of patterns of human
settlement. The Municipal Planning Commission (MPC) approved CARWA'’s application
which was then appealed to the Development Appeal Board (DAB) by the CCPL.

At the DAB hearing CARWA’s hydrologist, Mr. T. Dance, was questioned about the ability
of the landfill’s liners to prevent leachate from escaping from the site. He stated that
approximately 2.5 million litres of water would escape into the creek annually but that the
leachate would be diluted by spring water before it reached the lake (Proby 1992).

’All landfills generate leachate, he said. But with a good design and careful monitoring, the
amount of contamination would be minimal’ (Proby 1992).

Another opinion at the hearing, for a worst case scenario, was given by Dr. Hrudey for
CARWA. He stated that if the site was properly engineered and operated’ there would be
"no significant environmental or public health impact’ and this was based upon the flow rates
for leachate as stated by Mr. Dance of Golder Associates (Weisenburger 1994:20). However,
if this assumption, regarding correct construction and operation, was not met then it would
cause increased concentrations of various substances in the lake water which would exceed
the Canadian Drinking Water Guidelines by several magnitudes: Iron 1000 times; Manganese
7 times; Benzine 18 times; and, Lead 22 times (Hrudey 1992).

In a decision dated April 16, 1992, DAB stated several conditions that were to be met by
CARWA and this included a requirement for the proper sealing of the boreholes, as stated in
the Serv-Alta Predevelopment Report supplement. DAB further specified that each cell on
the site “shall have a double clay liner composed of the proposed leachate collection system,
followed by at least 0.75 meters of compacted clay over a further leachate/detection layer
(separating the clay layers) followed by at least 0.75 meters of compacted clay’ (DAB
1992:11). This condition was more strict than that previously specified by PHAAB. A
further stipulation was the requirement for an independent engineering firm to ’supervise and
certify the construction of each liner to ensure it meets specifications’ (DAB 1992:11).
Furthermore, copies of the certification reports were to be given to the CCPL and the County
Development Officer, as well as all groundwater monitoring results. The DAB decision
stated:

After hearing the evidence, the Board is of the opinion, that this site, without
extensive engineering, would not be suitable for a landfill site, due to the
existing soil conditions, groundwater flow estimates, and considering the need
to protect the natural environment of the area and its economy. The Board
believes that if the landfill were to experience a substantial failure, there would
be unacceptable damage to the local environment and economy... Without strict
construction standards and operational enforcement, this site would not be
suitable (DAB 1992:1-2, 13).
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The result of the hearings in front of RDRHU, PHAAB, MPC and DAB was a highly
engineered design for the regional sanitary landfill at Pine Lake. This was later acknowledged
by the RDRHU, in 1993, who stated ’[w]e believe that the refuse handling and control
methods, the liner system, the leachate extraction system and the surface water drainage
systems proposed by the Applicants are representative of the extraordinary measures which
are to be expected in circumstances such as this’ (RDRHU 1993:10). The Regional Pine
Lake Sanitary Landfill was not typical of sanitary landfills in Alberta and this has to credited
to the tenacity of the CCPL. As Mr. B. Weisenburger, Chairman of the CCPL later stated
’[i]n Canada, there is no other landfill for domestic waste with such stringent conditions’
(Maynard 1993). Other concerns however were still to materialise in the upcoming years as
the strict standards that the CCPL had fought for during the hearings would have to be
enforced in the construction and operation phases of the site.

The CCPL did attempt in 1991-1992 to have a federal review of the proposed landfill
conducted by Environment Canada under the Fisheries Act due to the potential harm that
could arise from leachate (Rothwell 1991). The Department of Fisheries and Oceans later
initiated a review of the landfill site pursuant to the federal Environmental Assessment and
Review Process (EARP) but were unable to proceed due to a Supreme Court of Canada
decision which stated that the relevant sections of the Fisheries Act could no longer be used

to initiate a review under EARP and therefore precluded any federal government involvement
(Crosbie 1992).

In 1993 the CCPL became concerned with the apparent conflict of interest inherent in AE’s
roles with respect to the development of the landfill and wrote to the Alberta Ombudsman
regarding this. In response the Assistant to the Ombudsman stated:

In the Pine Lake project, the Department acted both as a consultant, when it
did hydrogeological studies, and as a funding and evaluation agency. These
two functions are, in my view, in conflict. ~Therefore, I believe the
Ombudsman should recommend the Department remove itself from the
consulting business (Johns 1992:1).

Further letters to the CCPL from the Office of the Ombudsman, stated that this

recommendation had been made to AE by the Ombudsman’s office (Johnson 1992) and that
* AEP recognized that it needed to ’separate itself from consulting activities and that it had
been moving in that direction’ (Johnson 1993).

In May the CCPL made a court application to the Court of Queen’s Bench of Alberta alleging
that CARWA had failed to "substantially" complete the landfill within a two year time period
as stipulated by the Public Health Act and the Waste Management Regulations. The CCPL
based their argument on the statutory definitions of a waste management facility, sanitary
landfill, trenchs and cells. They stated that since a sanitary landfill must have trenches, and
that these had not been made, that the construction of the landfill had not been substantially
commenced during the two year period (Virtue 1993). Justice Virtue in deciding the case
found that although the trenches had not yet been constructed enough work had been done by
CARWA through: the preparation of plans; the evidence of the hydrological testing made at
the modified landfill; CARWA’s application for a development permit and the granting
thereof by DAB; the tendering for construction; the construction of a chain link fence; and,
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the commencement of earthwork for the access roads and the burning pit (Virtue 1993).
Therefore, the Court held that the landfill had been substantially commenced as CARWA’s
actions met both the subjective and objective tests of whether *the Waste Authority evinced
a bona fide intention to continue the project to conclusion and is there evidence of that
intention which would be recognised by an objective observer’ (Virtue 1993:7).

On August 23, 1993, CARWA was granted a permit for the operation of the landfill by the
RDRHU pursuant to the Public Health Act and the Waste Management Regulations. The
RDRHU decision upheld the conditions established by the previous PHAAB and DAB
hearings and listed additional requirements pertaining to the operation and closure of the
landfill. The decision stated,

The presence of the landfill will, by its very nature, work some degree of
hardship on neighbouring owners. Landfills also have the capacity to do
considerable harm to the environment. It remains incumbent on the landfill
operator, therefore, to make extraordinary efforts to: (a) carefully monitor the
operation of the facility; (b) operate the facility in a manner least likely to
cause harm or damage; and (c) design safeguards and other mitigative
measures aimed at lessening the risk association{sic} with landfill operations
(RDRHU 1993:10).

The CCPL were concerned when CARWA was granted the permit to operate since a letter
received by CCPL from the RDRHU regarding the permit decision stated that the boreholes
(testholes) *would be completed as is required in the PHAAB decision’ (Elliot 1993:2).
However this was supposed to have been done before the landfill became operational and yet
CARWA had already been granted their operating permit. The CCPL reply to the RDRHU
letter stated this and added *if CARWA can not establish that this condition has been met with
a definitive engineering opinion, that all the boreholes have been properly abandoned, the
landfill should not be opened for operation’ (Weisenburger 1993:2).

On September 23, 1993 a Stop Work Order was issued by the Development Officer after
learning that one of the clay liners was not the required thickness of at least 0.75 meters, but
was instead 0.712 meters in parts (McLeod 1993). The landfill at this time was estimated to
be almost 80% complete and the CCPL had not yet received any reports from an independent
engineering firm regarding the construction (Maynard 1993). A daily inspection report filed
by Thurber Environmental Consultants on August 6th had reported the flaw, but it had not
been fixed before the Stop Work Order was given. Three times CARWA would attempt to
‘appeal the imposition of the Stop Work Order of the County to DAB and each time they were
denied (Stebner 1993; Stebner 1994A; Stebner 1994B). :

The cost to remove the faulty liner was estimated to be $300,000.00, and this CARWA stated
would have to be borne by Serv-Alta, Thurber Engineering, and any other firms responsible
for the construction of the landfill (Maynard 1994). This issue later became the subject of
a civil suit filed by CARWA with the Court of Queen’s Bench, Judicial District of Red Deer,
against the aforementioned parties (Sharek and Nelson 1994).

In January 1994, the controversy continued when AE officials admitted that they would *very
unlikely” be able to properly seal the boreholes made on the landfill site. AE said that the
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wells were hard to locate since both construction and grazing cattle had served to dislodge the
monitoring pipes (Stewart 1994). Of the 56 testholes made upon the property, 26 were unable
to be found (CCPL December 1994:2). AEP acknowledged that it was their responsibility for
the proper abandonment of the boreholes but it was the joint responsibility of AEP and
CARWA to preserve them for proper abandonment (Lack 1994B). Given that the grant
agreement for design and construction of the landfill between AE and CARWA had an
Indemnification clause, its presence appears to lessen the actual legal obligation of AEP if
CARWA could be held responsible for the inability to locate some of the boreholes.

11 (a) The Municipalities shall indemnify and hold harmless the Minister, his
employees and agents from any and all claims, demands, actions and costs
whatsoever that may arise, directly or indirectly, out of any act or omission of
the Municipalities, the Committee, their employees or agents in the
performance by the Committee of this Agreement. Such indemnification shall
survive termination of this Agreement (Inkpen 1992:5).

In a letter from AFE to the CCPL, dated May 17, 1994, AE stated that they would not be able

to relocate and abandon all wells constructed on the site. Seven of the
destroyed wells will be in the area designated for landfill construction as
shown in the design drawings. Since it is a condition of the PHAAB that all
wells in the site are properly abandoned to the satisfaction of the Health Unit,
I expect that if any wells are identified during further site excavation they will
be properly abandoned by CARWA. In addition, the landfill liners will
adequately seal off any wells which may be missed. I do not believe that the
wells which have not been abandoned will create an environmental problem.
We will be continuing discussions with the Red Deer Health Unit on this issue
(Lack 1994A:2).

This letter served to once again cause the CCPL to request an investigation of AE’s actions
by the Ombudsman.

Alberta Government employees are interfering with the Judicial Process by
making statements in the press and by communicating with Local Authorities
regarding proper borehole abandonment problems that are contrary to stipulated
requirements (Weisenburger 1994:3).

In a response dated November 23, 1994 the Office of the Ombudsman stated that they were
unable to act on the complaints raised by the CCPL either due to jurisdictional reasons or

because some -of the issues were already being handled by other government departments
(Johnson 1994).

On August 4, 1995, AEP released The Pine Lake Regional Landfill - Groundwater Monitor
Well Abandonment Report. The report stated that 51 holes were drilled on the site. Of this
number 23 were used for the sole purpose of collecting geological data and as such were
immediately abandoned on completion of drilling. Of the remaining 28 boreholes, 26 had
been properly abandoned. The two not abandoned were unable to be located since they were
drilled in an area which was disturbed during the construction of the first landfill cell (AEP
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1995:4). The report then used a risk analysis, taking into consideration ’worst case
assumptions’ involving the production of leachate, liner and leachate collection failure, and
the wells acting as conduits for the migration of the leachate. These factors when combined
with the native permeability’s of the soil and the possibility of the underlying bedrock being
fractured, resulted in their conclusion of a *low risk’ for any leachate being released into the
environment (AEP 1995:5-6). An AE official also reflected this position in a comment to a
local paper when he stated that agriculture and sewage concerns in the area would be more
detrimental than any leakage from the landfill and that if the landfill was built to plan no
change should occur in the water quality (Innisfail Staff 1994).

The AEP report was important due to the reliance to be placed upon it by both CARWA and
the new amalgamated David Thompson Health Region, as part of their decision-making
regarding the acceptability of the site construction, as was known by AEP. The CCPL
believed the report to be flawed and in a letter to an internal investigator of AEP they state
that the report ’contains many statements that are not completely factual’, and that they had
evidence that not all of the 26 boreholes had been properly abandoned as claimed by AEP and
further suggested that an investigation of this issue might be useful (Weisenburger 1995A:2).
The CCPL had also written to the David Thompson Health Authority urging them to reject
the AEP report (Weisenburger 1995B).

The Stop Work Order was finally lifted on September 21, 1995, two years after it had been
made, and work on the landfill was allowed to be resumed subject to a few conditions which
were: ascertaining the cause of the leaks in the lower leachate collection system that had been
recently observed; and, adherence to the conditions of the DAB, PHAAB and RDRHU
hearings (McLeod 1995A). Later the requirement to meet the DAB condition of borehole
abandonment was waived when the Development Officer sent a letter to CARWA stating that:

we are not requesting compliance with regard to the closure and abandonment
of the boreholes and ground water monitoring wells. This concern has been
addressed by Alberta Environment and will be monitored by the Health Unit
(McLeod 1995B).

A letter to the Development Commissioner from the CCPL on January 2, 1996, addressed
several issues such as: the necessity of an independent engineering firm to evaluate the
adequacy of the liners, and other aspects of construction; the fact that the landfill cell had
filled with water and overflowed for a second time, even though the sides were sloped so as
to prevent water from entering, and it had also been a period when the area had received little
precipitation (Weisenburger 1996A). The letter further stated that the David Thompson
Health Region had tested groundwater from the Pine Lake Modified landfill, located adjacent
to the contested regional landfill site, and had found a level of phenol which exceeded the
Canadian Drinking Water Guideline by 935 times (Weisenburger 1996A). The CCPL wrote,

If leachate or Phenol a caustic, poisonous, crystalline acidic compound entered
the water table across the fence, how will CARWA or the County of Red Deer
be able to identify the source. It appears that it is not a concern at present
because of no significant movement and that "the solution to pollution is
dilution" in an area described as a recharge area for local water (Weisenburger
1996A). (emphasis original)
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Again the CCPL sent a request to the Ombudsman for a review of AE’s involvement in the
site selection process and with the borehole abandonment report (Weisenburger 1996B). The
CCPL again pointed to the involvement of AE through the supply of technical assistance,
funding and government approval of the project. They alleged that not only had AEP used
a faulty technique for the hydrogeological evaluation of the area which resulted in erroneous
ground water flows but, that AEP had not complied with the proper abandonment of the
boreholes, even at the level of their own guidelines, and lastly, that AEP had given a report
regarding borehole abandonment that was not completely factual. These allegations were
made by the CCPL and in response the Ombudsman’s office agreed to investigate the
complaint regarding the accuracy of the Well Abandonment Report prepared by AEP. The
review was to be limited to *whether or not the Department has accurately portrayed its
success or lack of success in abandoning boreholes on the Pine Lake Regional Landfill Site’
(Johnson 1996A). This review was later cancelled when an investigator of the Pollution
Control Division of AEP decided to undertake the same task (Johnson 1996B).

The CCPL had previously written to the Investigatory authority of AEP requesting a review
of the AEP report as per section 186 of the Environmental Protection and Enhancement Act.
This section deals with investigations regarding violations under the Act, and an alleged
falsification of information by AEP regarding the boreholes qualified as an offence. In a
letter dated March 12, 1996 the investigation was accepted (Schulte 1996A).

At this time another issue regarding the ability of CARWA to meet all of the DAB conditions
became prominent. This was with respect to the requirement of an independent engineering
firm to certify the liner and was addressed by the Development Officer in a letter to CARWA
dated March 15, 1996. The letter requested that CARWA provide a certification for the entire
liner as made by the independent firm and requested that this be provided within ten days of
the receipt of the letter, or to provide reasons for non-compliance with the request (Hoskins
1996). No information about compliance with this DAB condition was forthcoming until
August 12, 1996 when CARWA responded and indicated that the conditions had been met
(Mather 1996). This included the requirement for certification by an independent engineering
firm. CARWA stated that this had been done by Thurber Environmental Consultants Ltd. and
Omni-McCann, who had previously given copies of their reports to the CCPL. The CCPL
had previously inquired as to the nature of CARWA’s relationship with respect to these two
firms but had not been answered prior to CARWAs letter of August 12, 1996 (Weisenburger
1996A). The fact that CARWA stated that Omni-McCann was acting as an independent
contractor is different information from that the CCPL had obtained from a Mr. McCann of
that firm who had stated that he had ’not been requested by CARWA to certify the liner’
(Weisenburger 1996A). The CCPL are likely to remain sceptical about the actual neutrality
of at least Omni-McCann given that the firm has waste management and waste disposal
experience from numerous sites in Alberta and may, therefore, have been chosen by CARWA
for their political correctness.

In May of 1996, the landfill cell again filled with water for the third time in two years thus
again emphasising another construction concern. A statement made by the RDRHU in 1993
regarding the landfill’s liners is relevant here as it addresses the required competency of the
liners and the leachate collection system.

[TThe leachate collection system is built with two drainage layers, the top one
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to drain leachate away. It stops draining leachate when clogged. The bottom
layer should not have water in it. The performance of the liner is measured
by two factors, the top drainage layer draining leachate and the bottom not
having water in it (CCPL 1996:3).

The cause of the leakage was later stated to be due to a manhole that was not properly sealed
such that *water entered through the cracks between the blocks’ (Elliot 1996). The source of
the water however was unknown and CARWA was to continue to try and establish its source
(Elliot 1996).

In a letter dated May 24, 1996 AE Regulatory Services, Pollution Control, state that an
investigation of the landfill site had revealed four monitoring wells that had not been
reclaimed properly. Only four wells were identified at that time, and the investigation for
more wells was to continue (Schulte 1996B). On August 2 the investigation was deemed to
have been concluded although no more wells were able to be located. The four wells
previously located were found to have been reclaimed properly with a bentonite seal but had
not had their tubing cut off below the surface as was required. This was later remedied. The
investigators stated *[o]n the basis of our investigation we believe the 26 wells do not pose
a hazard to the underlying aquifers® (Schulte 1996C). The CCPL in a letter dated August 26,
1996 inquired as to the means that such an extrapolation from four located wells to all 26
wells had been made and also for the information that the inspectors had been provided with
in order to reach such a conclusion (Weisenburger 1996C). In response to this it was stated
that the decision was based upon a review of monitoring well survey data, interviews of key
individuals involved with the reclamation of the wells and by an examination of the four
located wells (Schulte 1996D).

The smaller Red Deer County modified landfill is expected to be full in the fall of 1996 and
Red Deer officials are then faced with the problem of what to do with the municipal garbage
in the event that the regional sanitary landfill does not open. It appears that if the modified
landfill cannot be expanded the garbage will then have to be shipped to another landfill in the
province at an increased expense to the taxpayer (Michelin 1996). In order for the sanitary
landfill to open the Environmental Health Services Director for the David Thompson Health
Region stated that CARWA must be able to assure them that the bottom liner will no longer
collect water (Michelin 1996).

Finally, it is worth noting that the future of landfills in Alberta will undergo revision as the
siting process itself is revised by proposals that place the regulation of municipal waste
management facilities under the control of AEP instead of Alberta Health, by September of
1996 (Watson 1996). AEP distributed a Draft Code of Practice for Landfills to Stakeholders
for comments and input into the proposed changes. The Code would be used for all landfills
receiving less than 10,000 tonnes of waste per year and would allow municipalities to build
these landfills without public consultation. These smaller landfills which currently comprise
more than 500 of Alberta’s 557 waste facilities would no longer be required to hold public
hearings or to obtain approval from a health board (Advocate Staff 1996). AEP made the
following statement about the proposed changes:

The transfer will reduce the number of approvals required to construct and
operate a waste management facility. The revised regulatory system should
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eliminate duplication and red tape. It will be efficient, streamlined and
responsive to rapid changes in the waste management industry (AEP 1996).

Tt would appear that the future of landfilling in Alberta is far from certain.

The Pine Lake Regional Sanitary Landfill case study highlights many of the concerns raised
regarding Canadian environmental policy and as such can now be used in conjunction with
both of the previous discussions of environmental policy and theory, to form an opinion
regarding the acceptability and practicability of current environmental policy and its
implementation in Canada.

S. FROM THEORY TO PRACTICE: A SYNTHESIS

Pine Lake provides an opportunity to examine Canadian environmental policy in practice as
it relates to developmental projects. It not only reflects the roles of various social actors and
their relative power with respect to each other but what the motivating decision making
factors are, such as the need to avoid costs or risks. Itis to several issues which were raised
by the case study that the discussion now turns.

Social Actors and Their Interests

The social actors which are highlighted in the Pine Lake case study are: provincial
government Ministries and municipal government authorities; statutory non-governmental
organisations, such as administrative tribunals; institutional experts such as lawyers, engineers
and scientists; and, the private citizenry. Each of these actors will be discussed and reference
will be made to their role in developmental decision making.

In the Pine Lake case study the role of government predominated almost every aspect of the
landfill siting process. At a provincial level, two government Ministries were involved:
Alberta Health and Alberta Environment. The former was responsible for ensuring that the
siting and operation of the site would meet the health regulations of the province. The latter
was involved with many aspects, such as: the approval of grant moneys for the development,
the physical testing of the site for its suitability; making recommendations to the various
administrative Boards; supplying guidelines for the construction of the landfill; ensuring that
environmental legislative procedures were followed, such as the reclamation of the boreholes;
investigating alleged breaches of their own departments; and, acting in a public relations
capacity for issues related to the development. Municipal governments were involved as the
landfill proponents and as such are visible throughout the process. What this demonstrates
is the extent to which governments, in a decentralised manner, have become involved with
the proposal, design, construction and operation of local public projects, such as a regional
sanitary landfill. It also emphasises the extent of control they can exert in order to ensure a
desired outcome, not only through their ability to determine whether statutory requirements
and government guidelines have been met, but also at the level of influencing public opinion
as to the exact ramifications and consequences of a given project.

Administrative Boards are created statutorily by provincial legislation, such as the Alberta
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Public Health Act or Planning Act, but their members are appointed by provincial or
municipal government and may be municipal officials or members of the public depending
upon the statutory stipulations for their appointment. While the role of the Boards is also
stipulated by statute, with respect to their realm of authority and procedural constraints, there
is no requirement for the positions to be filled by individuals with knowledge of the areas
over which they will be adjudicating. This results not only in Board members for whom
scientific and technical data are taxing but an inborn need for the members to rely on external
assistance. This results in the fact that government bodies, who may be requested to testify
on behalf of an applicant regarding site suitability, may also be providing technical assistance
to Board members. When this occurs the Board’s appearance of neutrality is severely
diminished. At Pine Lake, Alberta Environment provided evidence to the Health Board
regarding the suitability of the site and was also later involved in dealings with the Health
Board regarding the alleged ability to disregard borehole reclamation procedures.

During a project’s development both proponents and opponents rely on the services of various
experts for legal, engineering and scientific advice. Legal services are utilised throughout the
process to ensure: that all of the statutory requirements are met; that procedural matters are
dealt with, such as the formal ratification of contracts, obtaining of leases, etc.; and, that their
clients are properly represented in front of the various Boards. Engineers and scientists are
involved not only in the design and construction of the project but also as hired experts at
hearings. If the experts are not affiliated with the development directly they can be
"purchased" for their opinion if required. This tendency to gather experts which support one’s
position leads to a belief that they can be hired by the highest bidder. It is worth noting that
citizens groups are generally able to mobilise expert support of their position without having
to pay them. This was the case with two of the CCPL’s expert witnesses, Dr. A.M. Stalker
and Dr. G. Garven who both provided their assistance on a pro bono basis.

Finally, it is interesting to discuss the position of citizens in relation to the previously
mentioned groups. Citizen involvement begins when there is a public perception that the
development of a project is contrary to their interest. Although citizen participation of this
nature has been characterised as a NIMBY (Not In My Backyard) reaction it often is based
upon much broader issues regarding the environmental effects which will ensue from the
development. Their ability to mobilise and engage as a resistance to a given project appears
to be a function of both leadership and financial resources. In the case of the CCPL two
members in particular, Ms. S. Schalin originally, and later Mr. B. Weisenburger, both
demonstrated a willingness to devote personal time, effort and funding to the maintenance of
the CCPL position. The finances for a lot of these organisations originates in their immediate
- community and therefore, effort must be made to maintain a high profile for the generation
of a greater public awareness and support. The CCPL has been successful in these
undertakings but the fact that a group’s success is largely determined by these two factors
serves to highlight the weakened bargaining position of citizens in general. In most situations
money, or intervenor funding, has not been established by statute for the assistance of citizens
who wish to participate in Board hearings and/or obtain expert assistance. It is also important
to note that citizens at hearings are not always afforded the same procedural benefits, such as
the ability to cross examine witnesses or even the ability to speak. It is often the case that
submissions can only be made in the form of a written brief, such as at the Pine Lake Health
Board hearing regarding site selection. This type of procedural pre-emption from hearings
is especially frustrating when the public has been excluded from decision making leading up
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to the hearing. Democratic participation does not always seem to extend to developmental
decision making.

After discussing the relative authority of these social actors at a practical level it is worth
while analysing the basis for their beliefs with respect to cost and risk aversions.

Cost and Risk Aversions

When Ulrich Beck’s analysis of risk society was discussed in Chapter One it was done as a
characterisation of advanced industrial society in general (Beck 1992). What is interesting
now is to analyse Pine Lake for a determination of where risk is being generated and for what
rationale. Pine Lake is an extreme case and one that is highly symbolic of industrial societies
since it regards a regional sanitary landfill which is required for the disposal of household
waste from an over-consuming Canadian public. In this sense it provides a bit of irony as
well. Not only does environmental destruction result from productive and consumption
choices but disposal choices as well. The fact that Pine Lake will be contaminated by
leachate was not as much a debated issue during the hearings as was the quantification of the
amount of leachate and over what time frame (Schalin 1991; Garven 1990; Proby 1992;
Weisenburger 1994; Hrudey 1992). Experts for the proponent discussed the dilution of the
leachate in the creek leading to the lake and stated that although leachate would reach Pine
Lake it would be diluted and therefore of no concern (Proby 1992). Why do the proponents
feel that leachate is acceptable? The answer to this appears to be based on factors which have
an economic basis, such as: the fact that they do not believe that they will find a better site;
the fact that they have invested considerable time and expense in the siting process; and, the
fact that if this site were not to become operative, additional costs would ensue for the hauling
of the garbage to an alternative site. ‘

Another factor which must not be overlooked is the actors’ reliance upon risk analysis as a
means of assessing the appropriate courses of action to take. This was demonstrated by
AEP’s assessment of the risk to Pine Lake if all of the boreholes were not properly abandoned
(AEP 1995). It is obvious from this example that the costs of the loss of the Pine Lake
ecosphere are not factored into the calculation even with an economic value. Externalities
which are apparent from the evidence are disregarded. This failure to weigh environmental
externalities against development cost is not only dangerous but negligent in an era of
environmental awareness.

On a more theoretical level it is worthwhile musing about the evolution of risk assessment in
developmental decision making. To whom does such a benefit result and what is its nature?
It is submitted that it does not provide a benefit to anyone at least on a health and
environmental level, but even still the propagation and acceptance of this type of rationale has
become common place, as exhibited by its use in rural Canada. From this flows a proposition
that risk is acceptable when its acceptance is economically efficient. This means that in
situations where environmental externalities are known to exist a development project will
proceed when the benefits from its occurrence are economic, such as providing a source of
income or costing less than an alternative decision.

The faith in humanity’s ability to make predictions is often based upon a misunderstanding
of prediction itself. This can be demonstrated with the predictive logic applied by fighter
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pilots in the World Wars. They would calculate their chances of continuing survival based
upon how many successful sorties they had already flown. Their confidence or fear was false
as it was predicated upon an incorrect application of prediction with respect to dependent and
independent variables. When factors are independent, and are characterised as such, then a
prediction of resulting harm would not be misguided. If in reality the factors are dependent,
but are characterised as independent, the risk analysis would be incorrect because the
probability of harm would be incorrect for the actual situation. This is important because
current environmental policy is premised upon a belief in the uniformity of nature’s responses,
or their independentness, when in fact nature’s responses are non-linear, dynamic and
dependent (Wells 1996). The correlations which exist between environmental factors are in
this way excluded from decision making and as such development projects which act on these
assumptions remain a hazard.

A final step in the discussion of the Pine Lake case study and Canadian environmental policy
must be an evaluation of the relative expression of the environmental public and private
domains.

Public and Private Domains

To recapitulate what was stated in Chapter One, public domain is being used to define the
interest expressed in environmental policy and practice which is consistent with a communal
approach to nature. It has found expression in law through statutes which are designed to
preserve natural spaces and also in the concept of sustainable development. In contrast,
private domain refers to a perception of nature as something to be owned and utilised for
individualistic gain and hence, the greatest economic benefit. In law this perception has found
expression in a readiness to protect the rights of owners of private property and indirectly by
an absence of law which prohibits polluting in its entirety.

Pine Lake demonstrates the blurring of the line between the public and private domains
because actors can hold composite interests with respect to the environment. While citizens
worry about a potential decline in the economic value of their own property, they also worry
about the decline in environmental value of both their own property and of the lake. Citizens
therefore perceive the public domain from a private domain position. Egalitarianism is
expressed in their actions but individual motivations are also in existence. This is the crux
of the problem. Upon whom is the loss of the lake inflicted? Does society perceive it as a
loss to the private domain or the public one? Not only will the leachate result in economic
loss to the community but an in environmental loss as well. The landfill is a public good but
the ramifications of its siting are not addressed in terms of public loss but public gain. The
community gains a landfill and loses a lake. In this way the landfill is valued more highly
due to the economic benefits which flow from its development then those which result from
the lake through public recreational enjoyment and private lifestyle. It would appear that the
only way to separate the public domain from the private is for society to accept that some
developmental decisions are wrong, not because economically they are less viable but, because
they result in unnecessary environmental harm. Unnecessary environmental harm in this sense
refers to the results of decisions for whom safer environmental alternatives existed.

Given that Boards have a statutory duty to properly adjudicate development projects and to
determine whether their beneficial effects exceed their negative ones, and given that they have

40




the discretion to refuse an application where it is in the public interest to do so, Boards should
become the forums for the expression of the public domain. The fact that public interest
refers to the welfare of the community and which must therefore incorporate consideration
" for any deleterious environmental effects, Boards must place a more onerous burden upon
applicants to demonstrate why the public environmental interest should be overridden by a
public or private economic one. In order to achieve this they should start with the assumption
that it is not. When applicants face a more onerous burden of proof they will be more likely
to undertake projects for whom the environmental interest is greater than the economic in
order to ensure that their application is approved. This shifts the burden of proving a bona
fide public environmental interest from the citizens to the applicants who also hold more
resources at their disposal.

Conclusions

Pine Lake demonstrates that private and public domains of interest within environmental
policy are premised upon their economic value and not their environmental one. Development
proceeds on the basis of risk assessment and the domination of public interest in general as
citizens are not afforded the opportunity to express an environmental collective interest as
strongly as proponents are able to express an economic one. Until the adjudication of projects
incorporates the expression of public environmental concerns environmental policy, in
practice, will continue to reflect the interests of those individuals who advance a "public
goods" definition for the environment.

The result of this is a continuing evolution toward a post-modern environment where public
areas will continue to be perceived as adjuncts to private. A post-modern environment will
continue to propagate the distance between humanity and the environment such that any
enjoyment of nature will be for economic benefit first, and natural second. This can be
demonstrated by the fact that industrialised humanity’s environment is fast becoming an
artificial construct of theme parks and shopping malls. In this way nature becomes useful
when it can be used to sell products if in fact it is not required to make them.

6. BEYOND THE ENVIRONMENTAL STALEMATE

The preceding Chapters result in the conclusion that Canada is engaged in an environmental
stalemate. This has been caused by the constraints of budgetary cut-backs, industry interests,
constitutional deadlock and developmental decision making practice. One issue that is left to
be discussed with respect to the implementation of sustainable development in Canada is how
to ensure the democratic requirement of political accountability such that political jurisdiction
and impact are equivalent. It is submitted that the answer to this lies with the forgotten
environmental stakeholder: the citizen. It is proposed that the environmental stalemate can
be broken by citizens who demand increased democratisation of decision making through
increased citizen participation and the use of trust law.

Civic Environmentalism
Citizens have a role to play not only through their votes which determine who the policy
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makers are but, to ensure that appropriate policies are implemented and followed. The issue
is governmental accountability. If Canadian governments are expressing an intention of
sustainable development internationally, nationally, provincially and territorially then they
must be made to incorporate such an intention into their daily decisions and to not let it
remain at the level of policy rhetoric. This challenge must be met by citizens. It is no longer
sufficient to wait for governments to enact the "good" policies but to push them to do so. In
order to achieve this citizens must become engaged with their surroundings and challenge
decision makers to act prudently in their statutory roles.

DeWitt John, in his book Civic Environmentalism regarding the United States, states that there
is a means to unite government, environmentalists and citizens through a form of decentralised
environmental regulation which has a grass-roots perspective (John 1994). He calls this union
"Civic Environmentalism" and states that it is not an alternative to federal regulation but
rather a ’powerful complement to it’ (John 1994:xiv). The key is to ensure that
environmental considerations including: the benefit of a clean environment; the
unpredictability of environmental impacts; and, the risks of environmental collapse, be taken
into consideration in all decisions regarding the investment of society’s wealth (John 1994:4).
Civic environmentalism utilises a different style and type of environmental policy then
mainstream methods because: it focuses on a different set of environmental problems; uses
different tools; seeks to overcome regulatory fragmentation; and, searches for alternatives to
confrontation such as collaborative approaches (John 1994:9). Such an approach ‘may
provide an effective way of making decisions about how environmental values can be
balanced with other values to increase the chances of achieving an economically and
environmentally sustainable society’ (John 1994:16).

Using three practical examples of civic environmentalism in the United States, John concludes
that it flows from three changes already taking place in society: the realisation that states can
make an effective contribution to environmental issues due to their comparative advantage in
being able to use non-regulatory tools; the growing necessity for, and utilisation of,
information by government coupled with the greater availability of specific information at
local levels; and, that there has been a political dimension lacking in discussions of sustainable
development which can be aided by a state agenda which assists firms and public works
projects with the incorporation of sustainable development principles (John 1994:270-8). The
result of this is the emergence of a local agenda which combines policy making, planning,
environmentally sound economic development and environmentally sound investments in
public infrastructure (John 1994:291). However, federal support is still required in the form
of: financial assistance; contributions of skills and knowledge; the formation of partnerships;
helping with the evaluation of environmental initiatives; through the maintenance of strict
regulatory and enforcement regimes; and, by evaluating regulatory effectiveness (John
1994:292-4). -

Can civic environmentalism be utilised in Canada as a means of increasing the
democratisation of decision making? Although Canada has a different political system then
that of the United States the concepts of collaborative and decentralised decision making
found in the concept of civic environmentalism are valuable. Citizens, as demonstrated by
Pine Lake, are currently involved in developmental processes in Canada, even at the level of
providing input into proposed governmental legislation. The ability to provide local
knowledge to decision makers would be valuable step toward environmentally sound
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development decisions. Furthermore, with increased participation will come increased
governmental accountability as citizens will be involved in the process and will therefore aid
in the determination of development decisions.

Civic environmentalism also encourages co-operation with other social actors, such as business
and industry, and the sharing of information. The value of these types of relationships can
only aid in a move toward change. ‘

However, civic environmentalism fails to address how citizens can ensure that decentralised
decisions will in fact be environmentally sound. Notwithstanding civic participation, bad
environmental choices are being made for political and economic reasons that fall outside the
scope of open decision making. A remedying of this situation is also required and this is
what will now be addressed.

The Environmental Trust

Canadian society is governed by the overarching principle of the Rule of Law which ensures
that government officials operate within their statutorily defined duties. The creation of the
Canadian Charter of Rights and Freedoms, Constitution Act, 1982, has led to a greater civil
awareness of what constitutes inappropriate government action. This has led some authors
to call for the generation of a Charter right to a safe natural environment (Cameron 1991;
Giagnocavo and Goldstein 1990) but the time, expense and indeterminacy of such a pursuit
are all factors which have kept this remedy from being currently available. What is required
is a practical means of ensuring governmental accountability and one way to design such a
means is to focus upon governmental policy and to combine it with trust law.

The idea of using trust law has been previously advanced by Edith B. Weiss in her paper
titled The Planetary Trust: Conservation and Intergenerational Equity. Here she presented
an argument that humanity holds the natural and cultural resources of the planet in trust for
all generations (Weiss 1985:232). While this 1985 argument mirrors the 1987 Brundtland
Report’s conceptualisation of sustainable development, Weiss’ presentation is posited at a
practical level by examining the ability to create such a trust within the Anglo-American legal
tradition.

Weiss characterises the elements of such a declaration of humanity as trustees over a planetary
trust. She notes that a fiduciary relationship which imposes a duty upon the trustee to act on
behalf of the trust beneficiaries is essential and that this can be inferred from the ’nearly
universal recognition and acceptance among peoples of an obligation to protect the natural and
cultural heritage for future generations’ (Weiss 1985:233-4). She writes:

The law of charitable trusts offers a particularly valuable analytic framework,
because many of the problems, goals, and implementation processes of the
planetary trust are similar to those of the charitable trust. The charitable trust
need not have ascertainable beneficiaries; under the planetary trust all human
generations, born and unborn are beneficiaries. The charitable trust can be of
unlimited duration; the planetary trust will operate for as long as humans exist.
The charitable trust must be designed to accomplish objectives which are
beneficial to the community; the basic purpose of the planetary trust is to
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sustain the welfare of humanity (Weiss 1985:237).

While Weiss concluded that it was not possible to actually construct the charitable trust, it is
submitted that this may no longer be the case in Canada.

Since the publication of Weiss’s article in 1985, a lot of international and national agreements,
policies and legislation have been developed which recognise either implicitly or explicitly
the concept of sustainable development. The result of this revelation is that it may now be
possible to utilise trust law as a means of ensuring that government rhetoric and practice, with
respect to environmental concerns, are equivalent and as such, that one of sustainable
development’s main tenets is met. The argument to be presented here is that the law of
charitable trusts will allow citizens to hold governments, as trustees, to a duty to maintain the
environment for future generations, for to act otherwise would result in a breach of trust
which is remediable in law.

The Canadian charitable trust can be argued as being available for the above stated purpose
if the concept of sustainable development can be characterised as a norm of Canadian law®.
As was discussed previously in Chapter Two, sustainable development permeates Canadian
public policy in general and is being taken into consideration not only by Ministerial
departments through their conceptualisation of future undertakings, but also by administrative
tribunals like the Natural Resource Conservation Board in Alberta. If this is true, then a
legally enforceable fiduciary duty may exist on the part of the government to ensure that
sustainable development occurs.

A second requirement is the ability to characterise the government as having made an express
declaration of their intention to act as trustees of the environment. It is submitted that this
has occurred through the Canadian signing of various international agreements and especially
of Agenda 21. Although the federal government of Canada has the power to sign
international agreements under their Peace Order and Good Government power, found in s.91
of the Constitution Act, 1867, they cannot bind the provinces or territories to the performance
of international obligations where to do so would interfere with provincial or territorial
legislative powers (Hogg 1985:253). In this situation, as was observed in the lead-up to the
UNCED Conference in 1992, the federal, provincial and territorial governments worked
together to define a Canadian policy platform. This type of co-ordination for UNCED was
provided by the Canadian Council of Ministers of the Environment, a permanent body for
ensuring policy co-ordination between the different levels of government (Lavoie 1996), and
as such all levels of government can be stated to have acquiesced to their position as trustees.
If it can not be argued that formally such a declaration of trusteeship has been made, then in
the alternative, it can be implicitly demonstrated through the governmental actions which have
placed sustainable development into policy and practice.

The result of the fulfilment of these two conditions of a fiduciary duty and an intention of
trusteeship, is that it would allow citizens to demand that government act as a trustee with
respect to the environment, and would therefore significantly alter governmental interactions

For more specific information regarding the Law of Trusts in Canada reference can be made to Oosterhoff
and Gillese (1992).
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with nature. The duties of: preserving the trust assets; not profiting from the trust; and, acting
prudently; all have implications for government. If citizens were to allege that a government
had acted in a speculative manner, such as by making decisions based upon the probability
of a risk, the government might be found to be in breach of their trust obligations and as such
an equitable remedy would be forthcoming.

A breach of trust provides both personal and proprietary remedies against the trustee
(Oosterhoff and Gillese 1992:711) and are restitutive in nature such that they attempt to
restore the trust property to the beneficiaries. Some of these remedies include: declaratory
judgements; injunctions; the refusal of specific performance; and, the setting aside of
transactions (Oosterhoff and Gillese 1992:756). These remedies are useful because they can
be used to stop government performance where it is feared that a breach of trust will result
and not just where it has. Declaratory judgements and orders can be obtained from a court
where it is feared that a trustee’s action or proposed action is a breach of trust. An injunction
can be used to restrain the actions of the trustee from committing a breach of trust or compel
them to carry out the terms of the trust. Specific performance allows courts to set aside a
contract entered into by the trustee, with a third party, when the making of the contract
constitutes a breach of trust. Courts may also set aside transactions where they were
conducted because of a breach of trust (Oosterhoff and Gillese 1992:756). The fact that
remedies are available for proposed courses of action is important as the ability to use these
can afford a greater environmental protection.

Although an argument for a breach of trust would be difficult to make against government
it would provide an innovative way of holding government accountable for their decision
making at the level of developmental practice. Such an approach would in effect provide a
means of incorporating an over-ride of the private domain by the public domain in current
environmental protection practices.

Conclusions

By focusing upon a need for ensuring government accountability two opportunities have been
evaluated. Citizen participation and the use of law are but two means of attempting to break
the environmental stalemate and as such other solutions still need to be sought. Innovation and
creativity are required to provoke change and these types of solutions generally only arise
when people from different perspectives talk and thereby share knowledge. The point is that
Canadian citizens must not become complacent and wait for government to show them which
road leads to environmental safety. Citizens must remember that they construct government
and they are the ones who must ensure that government works to achieve all of their
legitimate interests and not just the mainstream economic ones.

Perhaps attention should be directed toward the First Nations peoples of Canada and their
fight for the right to self-determination. In their pursuit of collective rights they have
challenged the traditional concept of government sovereignty and as De Sousa Santos states
have achieved a new way of conceptualising state, law and community (1995:326). Perhaps
the road to change entails a harmonisation of competing interests and a reorganisation of their
power such that a more equitable process results.
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7. CONCLUSIONS

The preceding sections contain theory, fact and aspirations, all of which reflect the current
state of the Canadian environment. The Canadian environment is controlled and organised
into a myriad of distinctive governmental jurisdictions, some of whom apply an ecozone
approach and some a political one. Not only is the Canadian landscape varied but so to its
economy(s) and therefore both the desire to remedy the current status quo and the means to
do so. Sustainable development as an overarching ideal is propagated in government rhetoric
but not in consistent practice. This demonstrates the continuing tension between the
environmental public and private domains. Whereas, sustainable development suggests that
the public and the private domains are being harmonised, the practice of developmental
decision making suggests otherwise. At this level the private interests prevail over those of
the public as risk assessments determine the economic efficiency of the project.

The appearance of Canada from an environmental policy perspective is one of confusion. No
one appears to know what to do or how to do it. Governments are constitutionally
incapacitated in their environmental decision making, the result of which is a loss of
accountability. Citizens challenge decision makers but their lack of identity as major
stakeholders precludes them from being taken seriously, and hence their characterisation as
NIMBY objectors. While some administrative Boards have the capacity to be innovative,
others clearly do not. Industry and business are regionalised, and pressure government to
include them in decision making and government obliges so that they can learn what they
should be able to learn from their own research, if there was money. This is the Canadian
environmental stalemate.

But, it must not be said that there is no incentive to step beyond this quagmire. Government,
industry and citizens are challenging the present Canadian reality and pushing for change.
The fact that government engages in multi-stakeholder meetings and has a visible international
presence, demonstrates that they are making attempts not only to obtain fresh viewpoints but
to act as a motivating force for other international governments, who in turn exert a pressure
to act legitimately. If budgetary constraints are an issue for governmental implementation of
new initiatives then ineffective policy should be culled and newer policies inserted.

Industry is an identified stakeholder and a primary actor with respect to the required
alleviation of environmental problems. They therefore need to step out of their corporate
attire and view society as other private individuals do. While several corporations now
undertake their own sustainable development assessments, their focus still needs to shift away
from a constant determination of their goals in terms of economic efficiency. A little
environmental friendliness would raise their accountability in public’s eyes and thereby result
in an opportunity to open a dialogue.

Citizens need to continue to push for developmental decision making which incorporates
environmental considerations as an equal partner of development. They also need to pursue
innovative means of ensuring government accountability and to not be afraid of using obscure
legal methods to achieve this. It was not that long ago that sustainable development was

unheard of. Citizen action can only serve to stimulate new directions for environmental
problem solving.
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Finally, Canadians must be urged to look at their natural surroundings not as a social
construction called environment but as nature. They do not need scientific assessments to tell
them that pollution is bad, they need only use a bit of common sense. There is a common
Canadian complaint that persons who have obtained a high level of education, have lost their
common sense. Perhaps that is why decision making has gone astray and perhaps its
regaining can be a starting point for a new dialogue with nature.
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