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1.

Introduction
As Africa continues to claim the dubious reputation of sheltering the largest number

of refugees world wide, South Africa has been fortunate, in recent years, not to witness the
long-term, large-scale refugee movements on the scale experienced by other countries on the
continent. However, this was not always the case. Prior to 1994, when asylum determination
procedures were introduced, the largest refugee displacement into South Africa was from
Mozambique. This was the disastrous result of South Africa’s extensive and deliberate
policy of regional destabilisation, largely military but also economic in nature; this
displacement now comprises a significant proportion of undocumented migrants currently
resident in the Republic, following application of the cessation clause in respect of
Mozambique on 31 December 1998 1 . Of course, destabilising events in South Africa itself
also generated refugees, and many students, academics, activists, members of political
movements and others lived abroad in exile for years 2 . In addition, South Africa has
experienced massive internal displacement, largely due to political violence and the previous
government’s domestic policies of influx control and forced removals 3 .
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(IASFM), Jerusalem, 12-16 December 1998. Some of the policy documents mentioned in this article are
available at: http://www.lhr.org.za/refugee/reflink.htm
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Following a number of historic political agreements, in 1991 the UNHCR launched an international
programme to facilitate the voluntary repatriation of hundreds of thousands of these exiles.
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This has also been the result of widespread political violence and generalised poverty. It also appears to be
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Neither of these earlier experiences of forced migration have been helped by the lack of a
coherent policy. Like many other aspects of South Africa’s previous government, the
country’s largely unchanged migration policy has been decidedly control oriented 4 ,
influenced by the previous government’s overall strategy of separate development. A
number of concerns and criticisms have been raised in recent years over the treatment of
foreigners generally and refugees in particular, by the local South African media as well as
international and local organisations 5 . These concerns have largely related to the
enforcement of the Aliens Control Act 6 and accompanying regulations which, in the case of
refugees, has had particularly negative consequences, as is shown below.

Official responses to these concerns and criticisms have ranged from open acknowledgement
that serious structural and implementation problems exist in the immigration system, to a
more defensive response which holds that there are ‘irregularities in implementation’, that is,
‘this shouldn’t be happening’. However, some steps have been taken to respond to many of
these concerns and criticisms, and the government of South Africa has in the last couple of
years been actively motivating for structural changes in the immigration / migration
systems 7 . It has, allowed training of its administrative officers 8 and, most significantly,
produced various policy documents aimed at fundamental changes in policy and legislation.

With regard to refugees, this latter initiative has reached an advanced stage of development,
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with the passing of a Refugees Act 9 by the South African Parliament at the end of 1998
although at the time of writing it was not yet in force. Since 1996, an interesting debate has
taken place, both directly related and parallel to this process, involving a number of local and
foreign specialists, service providers and international and local organisations.

A critical discourse has evolved in South Africa, involving a number of local and foreignbased non-governmental organisations (NGOs) and academics, each offering independent,
and occasionally conflicting, perspectives and interventions. The substantial number of civil
society interventions and the willingness of government to consider these interventions, are
still relatively new phenomena in South Africa and deserve both elaboration and recognition.
Equally, this dynamic and critical discourse has raised a number of still unresolved issues,
either in terms of substantive content, or as likely to arise out of the practical implementation
of the South African Refugees Act.

2.

South Africa’s Policy on Asylum and Refugees (Pre-Refugees Act)

South Africa is reported to be experiencing a pronounced (and worsening) climate of antiforeigner sentiment, extending to widespread social discrimination, which has occasionally
translated into violent attacks 10 . Although the reasons for this are not unique, and indeed
common of most refugee receiving States, the recent extensive given to the treatment of
foreigners in South Africa, both by NGOs and in the media, has stimulated a growing
awareness of the presence of foreigners in the country, and negative reactions to this by the
South African public. Although much prejudice appears to be directed at foreigners in
general, refugees and asylum seekers, by reason of their “legal” residence in the country, tend
to be more visible and therefore more likely than other foreigners to be the subject of
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discrimination and violence 11 .

On top of these growing perceptions of xenophobia, there has been much criticism raised by
individuals and organisations, over South Africa’s obligations in international law, and
related tensions in the enforcement of the Aliens Control Act and its accompanying
regulations. This situation ultimately demanded, as the government itself recognised in 1996,
‘a complete overhaul’ 12 of existing policy and legislation.

Following the signing of a basic Mandate in 1991 allowing for the presence of UNHCR in
South Africa, in 1993 the Tripartite Commission, consisting of UNHCR and representatives
from the Mozambican and South African governments, signed what is known as the
Tripartite Agreement 13 . Around the same time, the South African government and UNHCR
signed what was known as the Basic Agreement 14 and by January of 1996, South Africa had
become a party to the 1969 OAU Convention on the Specific Aspects of Refugee Problems in
Africa 15 and the 1951 Convention and 1967 Protocol relating to the Status of Refugees 16 .

However, in the absence of corresponding asylum legislation, the Department of Home
Affairs (the relevant authority responsible for immigration/migration matters) has been
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obliged to issue Regulations and Passport Control Instructions 17 in terms of the 1991 Aliens
Control Act 18 , in order to give effect to international obligations. These Regulations and
Instructions were initially designed to provide a policy framework for the ‘retrospective
recognition’, aimed at the voluntary repatriation, of several hundred thousand former
refugees from neighbouring Mozambique. Up until then, these persons had never officially
been recognised as refugees by the South African government, but nevertheless fled to the
Republic as a consequence of widespread hostilities in Mozambique 19 .
These Agreements and further Instructions 20 also laid the basis for the current asylum
determination regime which, since 1994, has not been met with a substantial number of
applications, certainly not a situation of ‘mass influx’ 21 . Nevertheless, it has been difficult
for the government to cope with the relatively small numbers of applications as it had
originally been provided with a severely limited administrative component responsible for
asylum determination 22 . The instructions provided for ‘procedures for handling asylumseekers and refugees’ as well as associated measures to deal with ‘stowaways who are or who
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(former) refugees”. See Media Briefing by Minister M G Buthelezi, Minister of Home Affairs, 12 February
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claim to be refugees’ 23 and ‘documents for travel purposes to refugees’ 24 .

South Africa’s asylum and refugee determination regime has always fit uncomfortably within
a legislative structure designed to severely restrict access to, and within its borders. What is
described here existed from the introduction of asylum procedures in 1994 up until late 1998,
before enactment of the Refugees Act, a situation which proved to be very contentious and
which the Act aimed to remedy.
South Africa’s Aliens Control Act was clearly not designed with refugees in mind 25 . It is
legislation that, as its name signifies, is highly restrictive in nature, placing an inordinate
degree of administrative discretion in the hands of the Minister and Director-General of
Home Affairs, with relatively few administrative ‘checks’ on its exercise 26 . Before being
amended in 1995 27 , s. 55 of the Aliens Control Act even provided that no decision of the
Department was reviewable by a court or tribunal, and persons could be held in detention
indefinitely, without judicial review. The 1995 Amendment removed this provision and
provided that detention for periods beyond 30 days ought to be subject to review 28 , although
in practice it appears that this is rarely happening 29 .
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6

Moreover, until the present time, the legal status of an asylum seeker has been temporary
residence 30 , subject to conditions specified by the Department. These conditions have
included the right of applicants to seek employment or study in the Republic 31 , and the right
not to be refouled while the application remains outstanding.

2.1

The Asylum Determination Procedure (pre- Refugees Act)

The ad hoc nature of the asylum determination procedure has been a particularly troubling
aspect of the asylum regime, emphasising the need for specific refugee legislation. The
Refugees Act makes provision for a hearings based determination procedure, though it
remains to be seen exactly how this will work in practice.

According to the current regulations, any person who wishes to apply for refugee status must
approach the Department of Home Affairs, as the relevant government authority 32 , as soon as
they enter the country, or as soon as possible thereafter. Depending on the method of
entering the country, potential asylum applicants may be classified under the Aliens Control
Act as ‘prohibited persons’ 33 , that is illegal immigrants, and are liable to be apprehended and
detained. A prohibited person may be held until deported, though this is subject to review by
a high court judge every 30 days 34 . If the applicant applies for asylum after having been
apprehended and detained as a prohibited person, then they may still be held in detention,
though it is the Department’s policy to release them if the application is successful, or it will
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ACA, ante, section 41. This will change under the Refugees Act; see further below.
No emergency relief assistance is provided by the South African government.
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The Basic Agreement (1.1) states that ‘the Minister of Home Affairs. . . will be the central authority for
purposes of this document on matters relating to refugees’.
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Under the ACA (ante), section 39, a person who does not hold a valid visa to enter South Africa, or for
various reasons is deemed an ‘undesirable inhabitant’, may be dealt with as a prohibited person.
34

ACA, s. 55, and Aliens Control Regulations, by way of Presidential Proclamation, 1 December 1995, s. 29
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take ‘unreasonably long to process’ 35 .

The applicant is referred to the offices of a Regional Subcommittee for Refugee Affairs
where officials trained by the Department and UNHCR process applications for asylum 36 . At
the first interview, which often taking place several months later, the interviewer who is
nearly always an immigration officer, 37 completes what are called a ‘Nationality
Questionnaire’ and ‘Eligibility Determination Form’, in which the applicant is required to
respond to a series of questions relevant to his or her application for asylum. Language
difficulties pose a particular problem, although the Department provides a very limited
number of persons as interpreters from amongst asylum applicants or recognised refugees. 38

During the course of the interview, the applicant is permitted to provide his or her own
interpreter and a supporting statement in their chosen language. Following the interview, the
applicant is provided with a ‘section 41’ temporary residence permit, usually for a period of 3
months, which is automatically renewed while the application is being processed, but also
requires many hours of queuing, also placing substantial administrative burdens on the
seriously under-resourced Department. A recent departmental instruction, purportedly
designed to combat fraud, requires applicants to renew their permit within the designated
35

Confirmed by the Department of Home Affairs at the Asylum and Naturalisation Workshop, Human Rights
Commission, Johannesburg, 14 Nov. 1996.
36

Persons are normally given a date for an appointment and first interview, with only a standard form letter
confirming this. Permits are usually not granted at this stage (which means that an applicant is legally unable to
work) and waiting periods for interviews can be several months. ‘Interview letters’ issued by district offices
have left applicants vulnerable to apprehension, detention and removal as prohibited persons, which led to
Passport Control Instruction No. 32 of 1995, stating that ‘interview letters are no longer be issued’.
37

Responses to questions put to Department of Home Affairs officials at the November Workshop (above
n.35), in respect of various allegations and concerns over the treatment of asylum applicants related to the fact
that while the procedure was still new, interviewers had very little understanding of what was expected of them.
Though matters appear to have been improved in recent months, South African NGOs have several outstanding
concerns, particularly regarding the Department's lack of capacity in handling the large number of applications
and whether immigration officers are, in fact, suitably trained persons to do this sort of work. Under the
Refugees Act the current procedure is set to be replaced by a ‘hearings based’ system, and applicants will report
to a ‘refugee receiving office’ and be interviewed by ‘refugee receiving officers’; see further below.
38

According to item 6.2.2 of the Basic Agreement, an applicant should be provided ‘with an interpreter if
necessary’, and in terms of Passport Control Instruction No. 63 of 1994, ‘must be allowed to make a written
statement in his own language and must be assisted to do so as far as possible’.
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period and at the same place at which the application was lodged. The instruction further
provides that failure to do so will result in one’s application being withdrawn and renders the
applicant liable to detention and removal as a prohibited person. In September 1998, the
removal provision of this instruction was successfully challenged in the Cape Town High
Court and is now subject to mandatory review 39 . However, the ability of the Department to
detain asylum applicants who do not comply with this instruction still stands.

As stated earlier, it is this ad hoc nature of the procedure which has been of main concern,
resulting in a lack of predictability in the administration of the asylum regime, a fundamental
feature of administrative justice which, again, it is hoped the Refugees Act shall remedy.

2.2

Processing of Applications 40

Following the initial interview, officials of the Standing Committee or Subcommittee
(‘Committees’) decide firstly whether the applicant fulfils the definition of a refugee
contained in the expanded OAU Convention, 41 and the Department then decides whether it
will grant the applicant asylum. At this stage, the Department takes account of those
countries through which the applicant passed en route to South Africa, deciding whether,
(and if not for what reason), any of those countries could have provided protection.

2.3

Decisions 42

39

Court ordered settlement agreement between asylum applicants and the Department of Home Affairs, Cape
Town, June 1999
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Consistent with the ‘Basic Agreement’, UNHCR is consulted in circumstances where the Department deems
UNHCR ‘better positioned’, Item 3.4 of the ‘Basic Agreement’ provides that ‘where necessary (the Standing
Committee shall) consult with and invite the UNHCR to present its opinions and to inform on matters’.

41

In addition to the Eligibility Determination Form and applicant’s statement obtained at first interview,
departmental officials rely on the UNHCR's Centre for Documentation and Research (CDR), in particular the
REFWORLD CD-Rom database on country information. Reports of international Human Rights Organisations,
the Africa Institute in Pretoria, International Organisation for Migration and information supplied by the
Department of Foreign Affairs are used, and the interviewer’s ‘credibility statement’ in the ‘Eligibility Form’ is
taken into account. The applicant is occasionally (albeit rarely) re-interviewed if further information is required
to confirm additional information received by the Department.
42

The Refugees Act provides for the establishment of ‘refugee receiving offices’, with decisions on status to
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The period for decisions on applications from certain countries appears to be related to
whether or not the applicant comes from what is confusingly referred to as a ‘refugee
generating country’ 43 . If they do, their application can be processed relatively quickly.
Others have been known to take up to 2 years or more to process.

2.4

‘Manifestly Unfounded’ Applications

There is a procedure for dealing with applications deemed to be ‘not at all related to the
refugee criteria’ or an ‘abuse of process’ 44 . A recommendation by a senior immigration
official that an application is manifestly unfounded is reviewed by a Deputy Director of
Refugee Affairs. Should they support this determination, the applicant will be informed that
asylum has been refused and that they must leave the country 45 . No appeal is allowed to any
other body within the Department of Home Affairs, although reasons must be given for such
a determination. The decisions may also be challenged in the High Court by way of judicial
review.

2.5

Appeal

If the application is unsuccessful, but has not been declared manifestly unfounded, then the
applicant is informed that their application has been rejected and that they must leave the
country, but also that they may lodge an appeal with the Department’s Appeal Board against

be taken by ‘refugee status determination officers’.
43

See ‘Prohibited Persons’, above n.1, 174.

44

This point was also confirmed by the Department of Home Affairs at the 14 Sept. Gauteng Refugee Forum
meeting in Johannesburg (ante). Deputy Minister of Home Affairs Lindiwe Sisulu further confirmed that, in the
Refugees Bill then before parliament, ‘provision had been made . . . to fast track manifestly unfounded and
fradulent claims’. She went on to say that ‘the majority of applications fell into this category’. SAPA, 5 Nov.
1998.

45

The Refugees Act makes provision for dealing with ‘manifestly unfounded, fraudulent or abusive
applications’ by way of Regulation, see s.38
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this decision within 30 days 46 . Furthermore, reasons for such refusal must be given in light
of a December 1996 decision of the High Court in Cape Town 47 . This Board currently
consists of two individuals and is normally a closed procedure.

The Refugees Act provides that the new Appeal Board shall consist of at least three persons,
including the Chairperson, one of whom must be legally qualified 48 .

2.6

Representation

The applicant is permitted to be represented throughout any stage of the proceedings, though
during the first and subsequent interviews the representative must remain silent and not
intervene 49 . In fact, it is extremely rare for asylum seekers ever to be represented, given their
lack of means and the NGO community's lack of capacity to assist asylum seekers 50 .
Nevertheless, a small number of rejected applications have been taken up by NGOs,
including a limited number of cases taken to the High Court on administrative review 51 .

2.7

Rejected Applicants

Asylum seekers whose applications are finally rejected are currently given a letter, normally
upon renewal of their section 41 permit, notifying them that they have 30 days to leave South
46

The appeal must be submitted in writing and in English within 14 days, along with any new evidence which
goes to support the credibility of the application.
47

Pembele (and others) v. Minister for Home Affairs (and others), Case No. 15931/96, High Court of South
Africa, Cape of Good Hope Provincial Division (unreported).

48

Refugees Act, s. 13

49

This too was confirmed by the Department of Home Affairs at the 14 Nov. Gauteng Refugee Forum
Meeting. Alarmingly, the amended Refugees Act has removed specific reference to the Status Determination
Officers’ obligation to hear oral evidence and allow legal representation; s. 24 as amended by the Portfolio
Committee.

50

In a limited number of confirmed instances, Legal Aid has been made available to an asylum applicant.

51

Reported decisions include Eddie Johnson v. Minister of Home Affairs, 1997 (2) SA 432 (CPD) and Kabuika
and Others v. Minister of Home Affairs and Others, [1997] 2 All SA, 335(c)
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Africa. Applicants who do not leave or appeal (if it is still possible to do so), within the time
period, are liable to be apprehended as prohibited persons and are often detained, subject to
the ‘30 day rule’ requiring magisterial review 52 . They are then deported once funds are made
available by the Department of Home Affairs, which might take some time. Applicants are
permitted to leave on their own initiative if they have independent means, and the
Department has shown itself to be flexible in this regard.

2.8

Access to Permanent Residence

As noted above, the legal residence status which refugees have received up until now, with
few exceptions, has been temporary. The Department has expressed its concern to curtail the
numbers of refugees and asylum seekers applying for permanent residence (permanent
immigration status), and has issued a number of circulars in this regard. In June 1997, the
Department of Home Affairs took steps to prevent asylum seekers cancelling their
applications and applying for permanent residence 53 .

In April 1998, the Department released a Policy Document on permanent residence,
confirming a previous instruction prohibiting section 41 permit holders (usually asylum
seekers) from applying for permanent residence, yet made no mention of whether refugees
could apply. Though recognised refugees did not appear specifically to be excluded by this
policy, it would seem that the substantial fee involved (equivalent to over $1,500), in addition
to the requirement that an application be lodged in one’s country of origin, by implication
excluded refugees from obtaining permanent residence 54 .

This particular concern has been partly addressed by s. 27 of the Refugees Act, which
52
53

This ‘30 day rule’ provision has been preserved in the Refugees Act, s. 29
Departmental Instruction to All Regional Directors dated 27 Jun. 1997.

54

It did, however, require the lodging of a R 7,750 ($ 1,550) non-refundable application fee and, excepting
those who possessed a valid temporary residence permit, required that the applicant lodge an application for
permanent residence in their country of origin, ‘Policy Document: Permanent Residence’, Department of Home
Affairs, Apr. 1998. This fee has since been successfully challenged in the High Court in the case of Dawood
(and others) v. Minister of Home Affairs (and another), September 1999, Cape Town High Court.

12

provides that refugees are ‘entitled to apply for an immigration permit in terms of the Aliens
Control Act 1991, after five years’ continuous residence in the Republic’, although the
Standing Committee must certify that the refugee “will remain a refugee indefinitely”. 55

3.

Draft Green Paper on International Migration

In response to increasing pressure from civil society organisations, the South African Human
Rights Commission and others, and following the Deputy Minister of Home Affairs’ earlier
acknowledgement that a ‘complete overhaul of immigration policies’ was needed 56 , the
Department of Home Affairs appointed a Task Team on International Migration at the end of
1996. Its brief was ‘to prepare a green paper on migration policy to be completed and
presented by the end of May 1997’ 57 ; the Task Team’s mandate was broadly defined ‘to
include all areas of migration’ and stipulated that, ‘Any new migration policy or legislation
derived from the green paper process will have to be premised on the Rule of Law; a Bill of
Rights culture and established international norms.’ (sic)
The Draft Green Paper on International Migration was published on 30th May 1997 58 , around
6 months after the Task Team was formed. This was preceded by hearings before the Green
Paper Task Team and submission of various ‘Research Briefing Papers’ 59 commissioned by
the Task Team. The ‘Southern African Migration Project’, an initiative led by Queen’s
University in Canada and the Institute for Democratic Action in South Africa (IDASA), a

55

Refugees Act, s. 27(c)

56

In 1996, Deputy Minister of Home Affairs L. Sisulu was recorded as saying that ‘a complete overhaul of
immigration policies is indispensable for the new democracy of South Africa’. Mayibuye, Aug. 1996.

57

The Mandate of the International Migration Green Paper Task Team can be at:
http://www.polity.org.za/govdocs/green_papers/migration/mandate.html

58

Draft Green Paper on International Migration, Notice 849 of 1997, No. 18033, 30 May 1997.

59

Some of these Briefing Papers can be accessed via the government website at:
http://www.polity.org.za/govdocs/green_papers/migration
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South African NGO, provided the Secretariat to the Task Team60 .

Chapter 4 of the Draft Green Paper proposed a model of refugee protection said to be
‘simple, practical and manageable’ 61 , and proposed that refugee legislation ought to be based
on a model that was ‘rights-regarding’ and ‘solution-oriented’ 62 . It stressed ‘burden sharing
across all SADC member states’ and claimed its objective was to provide, ‘temporary (sic)
protection to persons whose basic human rights are at risk in their country of origin, until
such time as they are able to return home in safety’. 63

Presumably based on an earlier reference to South Africa’s need to ‘regenerate (its) asylum
capacity’, the Green Paper provided that this model would achieve either repatriation to a
refugee’s country of origin or permanent residence (local integration), within a period of five
years. Neither the need to ‘regenerate’ South Africa’s asylum capacity nor the legal or social
justifications for a fixed period of five years, was adequately elaborated upon.

The model of refugee protection proposed in the Green Paper proved to be very contentious,
with a great deal of concern raised over the Green Paper’s stress on temporary protection 64 .
60

Preparation of this Green Paper relied heavily on contributions from academics outside South Africa. The
contributions of Prof. Jonathan Crush of Queen’s University, Canada for ‘co-ordination of research and the
preparation of draft text’ and Prof. James Hathaway (then) of the Centre for Refugee Studies, University of
Toronto, Canada as ‘consultant on refugee issues’, were acknowledged in the Draft Green Paper, 9.

61

Draft Green Paper (Ibid), Executive Summary, 11

62

As the Green Paper acknowledged, the model as proposed in the Green Paper was strongly influenced by
the work of Prof. James Hathaway and the ‘Reformulation Project’, which was funded by the Ford and
MacArthur Foundations and based for its duration at the Centre for Refugee Studies, York University , Canada.
See further Hathaway, J., ‘Making International Law Relevant Again: A Proposal for Collectivized and
Solution-Oriented Protection’, 10 Harv. H.R.J. 115 (1997) and Hathaway, J., ed., Reconceiving International
Refugee Law, Martinus Nijhoff, 1997

63

Draft Green Paper , s. 4.2.1

64

See in particular, UNHCR, ‘Comments on Chapter 4 of the Draft Green Paper on International Migration’,
1997 at Part 4, 15(d); Bonaventure Rutinwa, ‘The Conceptual Basis and Practicability of the Chapter on
Refugees in the South African Green paper on International Migration’, 26 Aug. 1997, 3: ‘the very concept of
temporary protection may not be compatible with respect of basic rights’; Cape Town Refugee Forum,
‘Comments on Chapter Four of the Draft Green Paper on International Migration’, 1997, 4 and Handmaker,
‘Refugees, Migrants, Immigrants and Policy Development’, above n.4, 5: ‘refugee status is by its very nature
temporary’.
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Concern was also expressed regarding the model’s stated ‘solution orientation’, with
repatriation within five years being the most preferred solution 65 , in order, as the Green Paper
put it, to ‘regenerate asylum capacity’. Some felt this would be a difficult objective to
achieve, given that many situations leading to refugee flight do not resolve themselves within
such a limited period 66 . It was feared that the Green Paper’s terminology would lead to
uncertainty, particularly given the reference to the temporary protection as a ‘legal status’
and the emphasis on repatriation as the ‘preferred alternative’. It was also feared that this
formulation would unfairly discourage attempts to integrate recognised refugees into South
African society, where they currently face much social and institutional discrimination.
One commentator claimed that concerns over temporary protection by South African NGOs
were ‘misplaced’, and tantamount to advocating permanent residence for undocumented
migrants 67 . But this is unrealistic. As in all refugee receiving countries, there are bound to
be persons applying for asylum who will not (or should not) qualify, but this should not be a
justification for unreasonably restricting the rights of all refugees. In South Africa, the
concerns which have motivated NGOs to lobby against temporary protection, and in favour
of regularised status for the relatively small numbers of recognised refugees (many of whom
have patently little prospect of returning to their countries of origin), have much more to do
with domestic and international human rights obligations, and the psycho-social harm
associated with insecurity of status 68 .

65

Draft Green Paper, s. 4.6

66

Handmaker, ‘Refugees, Migrants, Immigrants and Policy Development’ above n.4, 7-8. See also
Handmaker, ‘Returning Home: Learning Lessons from the Past, and Promoting Safety and Dignity in
Repatriation and Return’, AFLA Quarterly, Africa Legal Aid (University of Maastricht), p. 19

67

See Barutciski, M., ‘The Development of Refugee Law and Policy in South Africa: A Commentary on the
1997 Green Paper and 1998 White Paper / Draft Bill’, 10 IJRL, 705 (1998), (hereinafter Baruticksi,
‘Development of Refugee Law’) who claims that this approach would result in a ‘pyrrhic victory for human
rights groups in South Africa concerned about the treatment of undocumented migrants’. An earlier draft of this
article formed the basis of a submission to the South African Refugees White Paper.
68

See earlier, on the current policy with regard to permanent residence. The psycho-social harm caused to
refugees and asylum applicants by insecurity of residence status has long been an issue of concern to
psychologists. See a recent article based on a comprehensive study led by Dr Derrick Silove, ‘Anxiety,
depression and PTSD in asylum-seekers: associations with pre-migration trauma and post-migration stressors’,
British Journal of Psychiatry (1997), No. 170, pp. 351.
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South Africa’s constitution requires that the government take steps to realise, or in the case of
certain socio-economic rights ‘progressively realise’ access to certain rights. This may (by
implication) include permanency of status for refugees, given that access to these rights often
requires permanent status as a minimum69 . Although the right to residence specifically refers
to citizens under the constitution, it clearly does not exclude foreigners, and indeed South
Africa’s courts have interpreted this particular provision quite liberally 70 . It is even arguable
that this provision in the Green Paper mandating temporary protection was contrary to the
spirit and intention of the drafters of the 1951 Convention, in particular Article 34 on
naturalization by deliberately delaying access to permanent residence.
Questions were also asked as to whether burden-sharing within a regional context could be
‘logically supported’ 71 , given the current lack of progress within the SADC political
community on migration issues 72 or, more critically, even whether it was ‘well conceived’ as
a concept 73 for the region. Finally, concerns were raised over the Green Paper’s stress on
repatriation as the most desirable outcome of a refugee’s plight, even to the extent of
proposing mandated repatriation once the ‘risk that gave rise to refugee status comes to an
end’ 74 . Although some maintain that voluntary repatriation is not an obligation of

69

The Constitution of the Republic of South Africa, Act 108 of 1996. Numerous regulations in South Africa
bar non-permanently resident foreigners from access to health care, schools, universities, bank accounts, and so
forth, or demand grossly disproportionate fees. Access to some services is restricted to citizens, and may not
pass a constitutional challenge, see J. Klaaren in Beyond Control, above n.25, 68.

70

Recent court decisions in South Africa, including a landmark decision by the Constitutional Court in the
case of Larbi-Odam and Others v Member of the Executive Council for Education and Another 1996(12) BCLR
1612 (B), have ruled favourably for non-citizens’ rights to residence in South Africa. See also J. Klaaren 'NonCitizens and Equality: Larbi-Odam v MEC for Education (North-West Province)' (1998) 14 South African
Journal on Human Rights, 287. For an earlier discussion on South Africa’s jurisprudence relating to citizenship
and residence, see J. Klaaren 'So Far Not So Good: An Analysis of Immigration Decisions Under the Interim
Constitution' (1996) 12 South African Journal on Human Rights 605-616
71

Handmaker, ‘Refugees, Migrants, Immigrants and Policy Development’, above n.4, 7.

72

Apart from the Memorandum of Understanding, signed by representatives of the SADC Secretariate and
UNHCR in 1993, and a Draft Protocol on the Free Movement of Persons, prepared by the SADC Secretariat,
there has been little progress in terms of policy development on migration-related areas.

73
74

B. Rutinwa, ‘Conceptual Basis’above n.64, 8-16.
Green Paper, 4.6.8
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international law 75 , comments to the Green Paper raised this as a substantial area of
concern 76 , drawing attention to the OAU Convention’s provision that the, ‘essentially
voluntary character of repatriation shall be respected in all cases and no refugee shall be
repatriated against his will’ 77 .
Aside from concerns raised over the proposals for ‘Temporary, Solution-Oriented
Protection’, a number of other proposals contained in the Draft Green Paper were generally
supported. These included the proposed treatment of ‘vulnerable groups’, who (the Green
Paper said) ought to be ‘diverted from the usual system of protection’ 78 and treated as
‘special cases’; that refugee status determination ought not in principle to be ‘an alternative
means to immigrate permanently to South Africa’ 79 ; and that the refugee definition, in terms
of current international practice, ought to reflect a broad interpretation, and reflect the
country’s obligations under various other international human rights conventions 80 .

3.1

Lawyers for Human Rights (LHR) Refugee Conference

In March 1998, Lawyers for Human Rights (a South African NGO) 81 held an ‘International

75

See M. Barutciski, ‘Involuntary repatriation when refugee protection is no longer necessary: Moving
forward after the 48th Session of the Exceutive Committee”, 10 IJRL, 236 (1998).

76

‘A Written Submision by the Refugee Committee (Cape Town) on the Draft Green Paper on International
Migration’, 29 Aug. 1997, 4; B. Rutinwa, ‘Conceptual Basis’, above n.64, 7; and Handmaker, ‘Refugees,
Migrants, Immigrants and Policy Development’, above n.4, 2. The principle that ‘repatriation must be
voluntarily undertaken by those individuals who became the subject of a cessation clause, or who otherwise
decided to return to their country of origin’, was further confirmed by all parties present at a Policy Workshop
on the 29 May 1998; see further below.

77
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79
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Article V(1), 1969 OAU Refugee Convention.
Draft Green Paper on International Migration, 4.6.6
Ibid., 4.2.2
Ibid., 4.3.1 - 4.3.4
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The conference was financed by the Netherlands Institute for Southern Africa (NiZA), a Dutch NGO
engaged in ‘good governance and democracy’ activities; see NiZA Mission Statement, 1997.
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Conference on Refugee Protection’ 82 . The Conference was attended by representatives from
UNHCR, various South African government departments, South African Human Rights
Commission, and NGOs, universities and research institutes based in South Africa,
Zimbabwe, Mozambique, Malawi, Tanzania, Kenya the UK and Canada. It was the first time
that such a broad meeting on South Africa’s refugee policy had taken place, and was widely
regarded by those who attended as an important development in the refugee policy
discourse 83 . It was also reflective of the interest generated within the international
community (and extra-ordinarily high level of direct involvement by non-South Africans) in
policy development in South Africa. The proposals contained in the Green Paper, and the
current practice of asylum determination and treatment of foreigners, formed most of the
content of this conference, and it can fairly be said that there was a substantial degree of
antipathy towards the Green Paper’s proposed model of refugee protection.

As it turned out, the model of refugee protection as proposed in Chapter 4 of the Green Paper
was adopted by neither the South African government, nor the ‘Refugees White Paper Task
Team’, the latter formed by the Department of Home Affairs in May 1998.

4.

Draft Refugee White Paper and Refugees Bill (June 1998)

The Draft Refugee White Paper and Draft Refugees Bill 84 , published by the South African
Department of Home Affairs on the 19th June 1998, were the long-awaited follow-ups to the
Green Paper 85 . The Draft Refugees Bill was the third released by the Department, based
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The Conference papers are expected to be published in early 2000.
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Although this view was shared by most who attended the Conference, there were some (ironically) foreign
academics who disagreed, alleging that ‘international activists (were) trying to influence the debate by
introducing an agenda that is not necessarily related to the local situation’: Baruticksi, ‘Development of Refugee
Law’, above n.67, at 702.

84

Draft Refugee White Paper, No. 18988, Notice 1122 of 1998 (South Africa)

85

Human Rights Watch expressed its concern that the policy debate in South Africa had ‘stalled’ after
publication of the Draft Green Paper on International Migration in May of 1997: ‘Prohibited Persons’, above
n.1, 6.
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partly on previous Drafts that had received critical comment after 1996 86 ; the second draft
had also been the subject of a workshop organised at the Human Rights Commission in
September of that year.

Publication of the White Paper was preceded by the appointment and meetings of the eight
member ‘Refugees White Paper Task Team’. This consisted of five representatives from
NGOs, UNHCR and Human Rights Institutions and three representatives of the Department
of Home Affairs. Outside input was extremely limited, and the Task Team were pressed into
producing a white paper within a very short space of time, a deadline which they duly met,
namely, within six weeks of the Task Team’s first meeting 87 .
Contrary to what has been claimed 88 , and especially given the limited local expertise on
asylum-related matters 89 , since 1996 there has been a relatively high volume of critical input
from civil society in respect of various drafts of the Refugees Bill. The Legal and Policy
Sub-Committee of the National Consortium on Refugee Affairs (NCRA), a national body of
policy specialists, NGO representatives and UNHCR formed in November 1997, some of
whom were represented on the Refugees Task Team, held a further seminar in Pretoria on 29
May 1998 90 .

86

On the first draft, see Ghaith Al-Omari, Refugee Studies Programme, University of Oxford, Feb. 1996,
‘Comments on the South African Refugees Act 1994 (Working Draft)’. On the second draft, see James
Hathaway, ‘Comments from the Perspective of International Refugee Law’, 23 Sept. 1996; Lee Anne de la
Hunt, UCT Law Clinic, ‘Comments on the Second Draft of the Refugees Bill’, presented at the Human Rights
Commission’s Workshop on the Second Draft Refugees Bill, Johannesburg, 23 Nov. 1996 and Dennis
McNamara and Kemal Morjane, ‘Comments on South Africa Draft Refugees Bill’, 5 Aug. 1996.
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Attendance by some representatives of the Task Team was not always consistent.

88

Cf. Barutciski, ‘Development of Refugee Law’, above n.67, 715: ‘. . . strikingly restrictive versions of the
draft bill have been quietly pushed forward by the Department of Home Affairs and have drawn limited criticism
from the NGO community.’

89

In 1996, with the exception of the Universities of Cape Town and Witwatersrand, some local NGOs and a
loose alliance of organisations in the Refugee Rights Consortium (later to develop into the NCRA; see further
below), there was virtually no discourse on asylum-related issues in South Africa.
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It was intended to develop ‘consensus points arising from the Workshop (to be) considered as approved
policy guideline of the NCRA’, see ‘Report’, Workshop on the Third Draft Refugees Bill, 29 May 1998, African
Window, Pretoria. A further ‘policy sub-committee’ meeting/seminar was held in Cape Town in Sept. 1998.
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The Workshop critically addressed issues presented by the third Draft Refugees Bill,
including: re-vamping the administrative structure, a ‘fast-track’ procedure to deal with
claims felt to be manifestly unfounded, abusive or fraudulent; detention issues; inclusion and
exclusion issues; gender issues; the rights regime which ought to be incorporated in the Bill;
and integration and repatriation issues.

Submissions to the Draft Refugees White Paper and Draft Refugees Bill were requested by
20 July 1998, and despite the very limited time-frame, responses were forthcoming from no
less than thirteen separate organisations and government departments 91 . Responses from
organisations reflected widespread concern that the Status Determination Body be assured of
its independence, free from political interference, and, in particular, that the Minister and
Director-General’s delegated authority for making determinations on asylum remain final, in
other words that they not be permitted to ‘over-rule’ a decision of a refugee determination
officer 92 . Other responses concentrated on exclusion issues, recommending, for example,
that the procedure acknowledge developments in international law relating to war crimes 93 .
Concerns were also raised over issues relating to cessation of refugee status, more
specifically that a decision voluntarily to return to one’s country of origin not automatically
lead to cessation 94 .
91

These included the Department of Home Affairs (Refugees Section, Permanent Residence Section and
Pretoria District Office), UNHCR, international NGOs such as Human Rights Watch, the Refugee Studies
Programme at Oxford University, and South African organisations, such as the South African Human Rights
Commission, Legal Resources Centre, Centre for Southern African Studies (University of the Western Cape),
Centre for Applied Legal Studies (University of Witwatersrand), Lawyers for Human Rights, The Law Society
of the Transvaal, and the Southern African Migration Project. LHR issued comments which focussed on matters
relating to terminology, independence of the status determination structure, asylum seekers’ and refugees’ rights,
detention issues, integration and repatriation, see Lawyers for Human Rights, ‘Comments to the Draft Refugee
White Paper (Notice 1122 of 1988, South Africa), LHR, July 1998.
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Concern here focussed on s. 4(3) of the White Paper, which provided that, while the Director-General ‘may
delegate any power granted to him or her under this Act’, it did ‘not prevent the Director-General from
exercising the power in question himself or herself’.
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Human Rights Watch recommended that s. 2(4)(a) of the White Paper be expanded to include a wider
definition of war crimes, developed since the drafting of the 1951 Convention, ‘Submission to the White Paper
Task Group on Refugee Policy’, Human Rights Watch, Jul. 1998 at 4.
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UNHCR, ‘Comments on the Draft White Paper’, 20 Jul. 1998, at p.1, A2(b)
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A number of organisations expressed general concern over the treatment which asylum
applicants and recognised refugees would receive under the new legislative regime, believing
that specific incorporation of certain rights was necessary, to include at least the full list of
rights guaranteed under the 1951 Convention. In addition, the current, perceived lack of
administrative justice accorded to asylum applicants was raised as a critical concern, with
commentators urging that specific reference be made to the rights of fairness and
transparency in decision-making 95 .
The introduction of camps into South Africa was discouraged 96 , with one commentator
drawing reference to the fact that Mozambicans who arrived during a period of mass influx
were accommodated without resorting to such measures 97 . Further concern was expressed
that the provision for establishing ‘reception centres’ was unclear, particularly in terms of
resource implications attached to such facilities, and might unjustly restrict freedom of
movement 98 .

Finally, concern was raised over the right of persons to be naturalised within a reasonable
period. It was proposed that, given the currently long wait for status determination, a period
of 5 years (after which one was entitled to apply for normalisation of their status) ought to
‘commence from the period the asylum seeker first established residence in South Africa’ 99 .
A further proposal urged the adoption of a ‘specific and complementary set of criteria for
95

See especially, comments by Legal Resources Centre, Cape Town, dated 20 Jul. 1998
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Cf. Baruticksi, ‘Development of Refugee Law’, above n.67, 719-720, who states that ‘Keeping refugees in
camps is an option available in all recent Government initiatives on refugee policy’. While recognising the
UNHCR’s warning against ‘confining refugees permanently in refugee camps’, Barutciski commented that ‘it is
likely that the Green Paper’s concern for respecting social structures which will facilitate the resumption of life
in the country of origin, allowing the refugee population to remain vital and contribute to their home
communities upon repatriation, and promoting contact between refugee communities and the country of origin,
is easiest to achieve if the refugees remain in camps.’
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See for example, Human Rights Watch, ‘Submission to the White Paper’, 6.
South African Human Rights Commission, ‘Comments - Draft Refugees Bill, Jun. 1998, at 7.
Human Rights Watch, ‘Comments’, at 8.
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refugees applying for naturalisation’ 100 ; this insistence on naturalisation was justified by
reference to the ‘insecurity’ which results from temporary status under the current system 101 .

Following these submissions, the State Law Advisors reviewed the revised draft Refugees
Bill of the Department of Home Affairs, which version was presented to the Parliamentary
Portfolio Committee on Home Affairs in September 1998. This version of the Draft Bill
drew further comment from organisations. Based largely on the two previous workshops, the
National Consortium on Refugee Affairs (NCRA) presented a summary of joint concerns to
the Portfolio Committee in October 1998 102 .

The NCRA’s concerns focussed on certain definitions and language used in the Act, where it
was believed that interpretation could have prima facie negative consequences for asylum
applicants or recognised refugees 103 . Concerns were also raised relating to the administrative
and political independence of asylum determination and appeal structures, the rights of
applicants in the determination procedure and of refugees 104 , the powers of the Minister to
intervene in the procedure 105 and the rights of refugees’ dependants 106 . Furthermore, the

100
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Lawyers for Human Rights, ‘Comments’, at 13.
See D. Silove, ‘Anxiety, depression and PTSD in asylum-seekers’, above n.68.
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The National Consortium on Refugee Affairs is a national body in South Africa whose membership
includes a cross-section of policy specialists, research-based organisations, service providers, other NGOs
involved in working with refugees, the South African Human Rights Commission and UNHCR.
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For more detail, see ‘Summary of Concerns of the National Consortium on Refugee Affairs (NCRA), Draft
Refugees Bill 1998: Version Reviewed by the State Law Advisors’, NCRA, 23 Oct. 1998.
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The NCRA unsuccessfully advocated for the right to naturalisation within 5 years of lodging an application,
right of a child born to refugee parents to South African citizenship and on the right of a refugee to be informed
of the right to make a submission with regard to a decision to withdraw refugee status.
105

While it was acknowledged that the Minister ought to be able to intervene in circumstances where an
applicant was a threat to national security (also provided for in the Bill), it was felt that, in other provisions (for
example at the appeal stage), the power to intervene was too wide. Furthermore, in the making of Regulations, it
was felt that they ought to ‘be promulgated through a process involving the independent statutory authorities
created by the Bill’.
106

S. 33 of the Bill differed substantially from a similar provision in a previous draft of the Bill which was
believed to comply with international law and was later changed by the Portfolio Committee. Concerns which
were raised by the NCRA related to serious, alleged breaches of international refugee law and the principle of
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NCRA made a number of recommendations in respect of the proposed asylum procedure,
with the intention of making the procedure cheaper and administratively more efficient, and
proposed that there be an obligation to report to Parliament on the number of persons
detained under the Act. Of serious concern to the NCRA were the potentially ‘far-reaching
implications’ of s. 37, which it was feared would ‘significantly widen the scope of exclusion
and cessation’ by treating a refugee who contravened the conditions of his permit as a
prohibited person (illegal alien) 107 . This last concern, and indeed many others raised by
organisations, were later addressed by the Portfolio Committee in their amendments.

4.1

Refugees Act

The Refugees Bill 108 was passed by Parliament in November of 1998, following hearings and
amendments of the Portfolio Committee of Home Affairs 109 . It was very encouraging to note
the Portfolio Committee’s amendments to the Bill, addressing many of the concerns raised by
the NCRA and other commentators. Although some outstanding concerns remain over
certain provisions in the Act 110 and especially in regard to its possible implementation,
including issues not addressed by the Bill and those left to Ministerial regulations 111 , the Act
is very much to be welcomed.

family unity.
107

The text in this draft of the Refugees Bill differed substantially from previous drafts (including the Draft
Bill annexed to the White Paper), which provided that one would be ‘guilty of an offence and liable on
conviction to a fine or to imprisonment for a period note exceeding five years, or to both a fine and such
imprisonment’, rather than ‘be regarded as a prohibited person’.
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Refugees Bill, Republic of South Africa, Number 135 of 1998 (B 135 — 98).
Portfolio Committee Amendments to Refugees Bill, B 135A — 98
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Outstanding concerns include removal of the rights of asylum applicants to an oral hearing and to be legally
represented, see Portfolio Committee Amendments, 4 as well as the change from South African ID’s to
‘documents in the prescribed form’, 4.
111

In particular, there will likely be significant discussion and debate over the manner in which refugees are to
be dealt with during a ‘mass influx’, including the criteria which will be used to determine such an ‘influx’, the
measures which will be taken to deal with ‘manifestly unfounded applications’, the circumstances in which
refugees will be repatriated, and other matters, including those contained in s. 38 of the Refugees Bill.
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V.

CONCLUSION

The historical context of South Africa’s migration and border-control policies is highly
relevant to current debates on asylum and refugee policy. The very same ideology which
resulted in the country’s notorious pass laws and influx control also permeated the country’s
border control and migration policies. Today, South Africa faces additional challenges, with
the current social environment in South Africa becoming increasingly nationalistic and
xenophobic, reflected to some extent by the murder in September 1998 of three Senegalese
asylum seekers on a train between Johannesburg and Pretoria 112 .

In light of these and other factors, one can appreciate the practical difficulties which the
government has faced in managing a migration policy and legislation designed to expel
and/or prevent the entry of individuals deemed ‘undesirable’ 113 . Further, one can appreciate
that this implementation has been the subject of much local and international concern, while
at the same time acknowledge the meaningful steps the South African government has taken
to try and remedy this problem with a new policy.

Since 1994, the involvement and input of South African NGOs, Human Rights Commission
and specialists in policy development have given the country’s new democracy enhanced
credibility and relevance, signalling a much welcomed break from the past. This input has by
no means been limited to civil society in South Africa. Indeed, policy developments relating
to migration and refugees have generated much interest among foreign academics and
institutions, some of whom have received substantial financing, and international and local
human rights organisations, which have tended to operate with more limited budgets. Input
from a broad representation of interests is perhaps also a reflection of the growing tendency
amongst communities of established refugee receiving countries to share or duplicate or even
112

‘Train from hell to Irene Station’, Pretoria News, 4 Sept. 1998. Subsequent articles were critical of the
public’s response, including ‘Public accused of being soft on mob killings’, Sunday Independent (SA), 6 Sept.
1998. This incident was also reported in the international press, including the UK Independent on Sunday,
‘Xenophobic South Africa shrugs off train murders’, 13 Sept. 1998.
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Previous versions of the Act were designed to prevent entry and/or expel ‘undesirables’ such as Jews from
Europe, during World War II.
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(in the case of the European Union) to attempt to harmonise, asylum policies 114 .

Though views on certain issues have frequently been divided, the discourse in South Africa
has undoubtedly benefited from ‘cross-fertilisation’ and discussion by a number of
individuals and organisations, many of whom provided learned commentary on international
protection issues. Particularly valuable contributions were received from those who also
possessed a strong practical understanding of the nature and implementation of the existing
policy in South Africa.
South African NGOs 115 in particular, have contributed to a consultative, locally-based
discourse, allowing matters relating to refugee and migration policy to be discussed more
openly. In light of the new Refugees Act, a relatively strong network of civil society
organisations and growing number of specialists operating in South Africa, one can expect
continued discussion and awareness of these very important issues, and hope that the
cumulative effect is one which strengthens the right of asylum in South Africa.

However, given the outstanding concerns over the new legislation, as well as the formidable
challenges in its implementation, the future asylum discourse in South Africa will no doubt
also prove to be contentious.
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For a discussion of European asylum policy, and especially the Inter-Governmental Conference, see
Standing Committee of Experts in international immigration, refugee and criminal law, ‘Democracy, Migrants
and Police in the European Union: The 1996 IGC and Beyond’, FORUM, Netherlands, 1997.
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These include, but are not necessarily limited to: Lawyers for Human Rights, Centre for Applied Legal
Studies, Centre for Policy Studies, Centre for Development and Enterprise, Centre for Southern African Studies,
UCT Law Clinic, Southern African Migration Project, Jesuit Refugee Services, Refugee Studies Programme,
Legal Resources Centre, Black Sash and Refugee NGO Forums in Durban, Cape Town and Gauteng, and many
others.
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