
 

 

INDEX 
 

 

A 
Accountability 

legitimizing effect, 35-36 
meaning, 29–32 
public law, 32 
three levels, 29 

Ahtisaari, Martti, 55, 64 
Annan, Kofi, 20, 116 
Applicable law 

domestic law, 128-133, 207 
internal law of organizations, 118 
international human rights law, 117-

128 
vis-à-vis ITA-missions, 114-133 

international humanitarian law, 115 
law of occupation, 116 

within internationally administered 
territories, 128-131 

Australia, 99 

B 
Bici & Anor v. Ministry of Defence, 180 
Bildt, Carl, 131 
Bosnia and Herzegovina 

applicable law, 129 
Brčko District, 163 
Commission on Human Rights, 219 
Constitution, 77, 219 
Constitutional Court, 218-26 

U 9/00 re The Law on State Border 
Service, 220 

Dayton Peace Agreement, 53, 129, 
148, 152, 163, 180, 219, 223 

EU administration of the city of 
Mostar, 54, 133, 181 

Human Rights Chamber, 219 

international administration. See 
Office of the High Representative 

local authorities, 163-164, 216-118 
local courts, 163-164, 218-126 
sovereignty, 77 
vetting of policemen, 216-118 

C 
Churchill, Winston, 86 
Comparative law methodology, 11-17 

common zone of impact, 7 
comparative objective, 12 
four stages, 14-17 
functionalism, 13 
praesumptio similitudinis, 14 
tertium comparationis, 15-16 
vertical, 12 

Compensatory claims procedures, 181-
183 
adverse effect, 197-199 
claims commissions, 182 
nature, 181 

Constitutional review. See Judicial review 
Constitutionalism, 17, 20, 36, 38, 277 
Cyprus, 126, 233 

D 
Dayton Peace Agreement. See Bosnia and 

Herzegovina 
Definitional considerations, 17-36, 66 
Derogations. See State of Emergency 
Detention Review Commission, 204-208 

discontinuation, 206 
establishment, 205 
independence, 205 
mandate, 205 



 INDEX  310 

 

Domestic law. See Applicable law 

E 
Eakin v. Raub, 25, 26 
East Timor 

Alves case, 214 
applicable law, 119, 129 
Armando dos Santos case, 215 
international administration. See 

UNTAET 
Kashiwagi case, 214 
local authorities, 160-63 
local courts, 201, 213-15 
occupation, 58 
referendum, 58 
transfer of sovereignty, 58, 76 

Eastern Slavonia. See UNTAES 
EU 

engagement in ITA-missions, 8, 54, 
181 

EULEX. See EULEX 
European Anti-Fraud Office of the 

European Commission, 178 
EU administration of the city of Mostar. 

See Bosnia and Herzegovina 
EU Special Representative 

Bosnia and Herzegovina, 54 
EULEX, 57, 263 
European Convention for the Prevention 

of Torture and Inhumane or Degrading 
Treatment or Punishment, 242 

European Convention on Human Rights 
derogations, 171 
espace juridique, 127 
European Court of Human Rights. See 

European Court of Human Rights 
extra-territorial effect, 124-128 
international entities, 121 

European Court of Human Rights 
Aksoy, 168 
Al-Adsani, 136, 144 
attribution, 124-125, 230-132 
Banković, 124, 127, 230, 234 
Behrami, 125, 230, 234 
Berić, 231 

Bosphorus, 139 
Cyprus v. Turkey, 126, 234 
exhaustion of local remedies, 232-135 
Gajić, 231, 234 
Hess, 124 
Ilaşcu, 124 
Ireland v. the United Kingdom, 167 
Issa, 124, 233 
Jeličić v. Bosnia and Herzegovina, 

219 
jurisdiction, 125-126 
Kusumaj, 231 
Lawless, 167 
Loizidou, 124, 126, 230 
Marshall, 168 
Öcalan, 124 
Sejdić and Finci v. Bosnia and 

Herzegovina, 131, 231 
Waite and Kennedy v. Germany, 135 

European Court of Justice, 139 
Kadi I, 139 

Executive interference 
by OHR, 222-126 
by UNMIK 

Human Rights Advisory Panel, 
197-199 

local courts, 211-113 
by UNTAET, 213-115 

Extra-judicial detentions, 204-208 
Kosovo, 204-208 
review mechanisms. See Detention 

Review Commission 
Extra-juicial detentions 

East Timor, 213-215 
Extra-territorial effect of human rights 

treaties, 124-128 
exhaustion of local remedies, 232-235 

F 
Fletcher v. Peck, 22 
Framework Convention for the Protection 

of National Minorities, 242 
France, 72, 102 
Free City of Danzig, 47 

accountability, 105 



311 INDEX 

  

Constitution, 47, 104 
High Commissioner, 47, 104 
sovereignty, 73 

Free Territory of Trieste, 48, 60, 106 
Friedrich, Carl Joachim, 18, 20, 21, 35, 

279 
Friesenhahn, Ernst, 25 
Functional duality, 218–226 

doctrine, 220–222 
limitations, 222–226 

Further research, 8 

G 
Germany, 24, 72, 101, 234 
Global administrative law, 37 
Great Britain, 86, 96, 168, 169, 180 

H 
Haekkerup, Hans, 206 
Hall, Duncan, 70 
Hammarberg, Thomas, 4, 5, 216, 257, 

291 
Hay-Bunau Varilla Treaty, 68 
Hobbes, Thomas, 19, 27, 32 
Human Rights Advisory Panel, 193-199 

discontinuation, 197-199 
independence, 195 
interference by UNMIK, 197-199 
mandate, 195, 196 

Human rights law 
applicability to ITA-missions, 117-128 
friction with immunities, 135 
status, 119–120 
treaties, 120–128 

accession by ITA-missions, 120-
121 

automatic succession, 121-123 
derogations. See State of 

Emergency 
extra-territorial effect, 124-128 

Human Rights Review Panel, 264 

I 
Immunities, 135-145 

access to court, 94, 136, 143 
General Convention, 135, 137, 141, 

182 
limitation by courts, 138-139, 209-229 
military personnel, 137 
OHR, 141 
UNMIK, 141 
UNTAET, 141 
waiver, 136-138, 144 

Individual petitions 
hearings, 88 
mandates system, 85-92 
petitioning the crown, 87 
sui generis administrations. See Saar 

Basin and Free City of Danzig 
trusteeship system, 85-92 

Indonesia, 58, 65, 76, 123, 236 
Internal oversight procedures, 137, 176-

179 
Office of Internal Oversight Services, 

176-177 
International Civilian Office, 263 
International constitutionalism, 37 
International Court of Justice 

Admissibility of Hearing of 
Petitioners, 97 

Certain Phosphate Lands, 98 
Continued Presence of South Africa, 

60 
Cumaraswamy, 136 
Interhandel, 232 
International Status of South West 

Africa, 71, 77, 97, 99 
Kosovo, 74-75, 229 
Legal Consequences of the 

Construction of a Wall in the 
Occupied Palestinian Territory, 
116 

Legality of the Threat or Use of 
Nuclear Weapons, 116 

Northern Cameroons, 97 
South-West Africa, 95, 99 
sovereignty, 71 



 INDEX  312 

 

trusteeship system. See UN trusteeship 
system 

Voting Procedure concerning South 
West Africa, 97 

International Covenant on Civil and 
Political Rights, 123, 165-171, 204, 
236, 237, 239-244 
Kurbogaj v. Spain, 125, 235 
Saldias de López v. Uruguay, 125 

International humanitarian law. See 
Applicable law 

International Law Association, 9, 29, 117 
International Law Commission, 9 
International territorial administration 

assumed benevolence, 8 
contemporary meaning, 6-7, 41, 49-52 
domestic jurisdictions, 179-180, 209-

229 
immunities. See Immunities 
international criminal law, 262 
lack of legal framework, 114-133 
legal basis, 66 

Article 24 UN Charter, 59-66 
Chapter VII UN Charter, 59-66 

mandate, 147–164 
attribution, 147-150 
gradual devolution, 153-164 
self-interpretation, 150-152 

neo-colonialism & neotrusteeship, 42 
power-sharing arrangements, 154-164 
precedents, 42-49 
presumed legitimacy, 8 
relationship with peacekeeping, 50-52, 

115 
sovereignty, 66-78 
state consent, 64-66, 116 
treaties, 120–128 

Israel, 170 

J 
Jerusalem, 49, 107 
Jerusalem-Jaffa District Governor v. 

Suleiman Murra, 93, 220 
Jessen-Petersen, Søren, 190 
Judicial independence 

diffusion of public power, 26-29 
executive intervention, 197-199 
meaning, 26-29 

Judicial review 
constraint, 28 
institutionalization, 23-24 
ITA-context, 92–100, 142 
Marshall, Chief Justice, 22 
meaning, 21-25 

K 
Kelsen, Hans, 23, 25, 61 
KFOR. See UNMIK 
Kosovo 

Ahtisaari proposal, 55 
applicable law, 119, 130-131 
international administration. See 

UNMIK 
International Civilian Office, 263 
local authorities, 155-160, 190 
local courts, 201-204, 207, 211-213 
privatization, 201-204 
Roma lead-poisoning 

background, 1-5 
international reaction, 3-5 
legal actions, 9, 133, 198 

sovereignty, 74-75 
Special Chamber of the Kosovo 

Supreme Court on Kosovo Trust 
Agency Related Matters, 201-204 

Supreme Court, 207, 208, 210 
unilateral declaration of independence, 

57 
Kouchner, Bernhard, 2, 41 

L 
Law of occupation, 116 
League of Nations mandates system, 43-

45 
accountability, 83-100 
A-Mandates, 44 
Article 22 of the League Covenant, 43, 

82 
B-Mandates, 44 



313 INDEX 

  

C-Mandates, 44 
establishment, 43-44 
legal obligations, 44-45 
local courts, 93 
Mandates Commission, 84, 87 
nature of authority of mandatories, 71 
Permanent Court of International 

Justice, 94 
petitions, 85-90 

hearings, 88 
reporting, 83-85 
sovereignty, 44, 47, See Sovereignty 
termination of mandates, 70 

Legitimacy 
meaning, 32-36 
public law, 33 
sources, 33-35 
worthiness to be recognized, 32 

M 
Madison, James, 27 
Marbury v. Madison, 22, 26, 220, 303 
McIlwain, Charles, 27 
Montesquieu, 27 

N 
Nauru, 98, 99 
Nowicki, Marek, 192, 196 

O 
Office of the High Representative 

background, 53-54 
Bonn powers, 152, 164, 218 
dismissal of local politicians, 222-226 
functional duality, 218-226 
immunity. See Immunities 
local courts, 218-226 
mandate, 148, 151-152 
Peace Implementation Council, 54, 

152, 226 
relationship with the UN, 62 
vetting of policemen, 216-218 

Ombudsperson Institution in Kosovo, 
188-192 
discontinuation of international 

mandate, 189-192 
independence, 189 
mandate, 189 
reports, 143, 192, 206 

Ombudsperson Office in East Timor, 188 

P 
Palau, 46 
Palestine, 93 
Panama Canal Zone, 68 
Peacebuilding Commission, 262 
Peacekeeping 

Brahimi report, 51, 131, 262 
evolution, 50-52 
multidimensional, 52 
UN Handbook, 41, 51, 153 

Permanent Court of International Justice 
Consistency of Certain Danzig 

Legislative Decrees, 104 
Free City of Danzig and ILO, 105 
Interpretations of Treaty of Lausanne, 

96 
Jurisdiction of the Courts of Danzig, 

105 
Legal status of Eastern Greenland, 68 
Lighthouses in Crete and Samos, 67 
mandates system. See League of 

Nations mandates system 
Mavrommatis Jerusalem Concessions, 

96 
Mavrommatis Readaptation, 96 
Polish Postal Service, 104 
Port of Danzig, 105 
Treatment of Polish Nationals, 73 

Petitions. See Individual petitions 
Plato, 19 
Portugal, 58, 76 
Public law 

accountability and legitimacy, 29-36 
approach to international law, 36-38 
general ITA-context, 10, 19 

Public power 



 INDEX  314 

 

core principles, 19-29 

R 
reporting, 101 

mandates system, 83-85 
trusteeship system, 83-85 

Reporting 
ITA-missions, 175-176 

principal-agent relationship, 175 
UN Treaty-based bodies, 236-244 

Romania, 184 
Rücker, Joachim, 3 
Rule of law 

institutionalization, 21 
legal framework for ITA-missions, 82, 

115-133 
limited government, 18 
meaning, 19-21 

Ryukyu Islands, 68 

S 
Saar Basin, 46-47 

accountability, 101-103 
Governing Commission, 46, 101 
local courts, 103 
petitions, 102 
plebiscite, 47 
reporting, 101 
sovereignty, 72 

Sarkis v. Lajcak et al., 228 
self-determination, 71 
Self-determination, 118 
Serbia, 74-75, 236, 237, 240 
Simma, Judge, 36 
Smuts, Jan, 43 
Solange judgments, 138 
South Africa, 70, 97 
Sovereignty 

formal approach, 67 
Free City of Danzig. See Free City of 

Danzig 
mandates systemt, 69-73 
material approach, 67 
non-applicability, 75, 77 

Saar Basin. See Saar Basin 
shared sovereignty, 72 
trusteeship system, 62, 69-73 

State consent, 64-66, 116 
State of emergency, 165-171 

derogations from international human 
rights treaties, 166-70 

extent, 167 
non-derogable rights, 167 
proclamation, 169 
temporary nature, 169 

Syria, 170 

T 
Tamanaha, Brian, 21 
The Netherlands 

“Mothers of Srebrenica” v. State of 
the Netherlands and the United 
Nations, 140 

The Panama Canal Treaty, 69 
Timor Leste. See East Timor 
Torrijos-Carter Treaty, 69 
Treaty of Versailles, 43, 46, 47, 72, 73, 

101-103 
Turkey, 124, 233 

U 
UN Charter 

Article 103, 123 
Article 105, 135 
Article 24, 59-66 
Article 41, 62 
Article 42, 62 
Article 76, 45, 63, 82 
Article 77, 45, 63 
Article 78, 60, 64 
Article 79, 63 
Article 80, 64 
Article 81, 46, 64 
Article 87, 85, 90 
Chapter VI, 63 
Chapter VII, 59-66 
Chapter XII, 45, 63 
Chapter XIII, 45, 63 



315 INDEX 

  

UN trusteeship system, 45-46 
accountability, 83-100 
discontinuation, 46, 63 
International Court of Justice, 94 
legal basis, 45 
petitions, 90-92 

hearings, 91, 97 
petitions unit, 91 

reform, 63-64 
reporting, 85 
sovereignty. See Sovereignty 
Trusteeship Council, 45 

UN tursteeship system 
Trusteeship Council, 85 

United States, 25, 28, 68, 179, 228 
United States v. Frank J. Ronghi, 180 
UNMIK 

applicable law. See Applicable law 
background, 54-57 
claims commissions, 183 
detentions, 204-208 
Human Rights Oversight Committee, 

186 
human rights treaties. See Human 

rights law 
immunity. See Immunities 
International Criminal Tribunal for the 

Former Yugoslavia, 263 
Judicial Inspection Unit, 177 
Kosovo Judicial and Prosecutorial 

Council, 178 
local courts, 207, 211-213 
mandate, 150, 147-164 
power-sharing arrangements, 160 

Provisional Institutions of Self-
Government, 157 

relationship with KFOR, 55, 231 
removals from office, 222 
reporting to treaty-based compliance 

mechanisms, 239-244 
SC Res. 1244 (1999), 74-75, 147 
Special Chamber of the Kosovo 

Supreme Court on Kosovo Trust 
Agency Related Matters, 201-204 

treaties, 6 
Universal Periodic Review, 240 

UNTAES, 53 
UNTAET 

applicable law. See Applicable law 
background, 58 
detentions, 213-215 
Human Rights Unit, 186 
immunity. See Immunities 
local courts, 201, 213-215 
mandate, 150, 147-164 
Office of Inspector General, 177 
power-sharing arrangements, 160-163 
SC Res. 1727 (1999), 148 

V 
Venice Commission, 122, 131, 193, 217, 

244 

W 
Ware v. Hylton, 22 
Weimar Republic, 24 

 


