A Just Cause for Dismissal
in the United States and the Netherlands

Een redelijke grond voor ontslag in Amerika en Nederland






A Just Cause for Dismissal in the United States and the Netherlands
A study on the extent of protection against arbitrary dismissal for
private-sector employees under American and Dutch law
in light of Article 4 of ILO Convention 158
Een redelijke grond voor ontslag in Amerika en Nederland
Een onderzoek naar de mate van bescherming tegen een willekeurig ontslag
voor werknemers onder het Amerikaanse en Nederlandse recht
in het licht van artikel 4 van 140 Conventie 158
Proefschrift
ter verkrijging van de graad van doctor aan de
Erasmus Universiteit Rotterdam
op gezag van de
rector magnificus
Prof. dr. S.W.J. Lamberts
en volgens besluit van het College voor Promoties.

De openbare verdediging zal plaatsvinden op
vrijdag 9 maart 2007 om 13.30 uur
door

Engeline Grace van Arkel

geboren te Haarlem



Promotiecommissie
Promotor : Prof. mr. C.J. Loonstra

Overige leden : Prof. J.R. Grodin
Prof. mr. E. Hey
Prof. mr. F.J.M. De Ly

© 2007 E.G. van Arkel / Boom Juridische uitgevers

Behoudens de in of krachtens de Auteurswet van 1912 gestelde uitzonderingen mag niets uit
deze uitgave worden verveelvoudigd, opgeslagen in een geautomatiseerd gegevensbestand, of
openbaar gemaakt, in enige vorm of op enige wijze, hetzij elektronisch, mechanisch, door
fotokopieén, opnamen of enige andere manier, zonder voorafgaande schriftelijke toestemming
van de uitgever.

Voor zover het maken van reprografische verveelvoudigingen uit deze uitgave is toegestaan
op grond van artikel 16h Auteurswet 1912 dient men de daarvoor wettelijk verschuldigde
vergoedingen te voldoen aan de Stichting Reprorecht (Postbus 3060, 2130 KB Hoofddorp,
www.reprorecht.nl). Voor het overnemen van (een) gedeelte(n) uit deze uitgave in
bloemlezingen, readers en andere compilatiewerken (art. 16 Auteurswet 1912) kan men zich
wenden tot de Stichting PRO (Stichting Publicatie- en Reproductierechten Organisatie,
Postbus 3060, 2130 KB Hoofddorp, www.cedar.nl/pro).

No part of this book may be reproduced in any form, by print, photoprint, microfilm or any
other means without written permission from the publisher.

ISBN 978 90 5454 809 6
NUR 825
www.bju.nl



Dedicated to Hein van Straaten
for the person he was and still is



‘[Het] blijft, juist met het oog op de globalisering van de economie, van groot belang dat ook
op wereldschaal aandacht wordt gegeven aan het stellen van arbeidsnormen die wereldwijd
worden erkend en aanvaard. Eerlijke concurrentie is immers slechts alleen mogelijk als in de
wereld min of meer gelijke standaards worden aangehangen ten aanzien van de voorwaarden
waaronder arbeid wordt verricht.’

Translated into English:

‘Particularly in light of globalization, [it] is important that attention continues to be given,
also on a worldwide scale, to the setting of labour standards that will be acknowledged and
accepted throughout the world. In fact, fair competition is possible only when worldwide
more or less equal standards are respected with regard to the conditions under which
employment takes place.’

Prof. mr. P.F. van der Heijden, Handhaving van ILO-(minimum)normen, in: Prof. dr. N.
Sybesma-Knol, Prof. mr. P.F. van der Heijden, Rol en betekenis van de
rechtsontwikkeling in de ILO, Preadviezen, Mededelingen van de Nederlandse
Vereniging voor Internationaal Recht (NVIR) No. 119, Kluwer, Deventer, 1999, p. 10.
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I INTRODUCTION AND CENTRAL QUESTION
1 Introduction

1.1 A just cause for dismissal

1.1.1  Protection against arbitrary dismissal in general

In this thesis, I focus on a just cause for dismissal, also referred to as the just
cause standard. In practice, the term just cause is used interchangeably with the
term good cause, however, generally refers to the same standard.' This standard
aims to provide private-sector employees protection against arbitrary dismissal
in general, by requiring a valid reason for dismissal. This must be distinguished
from protection against arbitrary dismissal for specified reasons, based on
prohibitions on dismissal (opzegverboa’en).2

For a proper understanding of the just cause standard, we need to go
back to the Industrial Revolution, which started about the 1760s in England with
the invention of the steam engine.3 In what is known as the First Industrial
Revolution, the energy potential of coal was exploited. In the Second Industrial
Revolution, electric power replaced coal.* Due to these new technologies and
sources of power, mass production and mass profits became possible. This
resulted in a new class of wealthy factory owners, the industrialists, better
known as capitalists.5 The motivation of these capitalists was profits, and
whether they be conscienceless exploiters or tender hearted idealists, as Filene
stresses, they had to run their businesses on business principles, which
conflicted with humane sentiment.® Hence, employers benefited from the new
sources of power to be applied to the production process at the expense of
workers.” Consequentlg/, the Industrial Revolution became a revolution of the
rich against the poor,” bringing together large groups of people in factories

In contrast, civil courts in the United States courts make a distinction between just cause as applied in
the context of collective bargaining agreements, referring to the interpretation of just cause by
arbitrators, and good cause as applied in the context of common law exceptions to the at-will rule,
referring to the interpretation of just cause by civil courts. See also below under § 11.3.3 and
§12.3.3.

The right to protection against arbitrary dismissal may also include the right to appeal, compensation
and/or damages, besides the right not to be dismissed without a valid reason. In this thesis, focusing
on Art. 4 of ILO Convention 158, the term arbitrary refers to the latter only.

The (First) Industrial Revolution also affected Scotland and Wales. Therefore, it is also correct to say
that the First Industrial Revolution started in Britain. See Hepple 1986, p. 13; Stearns 1993, p. 1;
Deane 1996, p. 16, 17 and 19.

Stearns 1993, p. 5; Atkeson and Kehoe 2001, p. 1.

Woll 1930, p. 101; Stearns 1993, p. 5 and 6, 26.

Filene 1930, p. 3.

For the Industrial Revolution, see further below under § 1.2.1.

Polanyi 1944, p. 35; Stearns 1993, p. 5.

00 N N W A



under bad working conditions.” Moreover, most countries provided for absolute
freedom of contract with regard to hiring and firing, i.e. provided for the
freedom of either party to terminate the employment relationship without cause,
requiring only prior notification of such an intention.'” The negative effects of
the Industrial Revolution, however, made governments realize that the principle
of freedom of contract, in response to the prevailing theories of economic
liberalism, had its limits, and that workers should be protected against abuse of
employelrs.11 Subsequently, most but not all countries enacted legislation on
safety, working hours and child labour.'? Also, a number of countries started to
require a valid reason for dismissal, i.e. a just cause for dismissal to protect
employees against arbitrary dismissal in general: a iusta causa dimissionis."”

1.1.2  Dismissal systems in the world

In the course of the second half of the twentieth century, the just cause standard
had become widely accepted.'* Just cause protection did not become universal,
however.”” Different dismissal systems saw the light after the Industrial
Revolution.'® When we look more closely at these dismissal systems generally
two perceptions prevail. As Summers states

‘On the one hand, [there are those] who see the world in economic terms. For
them, free trade is an inviolable principle that promotes economic development
and works for the economic benefit of all. Any regulation limiting that freedom
violates that principle and undermines its benefits. On the other side [there are]
those who see the world in social and moral terms. They see free trade as
needing regulation to protect and promote non-economic values of human
: . . 517
rights, the environment, and labour rights.

Based on these perceptions, a rough distinction can be made between (i) an at-
will dismissal system that allows a dismissal without cause; and (i1) a just cause
dismissal system that requires a just cause for dismissal.'® In brief, under the

Hepple 1986, p. 13; Stearns 1993, p. 5 and 6 and 27; Deane 1996, p. 17.

Termination of employment digest, ILO 2000, p. 9.

Hepple 1986, p. 6 and 12; Termination of employment digest, ILO 2000, p. 9.

Termination of employment digest, ILO 2000, p. 9.

Loonstra en Zondag 2004, p. 275.

See also Van Peijpe 1998, p. 45, referring to the rules of law regarding a ‘socially-justified dismissal’
in Germany, 1951; a ‘reasonable and serious reason’ in France, 1973; an ‘unfair dismissal’ in Great
Britain, 1971; an ‘objective and legally-recognized ground’ in Spain, 1980. For other countries, see
Appendix I.

Termination of employment digest, ILO 2000, p. 8-11.

See also Appendix L.

Summers 2001, p. 7.

See Blanpain 2001, p. 14, who refers to different criteria, among which the just cause standard, based
on which one can distinguish different systems of job security (in this respect, see Appendix I). For a
distinction based on employment protection including social security, see Van Peijpe 1998, p. 49 and
50. One further can distinguish between an open-ended just cause dismissal system and a limited



economic perception, which dominates in an at-will dismissal system, labour is
considered as a commodity to be exchanged on the open market; just cause
protection hampers this free trade.'” Under the social perception, which
dominates in a just cause dismissal system, the idea is that the employee is
dependent on the employer in economic and societal aspects, hence, workers
need to be protected by the government against abuse of employers.”’

1.2 The need for protection of workers against abuse of employers
1.2.1  Industrial Revolution

From England, the Industrial Revolution spread to other countries. The first
countries affected in the nineteenth century were those that were geographically
close to England, e.g. the Netherlands, or in the case of the United States,
historically and culturally close.”' In the United States, the Industrial Revolution
started in the 1820s with the importation of technological systems from Britain.
Textile factories in New England formed the core of the American factory
industry.” The United States emerged as a strong industrial nation by the end of
the nineteenth century, with the burst of growth of automobile plants in Detroit.
It had a labor shortage, however. Hereupon, it had no other choice than to
import immigrant workers. They were generally treated as racially inferior by
many of the American industrialists. Hence, particularly for immi%rant workers,
the Industrial Revolution led to extremely bad working conditions.”

In the Netherlands, the Industrial Revolution began in the 1830s. In
these years, the first large-scale factories were set up to produce more boats and
textiles in order to meet the demands of the Javanese market under the colonial
Dutch government. In the 1870s, a period in which employees were still
unorganized, the Industrial Revolution reached its lowest point for the Dutch
workers, a period better known as the ‘Social Question’ (Sociale Quaestie),
characterized by low wages, bad housing and unsafe working environments.**
Subsequently, the Industrial Revolution further spread to other countries in the
world, e.g. Russia and Japan, where workers met the same problems that
workers elsewhere had met during their Industrial Revolution. In effect,

(exhaustive) just cause dismissal system. Article 4 of ILO Convention 158 contains a limited just
cause dismissal system, however, in practice is open-ended. See below under § 22.1.

Rojot 2001, p. 428; Vandenberghe 2004, p. 50-54.

Hepple 1986, p. 11; Hepple 2003, p. 7; Vandenberghe 2004, p. 48, referring to P. Davies and M.
Freedland, Kahn-Freund’s Labour and the Law, Stevens, London, 1983, p. 18.

Stearns 1993, p. 1 and 41; Hepple 1986, p. 13.
Stearns 1993, p. 48.

Hepple 1986, p. 13; Stearns 1993, p. 52; Parker 1996, p. 354 and 355, and 364 and 365. See also De
Swaan 1989, p. 209, referring to state old age pensions at the time, initiated by employers, which
excluded black people and immigrants.

Van Zanden 1996, p. 84 and 85; Bakels 2000, p. 5 and 6; De Swaan 1989, p. 216.
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worldwide, the negative effects of the Industrial Revolution emphasized the
need for protection of workers against abuse of employers.”

1.2.2  Economic globalization

In the course of the twentieth century, many of the individual factory owners,
1.e. capitalists were replaced by multinationals. As Stearns describes it

‘(...) the explosion of multinationals and their increasing ability to operate a
variety of economic activities, from resource extraction to capital transfers, in
almost every part of the world constituted the clearest sign that the industrial
revolution had entered a new, global phase after 1950 [in which] the globe was
treated as a single industrial unit.”*

These multinationals are considered as the ‘key engines’ of what is called the
process of economic globalization.”” This process could evolve, due to the
opening of markets,” as promoted by international organizations as the GATT
(General Agreement on Tariffs and Trade), its successor the WTO (World Trade
Olrganisation),29 the IMF (International Monetary Fund),30 and the World
Bank.’' More specifically, the OECD (Organization for Economic Co-operation
and Development)32 defines economic globalization as the process in which

25
26
27

28
29

30

31

32

Stearns 1993, p. 1, 104, 123 and 124; Munting 1996, p. 331.
Stearns 1993, p. 222 and 223.

According to Davidsson they account for two-thirds of global trade in goods and services. Davidsson
2002, p. 1. See also Beck 2003, p. 2 and 19; Grapperhaus 2006, p. 4.

Clem Tisdell and Raj Kumar Sen in: Economic Globalisation 2004, p. 3.

The WTO succeeded the GATT (General Agreement on Tariffs and Trades) in 1995. It aims to
reduce trade barriers in order to help producers of goods and services, exporters and importers
conduct their businesses. On 11 December 2005, the WTO has 149 members, covering about 90 per
cent of world trade, e.g. among the still absent countries are Taiwan and the Russian Federation. See
www.wto.org. See also Van Roozendaal 2001, p. 32; Validire 2001, p. S51and 52; Munck 2002, p.
128 and 129; Mandle 2003, p. 12.

The IMF is a specialized agency of the United Nations with 184 member states (2007). Its goal is to
foster monetary cooperation, secure financial stability, facilitate international trade, promote high
employment and sustainable economic growth, and reduce poverty. Kooijmans 2000, p. 187. See also
www.imf.org

The World Bank is a specialized agency of the UN. The World Bank’s mission is to fight poverty and
to improve the living standards of people in the developing world. Already, in 1995, the World Bank
stated that globalization was likely to continue based on (i) the ongoing technological change that
continues to drive down communications and transportation costs; (ii) the decrease of political
conflicts in areas ranging from Europe to the Middle East and South Africa that makes moving goods
and capital across borders easier; and (iii) developing countries continue to abandon strategy of
closing their borders for trade. See Kooijmans 2000, p. 187; World Bank’s World Development
Report 1995, Workers in an Integrating World, p. 52; www.worldbank.org

The predecessor of the OECD (the OEEC: Organisation for European Economic Co-operation) was
established in 1948 at the initiative of the US Minister of Foreign Affairs, Marshall in the light of the
restoration of Europe after the Second World War. In 1960, it was succeeded by the OECD, which
until now has served as an international forum for discussions on economic and social policies. By
2007, it has a global reach and groups 30 member countries sharing a commitment to democratic
government and the market economy among which the Netherlands and the United States, with



economic markets, and technologies and communication patterns, gradually
exhibit more global characteristics, and fewer national or local ones.”® Similarly,
Blanpain and Colucci speak of an increased international economic integration,
involving trade, foreign direct investment and capital flow on the one hand, and
the emergence of a knowledge society, going hand in hand with a revolution in
the information and communication technology on the other.**

In general, one tends to define the process of economic globalization simply as
globalization. However, the latter is a general term, which lacks an
unambiguous definition. Hey, for example, defines globalization as the process
by which social relationships, including those of individuals and groups, extend
across the globe.” Beck, on the other hand, defines globalization as denoting the
processes, through which sovereign national states are criss-crossed and
undermined by transnational actors with varying prospects of power,
orientations, identities and networks.*® To the extent they indicate that
globalization captures elements of a widespread perception that there is a
broadening, deepening and speeding up of worldwide interconnectedness in all
aspects of life, both are right.”’ Globalization has a number of dimensions,
however. In this respect, Beck, without claiming completeness, refers to
globalization of communications technology, ecology, economics, work
organization, culture and civil society.*®

This thesis focuses on economic globalization, and particularly on the
negative effects this process has had on workers worldwide since the 1990s,
when a large number of developing low-wage countries became involved, either
as important exporters of manufactured goods, or as attractors of foreign direct
investment.”> The reason to particularly focus on its negative effects is to
demonstrate that workers still need protection against abuse of employers, and
against arbitrary dismissal in particular.” In brief, employers in developed
countries claim that, due to the entrance of low-wage countries they need to
reduce costs of employees by reducing wages, by dismissal at home and/or

active relationships with some 70 other countries. See Kooijmans 2000, p. 203 and 204. See also
www.oecd.org

The Internet with a worldwide reach sharply reduced transportation and telecommunication costs and
played an important role in the process of economic globalization. OECD 1997, p. 19; World
Economic Outlook 1997, p. 45 and 46; Peeters 2001, p. 21-24.

Blanpain en Colucci 2004, p. 1. See also Beck 2003, p. 1; Peeters 2001, p. 21; Van der Heijden en
Noordam 2001, p. 19; Wailes 2002, p. 34.

Hey 2003, p. 3.
Beck 2003, p. 11.
See www.polity.co.uk/global/executiv.htm

Beck 2003, p. 2 and 19. See also Stearns 1993, p. 172. Another dimension, for example, is
globalization of crime.

World Economic Outlook 1997, p. 45 and 46; Peeters 2001, p. 21-24.
See also below under § 23.2.

33

34

35
36
37
38

39
40



making use of plants abroad.”’ Van der Heijden and Noordam, for example,
refer to the closing of Philips Lighting in Terneuzen, the Netherlands, when
Philips decided to have the lights produced in Poland where goods could be
produced cheaper because of lower wages.”” Blanpain and Colucci refer to
Siemens in Germany which, in 2003, relocated one-third of its software
development to low-wage countries for the same reason.”’ Hence, these
countries stress that the entrance of low-wage countries in the process of
economic globalization for them has led to either a fall in wages of low-skilled
workers and/or a rise in the unemployment rate. Consequently, employers in
developed countries (have) put pressure on governments to deregulate dismissal
laws to enable them to react more flexibly to changes on the market to
strengthen their competitive position in the international context.**

In developing countries, with the emergence of so-called export processing
zones (EPZs), the process of economic globalization has brought negative
effects for workers as well. The term EPZs refers to specially designated
industrial zones or plants that have been established with special incentives or
privileges in order to attract foreign investors, ranging from the provision of
infrastructure to tax exemptions. To give an idea, in 1998, there were some 850
EPZs worldwide, employing 27 million people, the overwhelming bulk
consisting of young female workers.

In particular, governments of developing countries — which are
generally most in need of foreign investment — did not hesitate to publicize that
their EPZs were excluded from normal industrial relations, wages were low and
trade unions were prohibited. A study of the World Confederation of Labour
(WCL) shows that the rights of workers in EPZs, in effect, have been put ‘for
sale’ to attract multinationals in the hope for job creation. Trade union rights and
gender discrimination constitute the most serious violations of workers’ rights,46
consequently, globalization in this respect is tending to undermine
(inter)national protections of basic workers’ rights.*’

4 Laurence Lasselle, Serge Svizzero and Clem Tisdell in: Economic Globalisation 2004, p. 188;

Peeters 2001, p. 38 and 223.

Van der Heijden en Noordam 2001, p. 19 and 20. See also De Telegraaf 5 April 2006, which
announced the closing of Philips Lightning in Weert — involving 250 employees — partly moving its
production lines to low-wage countries as China and Poland.
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Blanpain en Colucci 2004, p. 3.

Laurence Lasselle, Serge Svizzero and Clem Tisdell in: Economic Globalisation 2004, p. 188;
Peeters 2001, p. 38 and 223.

Akpokavie 2001, p. 35 referring to ILO: Labour and social issues relating to export processing
zones, Report for discussion at the Tripartite Meeting of Export Processing Zones-operating countries
Geneva, 1998.

Akpokavie 2001, p. 35-39, referring to a study of the World Confederation of Labour (WCL) of
EPZs on the compliance with core labour standards (right to join a union and right on collective
bargaining; non-discrimination; elimination of forced, and child labour). See WCL: Export
processing zones and international labour standards, Case Studies of Senegal, Madagascar, Mexico,
Honduras, Sri Lanka and Indonesia, Brussels, 2000.

Howard 2001, p. 55 and 56.

45

46

47



1.3 International labour standards
1.3.1 ILO

Already, during the Industrial Revolution, industrialists became aware of the
boomerang effect massive production had on workers who had become less
productive because of bad working conditions. By improving the working
conditions for their workers, they exposed themselves to economic
disadvantages as the price of their social policy, undermining their competitive
position in the international context.*® Consequently, the Industrial Revolution
led to a distortion of the balance of competitiveness among states. Industrialists
realized that an international labour body was needed to create humane working
conditions to improve productivity of workers, and to correct the pattern of
international competition. Subsequently, in 1897, at the initiative of
industrialists, a private organization was set up in Brussels, Belgium, the
International Association for the Legal Protection of Workers, whose main
purpose came to serve as a link between the different groups in different
industrial countries, necessary to correct the distortions of a free labour market.
The functioning of the Association was hampered by the outbreak of the First
World War. Nevertheless, after the war their initiative, eventually, resulted in
the establishment of the International Labour Organization (ILO), whose goal it
was to create international labour standards to establish social justice, and to
correct the pattern of international competition.49

The entrance of low-wage countries in the process of economic
globalization, however, led to a new distortion of the balance of competitiveness
among developed and developing states.” Subsequently, in 1998, the legislative
body of the ILO, the International Labour Conference, adopted the Declaration
on Fundamental Principles and Rights at Work and its Follow-up (hereafter also
ILO Declaration of 1998). This Declaration aims to achieve that workers in the
world — through harmonization of core labour standards — equally benefit from
the process of economic globalization.”'

1.3.2 ILO Convention 158
Earlier, in 1982, the International Labour Conference adopted ILO Convention

158, supplemented by ILO Recommendation 166. With this Convention, the
Conference aimed to offer a stronger counterweight than ILO Recommendation
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49

Ghebali 1989, p. 2 and 3, 7 and 8.

Betten 1993, p. 3-5; Boonstra 1996, p. 11; Gould 2001, p. 2. For the establishment and the goals of
the ILO, see further below under § 20.2. For international — universal and uniform — labour standards,
see below under § 20.4.

See further below under § 20.5.

Raynauld and Vidal 1998, p. 65; Velasco 2001, p. VI; Van Roozendaal 2001, p. 72 and 73. For an in-
depth discussion of the ILO Declaration of 1998, see below under § 20.5.3.
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119 of 1963 it replaced,” for the ?owerful multinationals that emerged in the
process of economic globalization.’

Primarily, ILO Convention 158 aims to establish just cause protection
for workers worldwide. Article 4, the core of this Convention, provides an
international just cause standard. It requires a valid reason for dismissal
connected with the capacity or conduct of the worker or based on the operational
requirements of the undertaking. What makes Article 4 unique compared to just
cause provisions in other treaties,54 is that it has a tripartite character, i.e. has
been adopted by the Conference, consisting of representatives of governments,
employers’ and workers’ associations.” Moreover, ILO Convention 158 covers
practically all countries of the world, including the United States of America
and the Netherlands, what makes Article 4 of ILO Convention 158 a perfect
gauge to compare just cause protection under American and Dutch dismissal
law.

1.3.3 American and Dutch dismissal law in light of ILO Convention 158

At the end of the twentieth century, the Dutch government expressed its wish to
ratify ILO Convention 158. This makes it interesting to look at Dutch dismissal
law in light of Article 4 of ILO Convention 158. The fact that only a minority of
states — by 2007, thirty-two member states — ratified the Convention, apparently,
is not relevant to the Dutch government. In contrast, the Labour Foundation
(Stichting voor de Arbeid or STAR), advising the Dutch government — among
others — on the reform of dismissal law, declared that it was not (yet) convinced
whether ILO Convention 158 should be the basis for Dutch dismissal law, due to
the low number of ratifications among member states of the European Union.>®
In reply, the Dutch government, however, held that the Dutch dual just cause
dismissal system is unique in the world.”” Hence, it may cause inequality in
social protection among states, and pursuant thereto may distort the balance of
competitiveness among states.”
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On the legal status of Conventions and Recommendations, see below under § 20.4.2.

Termination of Employment at the Initiative of the Employer, Report V (1), International Labour
Conference, 68" Session 1982, p- 3 and 4.

Article 1I-90 of the European Constitution and Article 24 of the (revised) European Social Charter of
1996 contain just cause standards. However, the United States is not a member of the European
Union and the European Council, respectively. For a discussion of these just cause standards, see
below under § 14.3.

For an in-depth discussion of the tripartite system of the ILO, see below under § 20.3.2.
STAR-Advies 2003/7, p. 7. For ratifications of ILO Convention 158, see www.ilo.org

For a review on dismissal laws in the world, see Appendix I. For the Dutch dual just cause dismissal
system, see Chapter 3.

ADO-Rapport 2000, p. 6, 142 and 151; Fouarge 2002, p. 3. It, however, is disputed that for
companies to vest in the country in question, its dismissal system is determinative. Undisputed is that

the less restrictive a dismissal system, the more a company will be able to adapt to the flexible
changes. HSI 1999/03, p. 10.
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As a brief review on dismissal laws in the world shows, the Dutch
dismissal system, indeed, is unique in the world.” Under the Dutch dual just
cause dismissal system, a private-sector employer in the Netherlands who
wishes to terminate an employment agreement against the will of the employee
must address the government to ask for permission to dismiss the employee, or
address court to ask for a dissolution of the employment agreement.60 ILO
Convention 158, in itself, allows member states to offer employees a broader
protection.’’ Meanwhile, the Dutch dismissal system has become unique among
dismissal systems in the world.” Subsequently, in 1999, the Dutch government
asked a Committee — which has become known as the ADO-Committee or the
Committee Rood — to make a proposal for a Dutch dismissal system in
accordance with [ILO Convention 158. This proposal, drafted after the exam3ple
of ILO Convention 158, led to a heated debate which, as today, still endures.’

The United States, too, has a unique dismissal system, being one of the few
developed industrialized countries in the world that still embraces the at-will
rule.® Under its classic version, a private-sector employee can be dismissed for
good cause, without cause and even for a cause morally wrong.®> Consequently,
ILO Convention 158, requiring a just cause for dismissal is contrary to the
American at-will dismissal system.’”® Hence, the United States has no intention
to ratify ILO Convention 158. This raises the question what makes it interesting
to look at American dismissal law in light of ILO Convention 158.

A reason to look at American — and Dutch — dismissal law in light of
article 4 of ILO Convention 158 is that Article 19(5) of the ILO Constitution
imposes a duty on non-ratifying states, including the United States and the
Netherlands, to regularly report on the law of the state, and to state the reason
why it has not (yet) ratified the Convention.” In this respect, it remains
interesting to examine where the law stands in the Netherlands and the United
States. Moreover, it is interesting to look at American dismissal law in respect of

59 . . . . . N
Other countries, which, too, require prior authorization of the government to dismiss an employee are

Indonesia, the Netherlands Antilles and Surinam which, however, are all former colonies of the
Netherlands. Protection against unjustified dismissal, ILO 1995, par. 82 footnote 12. See Appendix I.
For an in-depth discussion of the BBA 1945, see below under § 16. For an in-depth discussion of Art.
7:685 DCC, see below under § 18.

See Art. 19(8) of the ILO Constitution, which holds that: ‘In no case shall the adoption of any
Convention or Recommendation by the Conference, or the ratification of any Convention by any
member, be deemed to affect any law, award, custom or agreement which ensures more favorable
conditions to the workers concerned than those provided for in the Convention or Recommendation.’
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See Annex I. See also Grapperhaus 2006, p. 7-9.
For the ADO-Committee, see below under § 29.2.

See Termination of employment digest, ILO 2000, p. 7, in which the International Labour Office
refers to Austria, Belgium, Denmark and the United States as countries with developed economies
that do not recognize a general employee’s right not to be unjustifiably dismissed. See also Appendix
L

For a short history of the at-will rule, see below under § 10.2.

Hardin 1997, p. 23.21; Jacobs 2003, p. 22.

See also below under § 20.4.2.

65
66
67



just cause protection, because the American judiciary, since the late 1970s, and
the early 1980s, has started to accept just cause exceptions to the at-will rule.®®
The fact that the United States has approximately 60 million workers who work
on an at-will basis, underlines the importance of this development.”” An
examination of just cause protection in the United States is all the more
interesting in light of the ongoing debate on dismissal law in the United States.
Recently, a discussion has arisen under the (drafts on a) Restatement of
Employment Law on the recognition of just cause protection under common
law.”® Furthermore, most research in the Netherlands concentrates on dismissal
systems of surrounding countries as Belgium, England, France and Germany.71
However, in light of the process of economic globalization, it is as important to
pay attention to other important })Iayers on the international market with whom
the Netherlands has to compete.7

2 Central question, importance, topic and scope of the research
2.1 Central question and importance of the research

This thesis examines to what extent private-sector employees enjoy just cause
protection in the United States and the Netherlands, and where American and
Dutch dismissal law stands in respect of Article 4 of ILO Convention 158.
Subsequently, through a so-called illustrative comparison,”” I wish to answer the
question whether and what both countries can learn from each other to overcome
bottlenecks regarding just cause protection. The aim of the research is to
contribute to the ongoing debate on dismissal law in both countries.

2.2 Topic and scope of the research

As the title of this book indicates, the emphasis of my research is on dismissal
law. This field of law became recognized as a distinct division of law in most
European countries after the Second World War,” and can be defined as
regulating the relationship between employers and employees regarding
termination of employment. What makes this field of law an interesting one is
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For judicial exceptions to the at-will rule, see below under § 10.4.
For the number of at-will employees, see also below under § 4.
For the (drafts on a) Restatement of Employment Law, see below under § 6.4.

Van den Heuvel (1983)(England, France, Germany); Luttmer-Kat (1985)(France and Germany);
Kuip (1993)(Belgium, England and Germany); Heinsius (2004)(Belgium, England and Germany).

Heerma van Voss 1992, p. 20. See De Jong (1) 2006, p. 108 and 109.

For the term illustrative comparison, see below under § 27.1.
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" I Europe — with the exceptions of Germany and Denmark — labour law before the Second World

War was preoccupied with the contract of employment, but less frequently with protective labour
law. See Hepple 1986, p. 6; Van Peijpe 1998, p. 45. In the Netherlands, labour law became
recognized as a distinct division of law i.e. science due to M.G. Levenbach (1896-1981). See
Loonstra en Zondag 2004, p. 25; Jansen en Loonstra 1992, p. 110-132. For the United States, see
below under § 6.1.
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that an employer and an employee — may — have conflicting interests, but that
they depend on each other to reach their goals.”

More specifically, the emphasis is on private dismissal law, i.e. the
rules of dismissal law which apply to private-sector employees, to be
distinguished from public employees.”® The reason to focus on private-sector
employees is, that this category of workers forms the majority of workers in the
United States and the Netherlands.”” 1 will concentrate on private-sector
employees with employment agreements for an indefinite period only. As this
thesis reached its completion, the majority of private-sector employees in the
United States and the Netherlands work on the basis of employment agreement
for an indefinite pelriod.78 In general, specific legislation applies to those who
work on the basis of an employment agreement for a definite period.” Also, I
will focus on dismissals at the initiative of the employer only. This restriction
comes forward out of Article 3 of ILO Convention 158, which excludes
termination of employment at the initiative of the worker, or termination as a
result of a genuine and freely negiotated agreement between the parties.** This
thesis further concentrates on individual dismissals, unless a discussion of
collective dismissals is indispensable. One must bear in mind, however, that in a
broad sense, private dismissal law, too, may apply to collective dismissals,
employment agreements for a definite period, a dismissal at the initiative of the
employee, or termination otherwise.®' In this thesis, I will not discuss ILO
Recommendation 166, although ILO Convention 158 is inextricably bound up
with the latter. The reason is that the debates in the United States and the
Netherlands on just cause protection mainly focus on the standard(s) of the
Convention.*

Furthermore, I have made restrictions in respect of American dismissal law.
With regard to state statutory law — the United States is lacking national just
cause legislation — the dismissal law of the state of Montana merits examination,
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See also Kuip 1993a, p. 1 and 3; Van Peijpe 1998, p. 5.

The term private-sector workers refers to non-government, i.e. non-public employees to distinguish
them from public employees who in general enjoy — constitutional and/or statutory — just cause
protection against dismissal. For the United States, see Leonard 1988, p. 7; Delmendo 1991, p. 1;
Goldman 1996, p. 27 and 85. For the Netherlands, see below under § 14.4.1.

For the United States, see Goldman 1996, p. 16-18 (about 120 v. 20 million workers in the public
sector). For the Netherlands, see Verhulp 2002, p. 19; Loonstra en Zondag 2004, p. 21 and 22 (about
4 v. 1 million workers in the public sector).

For the Netherlands, see Loonstra en Zondag 2004, p. 102; Zijl 2006, p. 113. The Dutch government,
in principle, also wishes to maintain the employment agreement for an indefinite period as the main
contract. See TK 1996-1997, 25 263, No. 6, p. 4. For the United States, see Goldman 1996, p. 16.

For American and Dutch legislation in this respect, see § 9.3.3 (United States: the common law rule
regarding employment agreements for a definite period in Montana applies to virtually all of its
states), and § 14.4.2 (the Netherlands).

Protection against unjustified dismissal, ILO 1995, par. 19.

Verhulp 2002, p. 28; Loonstra en Zondag 2004, p. 274.

See Sybesma-Knol 1999, p. 84.
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as it is the only state in the United States which has enacted a statute with a good
cause standard that replaced the at-will rule.

With regard to state common law, the emphasis in this research is on the
states of California and Michigan. These states were the first to accept good
cause protection under the handbook exception and the implied-in-fact (good
cause) contract exception, respectively. In discussing these exceptions, I will
involve the law of other states, which either accepted or rejected these
exceptions. As one can imagine, it is virtually impossible to focus on all 50
states, each having its own state law. Hence, it can be said that the combined
effect of the choice for the states of California and Michigan is to give an
overview of common law exceptions to the at-will rule in the United States on
the one hand. However, account has to be given that a number of states may still
reject one or more common law exceptions to the at-will rule on the other.® Tt,
nonetheless, seems justified to focus on the states of California and Michigan, in
that they are representative in other aspects as well. First, California is at the
forefront of accepting common law exceptions to the at-will rule. With the
landmark case of Foley (1988), the California Supreme Court was the first
among state courts to take a comprehensive look at wrongful discharge
litigation. Foley (1988) affected the development of wrongful discharge
litigation throughout the United States.* Moreover, California has been at the
forefront of wrongful discharge litigation for the past decades in other cases.
Second, the state of California, too, is representative for being the largest and
one of the most important economies of the United States with approximately 30
million inhabitants.*> Finally, Michigan, due to its number of inhabitants,
amounting to approximately 10 million inhabitants, is representative for the
majority of states, taking the middle course in either accepting or rejecting
exceptions to the at-will rule. In brief, these states reject the exception of the
covenant of good faith and fair dealing, and accept the public policy exception
and the handbook exception.86

3 Method of discussion
3.1 The ILO, the United States and the Netherlands

For my research on American dismissal law, I relied on federal and state
statutes, legislative history, and literature. For an examination of common law
on wrongful discharge, I particularly relied on case law, i.e. decisions of courts.
As main sources, I used LexisNexis Academic and Westlaw. Besides, 1 visited

8 For example, the state of New York, in effect, reject all exceptions, i.e. accepted one exception in a
very strict sense only. For the latter, see below under § 10.1.

84" Mendelsohn 1990, p. 10.

85 See also below under § 10.1.

8 For the handbook exception under Michigan law, see below under § 11. For the public policy

exception under Michigan law, see Suchodolski v. Mich. Consol. Gas. Co., 316 N.W. 2d. 710 (Mich.,
1982).
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the United States several times and conducted interviews with experts in the
field of dismissal law. These experts included Professor J.R. Grodin and
Professor Theodore J. St. Antoine. Joseph Grodin, ‘John F. Digardi
Distinguished Professor of Law, University of California, Hastings College of
the Law, San Francisco’, was appointed to the California Court of Appeal in
1979, and later elevated to the California Supreme Court of which he was a
member until 1987. Grodin was the writing judge in Pugh (1981). With this
decision, the Court of Appeal of California was the first among American state
courts to accept the implied-in-fact (good cause) contract exception to the at-will
rule in the United States. Moreover, in 2005, Grodin was appointed member of
the Consultative Group to the American Law Institute on drafting a Restatement
of Employment Law. Grodin was so kind as to comment on the part on the
United States, and on the chapter on the State of California in particular.
Additionally, Professor St. Antoine commented on the Chapter on the State of
Michigan. Theodore J. St. Antoine, ‘James E. & Sarah A. Degan Professor
Emeritus of Law, University of Michigan’ was the former Dean of this
University and was named the Reporter of the Drafting Committee for a Model
Employment Termination Act (META). Last, LeRoy Schramm, at the time
Chief Legal Counsel for the Montana University System, who was
recommended to me by the Montana Labor Department, commented on the
Chapter on Montana.

For my research on Dutch dismissal law I relied on statutes, legislative history,
literature and case law. In a preliminary stage, I, too, conducted interviews with
Dutch experts in the field of dismissal law. These experts included P.F. van der
Heijden, former Professor in Employment Law at the University of Amsterdam,
the Netherlands, at present, among others, Crown Member of the Social and
Economic Council of the Netherlands (Sociaal-Economische Raad or SER), and
A.T.J.M. Jacobs, Professor in Labour Law, Social Security and Social Policy at
Tilburg University, the Netherlands, regarding his expertise on international
employment law, social policy, and American labor and employment law.*’
Moreover, I conducted interviews with Drs. C.A. van der Wijst and Drs. A.
Devreese of the SER to discuss the Advice on the Dutch Social-Economic
Policy on the Mid-Long Term (Advies over het Nederlandse Sociaal-
Economische Beleid op de Middellange Termijn or MLT-Advies).

In writing the part on the /LO, and Convention 158 in particular, I relied on
documents of the ILO, among which reports of the Director-General,
preparatory reports and records of proceedings. Also, I conducted interviews
with experts outside and within the ILO, either through e-mail and/or during my
stay in June 2004 when I was fortunate to visit the Annual Conference in
Geneva, Switzerland. I, too, conducted interviews with C.C. van der Louw,
working at the the Dutch Department of Social Affairs (Foreign Affairs) with

87 See Jacobs 2003.
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regard to the ratification of ILO Conventions by the Netherlands, and N. Elkin,
an officer in the International Standards Department of the ILO, who was
willing to read the final version on the Chapter on the ILO on an informal and
personal basis. In a preliminary stage, K. Boonstra, Professor in International
Employment Law at the Free University of Amsterdam, the Netherlands, who
wrote a dissertation on the ILO, was so kind to comment on the Chapter on the
ILO.™ In writing the thesis, E. Hey, Professor in Public International Law,
Erasmus University of Rotterdam, the Netherlands, was so kind to comment on
the aspect of (economic) globalization, and F.J.M. De Ly, Professor in
International Private Law and Comparative Private Law, Erasmus University of
Rotterdam, the Netherlands, on the aspect of comparitive law.

3.2 Outline of the book

In the Chapters 2 and 3, respectively, I will describe American and Dutch
dismissal law. In Chapter 4, I will examine to what extent the just cause
standards under American and Dutch dismissal law meet the international just
cause standard of Article 4 of ILO Convention 158. Through an illustrative
comparison, in Chapter 5, I will clarify the similarities, differences and
bottlenecks regarding just cause protection under American and Dutch dismissal
law. The aim of the comparison is to examine whether and what both countries
can learn from each other to overcome these bottlenecks. Chapter 6, finally,
holds conclusions, and suggestions on how to solve these bottlenecks.

The manuscript was finished on 1 January 2007, hence, this book states the law
as I believe it to be on this date. Explicit reference will be made to any literature
and case law after this date.

A.A. Foster of the Centre for Acadamic English at the University of Leyden, the
Netherlands, reviewed the manuscript on the English language.

88 See Boonstra 1996.
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11 AMERICAN DISMISSAL LAW
4 Introduction

As this dissertation reached its completion, the United States is one of the few
developed industrialized countries in the world that still embraces the
employment-at-will doctrine.! The American at-will rule in its classic
formulation holds that an employee can be discharged for a good cause, no
cause or even a cause morally wrong.” Under this doctrine, the majority of the
private-sector employees in the United States — about 90% of the total private
workforce, which is about 60 million people’ — can be discharged at will by the
employer.* However, in the mid of the twentieth century, legislative and
judicially created limitations have resulted in what is called the erosion, the
decline or ‘the impending death’ of the at-will doctrine.” In effect, these
limitations to the at-will rule constitute the field of private dismissal law.® Still,
the general opinion in the Netherlands is that the American dismissal system is a
so-called hire-and-fire-system, and, therefore, one cannot speak of dismissal
law.” This view may be true for the past, but as this Chapter will show, not for
the present.8 As Befort puts it

‘In 1950, employment law did not exist as an area of legal practice or study.
The controlling law of the workplace was (...) the at-will regime, which was no
law at all. (...). Much [however] has changed in the world of labor and
employment law in the past (...) years.”’

In this Chapter, I examine to what extent private-sector employees in the United
States can find just cause protection under their system of dismissal law. An
overview of private dismissal law in the United States cannot be easily given,
however. It constitutes a complicated and incoherent field of law. The United
States is lacking national legislation on employment termination. The field of

See above under § 1.3.3.

See Payne v. Western & A.R.R. Co., 81 Tenn. 507, 519-520 (1884), in which the Tennessee Supreme
Court decided that employers could dismiss their employees ‘at will, be they many or few, for good

cause or no cause, or even for cause morally wrong, without thereby guilty of legal wrong.” Player
1998, p. 2; Befort 2002, p. 3. See also below under § 10.2.

Sprang 1994, p. 2; Fisher 1994, p.79. In 1993 Barber estimated that 70 to 75% of those employed in
the United States were employed at will. Barber 1993, p. 2.

Private-sector employees who are not subject to the at-will rule and generally enjoy just cause
protection are those contracted on an employment agreement for a definite period. Jacobs 2003,

p- 225. The same applies to about ten percent of the private sector workforce who belong to a so-
called bargaining unit. See below under § 7.4.4.

Ballam 2000. See also Jacobs 2003, p. 212.

With the term private dismissal law, I refer to the rules of dismissal law that apply to private-sector
employees, to be distinguished from public employees.

For example, VNO-NCW 1995, p. 13.
Jacobs 2003, p. 219 and 228.
Befort 2002, p. 3 and 4.
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dismissal law has to be derived from other fields of law, on federal and state
level. Also, to understand the field of private dismissal law, one first must
understand the legal system of the United States."

5 The legal system of the United States
5.1 Separation of powers and federalism

In the United States there are fifty states, each with its own executive,
lawmaking and judicial power, besides a federal government with the same
powers.11 The federal and state governments are subject to the Constitution of
the United States of 1787 (hereafter US Constitution), which still governs the
country. The US Constitution reflects the two characteristics of the unique
governmental structure of the United States (i) federalism; and (ii) the separation
of powers. Both directly affect the legal system(s) of the United States."?

The principle of federalism, meaning that there are two levels of
government — federal and state — was conceived by the founders of the US
Constitution.”®> The founders, i.e. thirteen colonist states, had declared their
independency — of the English Crown - through the Declaration of
Independency in July 1776. In brief, they wished to have a central government
on the one hand, but to maintain their independence on the other. Their first
serious attempt at a federal union was in 1781. Through the Articles of
Confederation the colonist states had established a Congress which lacked
important powers, however.'* For example, when Congress approved a treaty
with England in 1784 to end the War of Independence and many states did not
comply with the treaty, Congress could not act. Subsequently, at one of its
conferences the colonist states suggested that a convention be held in
Philadelphia to discuss a new charter of government. This convention took place
in May 1787, in furtherance of which, on 25 September 1787, the Constitution
of the United States was signed.15

Under the US Constitution, the legislative, executive and judicial powers were
vested in Congress,'® the President,'” and the Supreme Court of the United

Burnham 1995, p. 1.
Klik 1994, p. 11; Jacobs 2003, p. 16.
Klik 1994, p. 7; Burnham 1995, p. 1. For examples, see Koopmans, 2002, p. 7 and 8.

On 25 September 1787, the Constitution of the United States (US Constitution) was signed and
submitted to Congress — consisting of delegates of the 13 colonist states — to become effective upon
its acceptance by two thirds of the states, which occurred in July 1788, after which the first President,
George Washington, was inaugurated in April, 1789. Farnsworth 1987, p. 3; Klik 1994, p. 7;
Burnham 1995, p. 1; Goldman 1996, p. 6; Van Oudheusden 2000, p. 22-25; Boon 2001, p. 2 and 3.

Brody 1978, p. 15; Farnsworth 1987, p. 2 and 3.
Farnsworth 1987, p. 3; Burnham 1995, p. 1-3.
Article 1 Section 1 of the US Constitution.
Article I Section 1 of the US Constitution.
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States'® (hereafter the US Supreme Court), respectively.” However, to
safeguard the independence of the thirteen colonist states, the Tenth Amendment
in the Bill of Rights of 1791°° determined that

‘The powers not delegated to the United States by the Constitution, nor

prohibited by it to the States, are reserved to the States respectively, or to the
521

people.

Hence, it would be more accurate to speak of fifty-one legal systems of the
United States. Nevertheless, the creation of a federal governmental structure
under gle US Constitution justifies speaking of the legal system of the United
States.

5.2 Federal and state law
5.2.1 Federal and state statutes

State legislatures have not been created by the US Constitution. Therefore, they
need not search the US Constitution for their power to make law.> In fact, all
thirteen colonist states with their own state constitutions, based on which they
could enact state law, existed long before the US Constitution was established.
Moreover, due to the Tenth Amendment, states did not lose their power to enact
state statutes. Consequently, state legislatures can regulate any subject matter
they choose — the same subject matter as federal legislatures if they like — so
long as their state laws do not conflict with federal law under Article VI of the
US Constitution, the so-called Supremacy Clause.”* In general, the state
legislative branch consists of a house of representatives and a senate, and a chief
executive officer with limited veto power over the legislative branch.”
Congress, on the other hand, need to search the US Constitution for
their power to enact federal statutes,”® and to initiate bills in this respect.”’

Article IIT Section 1 of the US Constitution.
Burnham 1995, p. 1, 4-9; Goldman 1996, p. 6-8; Koopmans 2002, p. 18.

2 The Bill of Rights, adopted in 1791, originally consisting of ten amendments to the US Constitution
holds a list of mainly individual rights against the federal government. Farnsworth 1987, p. 4;
Burnham 1995, p. 3 and 4, 24 and 25 and 338.

21 Klik 1994, p. 10.

22 Burnham 1995, p. 1; Rabinowitz 1998, p. 15.

23 As from 1776, state constitutions have been adopted. Farnsworth 1987, p. 3; Burnham, 1995, p. 19

** Burnham 1995, p. 33; Jacobs 2003, p. 17. For the Supremacy Clause see below under § 5.2.1.1.

jz Burnham 1995, p. 19 and 20.

The President also has the power to issue Executive Orders which generally are legislative in
character. These are very limited as to private-sector employers. Farnsworth 1987, p. 56; Burnham
1995, p. 14-16. See Jacobs 2003, p. 22 and 131 with regard to employment law, referring to the
Executive Order 13807 (1998) of President Clinton, prohibiting discrimination based on sexual
orientation of federal civil servants.

7 Article I Section 8 under 18 of the US Constitution. See also Farnsworth 1987, p. 56.
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Under the US Constitution, a bill can only become federal law after the House
of Representatives and the Senate have agreed upon it.”® Moreover, the
President must approve the bill. However, the President has the right to reject
the bill.”’ The presidential power to veto legislation is limited, in that the
President’s veto can be overridden by a two-thirds majority vote of Congress.*
The historical background of this limited power of the President is that the
founders of the US Constitution feared tyranny from a too powerful executive.
On the other hand, they feared that without a powerful executive to
counterbalance Congress, there would be legislative tyranny.31

5.2.1.1 Conflict

To understand how federal and state (statutory) law and common law relate to
one another, and can exist side by side, one must understand Article VI of the
US Constitution, i.e. the Supremacy Clause. This Clause determines the
hierarchy of all sources of law in the United States.”” More specifically, it
determines that the US Constitution, and the federal laws which shall be made in
pursuance hereof, are ‘the supreme Law of the Land’ and that ‘Justices in every
State shall be bound thereby’.* Consequently, under the Supremacy Clause, the
US Constitution is superior to federal statutes; federal statutes — but also treaties
and federal court rules standing on the same level as federal statutes® — are
superior to federal administrative rules;” federal administrative rules are
superior to state constitutions. Within states, state constitutions are the
paramount authorities, but are superior to state statutes; state statutes, in turn, are
superior to state administrative rules; and, state administrative rules are superior
to state common law.*

28 Article 1 Section 1 of the US Constitution. The Congress consists of the House of Representatives

and the Senate. The members of the House of Representatives are popularly elected from
geographically-structured, population-based, districts established within each state of the United
States; in the Senate two senators of each state, irrespective of how large or small in territory or
population, are sided. See Farnsworth 1987, p. 57-59; Burnham 1995, p. 4-6 and 38; Goldman 1996,
p- 7; Schirmeister 1996, p. 58, footnote 20.

Article I Section 7 under 2 of the US Constitution.

See also Burnham 1995, p. 7.

Burnham 1995, p. 7.

Farnsworth 1987, p. 55; Klik 1994, p. 11 footnote 18; Burnham 1995, p. 6 and 37.

Farnsworth 1987, p. 55; Klik 1994, p. 11 footnote 18; Burnham 1995, p. 6 and 37.

Under Article IT Section 2 under 2 of the US Constitution the President can make Treaties, provided
two-thirds of the Senators present concur. The US Constitution, however, is superior to these treaties,
which are on the same hierarchical level as federal statutes, other than in most other countries. This
means that Congress can change a treaty in the same way as a federal statute, by simply passing a
contrary statute. See Burnham 1995, p. 38; Boon 2001, p. 70 and 71. Further, the US Constitution is
superior to Federal Court Rules, which stand on the same hierarchical level as federal statutes as
well. Burnham 1995, p. 38.

Presidential executive orders are on the same level as federal administrative rules. See Farnsworth
1987, p. 56.

For an overview, see Farnsworth 1987, p. 55-57 and Burnham 1995, p. 37-40. Burnham further
distinguishes common law case law from case law interpreting enacted law. They differ in hierarchy:

29
30
31
32
33
34

35

36
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Consequenty, state law must give way when in conflict with federal
law.”” Moreover, the US Supreme Court has held that, even if not in conflict
with federal law, state law must — also — give way if federal law is designed to
be the exclusive body of law governing an area of regulation.”® For example,
with regard to anti-discrimination law, the California Fair Employment and
Housing Act (hereafter the FEHA)39 and its federal counterpart Title VII* can
exist side by side,” because the FEHA does not conflict with Title VII; nor does
Title VII intend to exclusively cover the field of employment discrimination
law, i.e. to preempt state law.* Consequently, state and federal courts must
declare void state statutes, which conflict federal statutes and/or the US
Constitution.” The US Supreme Court, however, is the ultimate arbiter.**

5.2.1.2 Intersection

An employee can base his claim on a federal or a state statute, regulating the
matter in question. Federal and state statutes on the same subject matter may
exist side by side, because a state had already regulated the subject and/or
because the state government deemed the subject and/or remedies adopted by
the federal government as inadequate.”” To continue our example in the previous
paragraph, the FEHA and Title VII cover discrimination based on the basis of
race, color, national origin, sex and religion.46 The value added of the FEHA,
which was enacted after Title VII, is that the California statute also prohibits
discrimination based on sexual orientation and marital status.*’ Moreover, it

case law interpreting enacted law takes on the hierarchical level of the enacted law that it interprets.
See Burnham 1995, p. 39. The term common law in this thesis is used in the sense of common law
case law.

Burnham 1995, p. 6; Boon 2001, p. 115.

Washington v. District of Columbia (1995). See also Farnsworth 1987, p. 57 and Goldman 1996,
p.377.

Cal. Gov’t Code §§ 12940. The 2000 California Employer, p. 31.
For Title VII, see below under § 8.2.

Section 708 of Title VII in fact explicitly allows for state law so long as it does not require action
prohibited by Title VIIL

For example, the National Labour Relations Act (NLRA) of 1935 intends to exclusively cover the
field of collective bargaining in the United States. State legislatures, however, can regulate this
subject matter for situations in which the NLRA does not apply. See Klik 1994, p. 11; Jacobs 2003,
p- 32. For the NLRA, see below under § 7.1 and 7.3.

Ever since Marbury v. Madison (1803) was decided, American courts have had the power to nullify
statutes enacted by the legislature on the ground that they were unconstitutional. See Van Wezel
Stone 2000, p. 359, footnote 28.

Van der Does 1990, p. 10; Burnham 1995, p. 6; Rabinowitz 1998, p. 12; Boon 2001, p. 115.
Burnham 1995, p. 34.

Lindemann and Grossman 1997, p. 4 and 5.

The 2000 California Employer, p. 31.
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40
41
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43
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offers unlimited compensatory and punitive damages,* while Title VII includes
a cap for compensatory and punitive damages of US$ 300,000.*

The choice for a federal or a state statute in a procedure depends on the
protection an employee is seeking on the one hand, and the protection the statute
provides on the other. For example, if an employee in California feels
discriminated against by his employer because of his race, he can rely on the
FEHA and/or Title VII. However, when he feels discriminated against because
of his marital status, he can base his cause of action on the FEHA only.
Moreover, when he seeks for unlimited punitive damages — which usually is the
case — he will base his claim primarily on the FEHA. An important aspect
further is that the FEHA applies to employers with five or more employees. Title
VII applies to employers with a minimum of fifteen or more employees.”® Of
course, an employee can decide to base his claim on multiple grounds, hence,
can base his claim on a federal statute, a state statute and/or a common law
rule.”! For example, when a discharged fifty-old private-sector employee feels
discriminated against because of age, and had been verbally promised that he
would be discharged for good cause only, he can base his claim on the ADEA™,
an anti-discrimination state allowing for higher awards,”® and/or the implied-in-
fact (good cause) contract exception under common law.>*

5.2.2  State common law

State common law is created by the highest courts of states.” As derives from
the Supremacy Clause, state common law stands on the lowest level of the
hierarchy of law, and consistently can be abolished or modified by the federal
and/or state legislatures.56 This, however, does not mean that common law is of

48
49

The 2000 California Employer, p. 33. For Title VII, see below under § 8.2.

The Civil Rights Act of 1991 amended Title VII. As from then the latter provided punitive damages,
however, the total amount of compensatory and punitive damages was subject to a cap that varies
with the size of the employer; 15-100 employees: $ 50,000; 101-200: $ 100,000; 201-500: $ 200,000
and more than 500: $ 300,000. See Lindemann and Kadue 1996, p. 231; Lindemann and Grossman
1997, p. 1775; California Labor Law Digest 1997, p. 542 and 543; The 2000 California Employer,

p- 33.

Lindemann and Grossman 1997, p. 4 and 5; The 1998 National Employer, p. 418; The 2000
California Employer, p. 31.
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52

Lindemann and Grossman 1997, p. 682.

For the Americans with Disabilities Act (ADEA), a federal statute that bans discrimination of

employees of 40 years and older, see below under § 8.3.

3 See Guz (2000), in which an employee was released at the age of 49 when his work unit was

eliminated, after which the employee Guz sued his employer alleging age discrimination based on a
state statute, and for breach of an implied contract to be terminated only for good cause and breach of
the implied covenant of good faith and fair dealing.

54

55

For the implied-in-fact (good cause) contract claim, see below under § 10.4.4.2.

Burnham, 1995, p. 42. In the Netherlands, justices create law, for example, to the extent legislatures
use open norms, such as the norm of fairness and reasonability. See Wiarda 1963, p. 161 and 162.
Initially, under — English — common law the ‘courts of equity’ only, hence, not the common ‘courts

of law’, could create law. See Uniken Venema/Zwalve 2000, p. 72 and 73.

% For the Supremacy Clause, see above under § 5.2.1.1.
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less importance than the other sources of law. In fact, everyday transactions
affecting most people are governed by state common law.”’ Also, employment
agreements are governed by state common law.

Initially, the federal legislature left the power to regulate employment
agreements with the states.”® States, however, left this power to courts, which, in
effect, create law.” In this respect, the so-called landmark cases are particularly
important. These involve cases which are voluntarily followed by a great
number of other state courts for having persuasive authority, hence, has become
the law of those other states as well. In employment termination cases state
courts, in fact, often follow the decision of a court of another state,60 persuaded
by the arguments of the court’s decision.”'

In principle, state courts need not follow a decision of a — higher — court of
another state or of a non-coordinate — federal — court within the state. They only
must follow a decision of a higher court in the same state. Hence, a decision of
the California Supreme Court has binding effect on all other lower state courts
in California.

The binding effect on all other lower state courts is called stare decisis,
also called precedent.” This term is derived from the Latin phrase ‘stare decisis
et non quieta movere’ and literally means ‘to stand by precedents and not to
disturb settled points’ or, in brief, ‘let the decision stand’.”’ The principle of
stare decisis means that judicial decisions of a higher court within the same state
control later cases, which involve similar facts. The rationale behind this
principle is to limit arbitrariness, and to allow parties to rely with some certainty
on how the system has dealt with cases similar to theirs. This is called the
binding or mandatory effect of stare decisis.®* This authority includes decisions
of higher courts of the same jurisdiction, and decisions of coordinate — federal —
courts.”” When courts voluntarily follow the decision of a court of another state

57
58
59
60
61

Burnham 1995, p. 39 and 40.
Finkin 1995, p. 167 and 170.
See also below under § 10.3.
Brody 1978, p. 41; Farnsworth 1987, p. 46; Burnham 1995, p. 66.

Klik distinguishes between the reasoning (arguments), the holding (decision) and dictum (additional
arguments). The rule is the holding of a case, usually a one or two sentence statement that
summarizes the broader, more abstract principle for which the case stands, and for which the case can
be used to decide later cases. Klik 1994, p. 16 and 17; Burnham 1995, p. 67; Schirmeister 1996, p. 69
and 70.

Burnham 1995, p. 65.

Brody 1978, p. 36; Farnsworth 1987, p. 44; Klik 1994, p. 16; Burnham 1995, p. 39 and 64-66;
Schirmeister 1996, p. 68 and 69.

Schirmeister 1996, p. 69. Uniken Venema is of the opinion that under the Dutch court system there
are only persuasive precedents, in contrast with Drion, who is of the opinion that although binding
precedents do not exist in theory, they do in practice. See Jessurun d'Oliveira 1973, p. 22 and 42,
referring to C.A. Uniken Venema, Common Law & Civil Law, 1971, p. 19 and J. Drion, Stare
Decisis, Het gezag van precedenten, 1950, opgenomen in: Verzamelde Geschriften van J. Drion,
1968, p. 168.

Farnsworth 1987, p. 46.
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or of a non-coordinate court, this is called the persuasive effect of stare
decisis.®® Under the principle of stare decisis, the highest court of a state, too, is
bound by its own decisions, although it can decide to overrule its own precedent
if there is some overwhelming reason to change that principle.®’

5.3 Federal and state court systems

The federal court system consists of the US Supreme Court, twelve federal
appellate circuit courts, and ninety-four federal district courts of first instance.”®
The US Constitution that established the US Supreme Court gave power to
Congress to create lower federal courts,” upon which Congress acted with the
Judiciary Act of 1789.” The reason for a central judiciary — although all states
already had their own state court systems based on their own state constitutional
provisions’' — was the need for a uniform interpretation of federal law.”> Al
federal courts, therefore, have jurisdiction over federal questions.” The US
Supreme Court, however, is the u/timate arbiter over all federal questions, which
involve all cases of federal law, treaties, and/or the US Constitution.”

Federal courts, too, have jurisdiction over state claims in so-called
diversity of citizenship cases — 1.e. cases in which citizens of different states are
involved — to ensure non-partiality.” In these cases, the US Supreme Court is
not the ultimate arbiter, in that the US Supreme Court must apply state
substantive law as declared by the highest court of the relevant state.”® The
highest courts of the states are the ultimate arbiters over state questions. Courts
of first instance — going by various names such as trial, district or municipal
courts — exist besides courts of appeal and supreme courts. The unsuccessful
party in first instance has the right to appeal to an appellate court, which reviews
the decision on judicial merits only, not on the facts,”’ after which the
unsuccessful party can seek review in the highest court of the state. Generally,
the highest court of a state is called the supreme court with the exception of the
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Schirmeister 1996, p. 69.

Brody 1978, p. 36; Burnham 1995, p. 65 and 66. See also Uniken Venema/Zwalve 2000, p. 75.
Van der Does 1990, p. 8 and 11.

Article IIT of the US Constitution. See also Brody 1978, p. 17, 21 and 23.

Rabinowitz 1998, p. 9, 10 and 15; Van der Does 1990, p. 7.

Brody 1978, p. 23; Van der Does 1990, p. 55.

Rabinowitz 1998, p. 9. See also Van der Does 1990, p. 23.

Schirmeister 1996, p. 55.

For all the cases in which the US Supreme Court has jurisdiction, see Article III Section 2 of the US
Constitution. See Brody 1978, p. 17; Van der Does 1990, p. 9, 19 and 20; Rabinowitz 1998, p. 11 and
12.

Brody 1978, p. 53; Van der Does 1990, p. 7; Burnham 1995, p. 35; Schirmeister 1996, p. 55; Boon
2001, p. 109.

Burnham 1995, p. 35.

Klik 1994, p. 15. If a court has granted a motion for summary judgment in which the plaintiff argues
that a debate needs to take place on the applicable legal principles only, there is no debate on the
facts (yet). See Brody 1978 p. 101; Burnham, p. 246 and 247.
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state of New York, whose highest court is established in the Court of Appeals; it
does, however, has the same function as the supreme courts of other states.”® Tn
a minority of states, intermediate agpellate courts lack. In these states, there is a
direct appeal to the supreme court.’

The highest court(s) on federal and state level handle only a small number of
cases, due to the so-called certiorari-procedure. This procedure was introduced
by the US Supreme Court after the federal circuit courts of appeal were installed
and a case could be heard in two instances.*® The highest court of a state — with
the exception of the states where there are no intermediate appellate courts —,
exercises a similar discretionary review as the US Supreme Court.”!

Under this procedure, the unsuccessful party must obtain a writ of
certiorari — a request to have the case heard in appeal — before his case can be
heard before the US Supreme Court. Unlike the Netherlands Supreme Court, the
US Supreme Court, thus, has a discretionary authority to grant a request for
appeal.®” Put differently, a review of the case by the highest court in the United
States is not a matter of right, but a judicial decision. Generally, it is granted
only when there are special reasons, for example, when several federal circuit
courts of appeal are in disagreement on a certain principle of law.* State
supreme courts, too, grant a writ of certiorari only when necessary, for example,
to give clarity about the state of law after this has become unclear due to a
conflict between intermediate appellate state courts.**

In employment termination cases, federal and state court systems interact. In
general, these cases involve parties of one state, in which an employee files a
claim under federal and/or state law. If it concerns a state claim, deriving from a

" The state of New York has a Supreme Court, which is inferior to the Court of Appeals. Brody 1978,

p. 24; Burnham 1995, p. 181; Goldman 1996, p. 8; Schirmeister 1996, p. 57.

Van der Does enumerates twelve states, including the State of Montana. See Van der Does 1990,

p- 54 referring to footnote 2. In general, Brody states, smaller, rural, states do not have appellate
courts, hence, appeals go directly to the highest court. Brody 1978, p. 24.
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80 Kiik 1994, p. 14, referring to the year of 1925, when the certiorari-procedure was introduced. Van der

Does 1990, p. 12 referring to the year of 1891, when the circuit courts of appeal were established and
the authority was given by Congress to introduce a certiorari-procedure. For the certiorari-procedure
see Schirmeister 1996, p. 55. Under Dutch law, the Netherlands Supreme Court (Hoge Raad) cannot
refuse an appellate case if this case meets the technical requirements of Article 398 of the Act on the
Civil Procedure (Wetboek van Burgerlijke Rechtsvordering). In brief, parties must have followed
other forms of appeal first. See Veegens 2005, p. 83 and 84. The Netherlands did consider
introducing the US system of granting a writ of certiorari to reduce the flood of - less important —
cases — to the Netherlands Supreme Court. See Van der Does 1990, p. 1.

Van der Does 1990, p. 9; Schirmeister 1996, p. 55.

With regard to the US Supreme Court, a writ of certiorari must be granted, if four out of the nine
judges plead for certiorari. Brody 1978, p. 68-70; Burnham 1995, p. 177; Boon 2001, p. 112 and 113.
Van der Does 1990, p. 27.

Brody 1978, p. 69 referring to footnote 29.

Van der Does 1990, p. 60. See, for example, Cotran (1998), 17 Cal.4™ 93, 95, in which the California
Supreme Court explicitly stated that they granted review ‘to resolve the conflict among the Courts of
Appeal.’
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state statute, a state court has jurisdiction and must apply the substantive and
procedural law of the state. If it concerns a federal claim, deriving from a
federal statute, a state court has jurisdiction as well. It then must apply federal
substantive law, but is allowed to follow its own state procedural law.

When an employee brings a federal claim before a state court, the
defendant may ‘remove’ the case to a federal court, which is done, for example,
when the defendant is of the opinion that the federal court will be more
favorable than the state court, or to win time. Therefore, in general, the
employee will bring a federal claim before the federal court, which must apply
federal substantive and federal procedural law. Common law exceptions to the
at-willggule, which concern state claims, in principle, are brought before state
courts.

5.4 Conclusion

To understand the field of private dismissal law — and any other field of law — in
the United States, one must understand how federal and state (statutory and
common) law, and court systems on federal and state level relate to one another.
In sum, the US Constitution vests the legislative, executive and judicial powers
in Congress, the President and the US Supreme Court, respectively. Besides,
states maintain(ed) their own executive, lawmaking and judicial powers under
the Tenth Amendment to the Bill of Rights. This explains that there are two
levels of law in the United States, federal and state law, and fifty states in the
United States with each state having its own state law and state court system.

Article VI of the US Constitution — the so-called Supremacy Clause —
determines the hierarchy of all sources of law in the United States. Under this
Clause, federal and state law can exist side by side, unless they conflict with one
another upon which state law must give way to federal law. It bears mentioning,
that although state common law stands on the lowest level in the hierarchy of
sources of law, it is an extremely important source in employment termination
cases.

6 American rules on employment termination
6.1 The field of private dismissal law

The decisions of state courts form only part of the field of private dismissal law.
For a complete view of this field of law under which private-sector employees
enjoy just cause protection, we, too, need to concentrate on federal and state
statutory law. As a matter of fact, the first statute to contain an exception to the
at-will rule was a federal act on labor relations, the National Labor Relations
Act of 1935 (NLRA). This Act forbids discriminatory discharge based on union

Burnham 1995, p. 35.
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activity.®® The NLRA further left space for parties to include just cause
provisions in collective bargaining agreements."’ Additionally, federal anti-
discrimination statutes forbade discriminatory discharges based on race, color,
religion or national origin, age, pregnancy and disability.*® The Equal Pay Act of
1994 (EPA)* prohibits discrimination on the basis of sex with respect to
wages, ’ however, does not prohibit discrimination in respect of discharging.”’

State anti-discrimination statutes, too, prohibit dismissals based on —
other — specified reasons under state law. State legislatures further undermined
the at-will rule by enacting state anti-whistleblower laws, prohibiting employers
to discharge an employee for ‘blowing the whistle’, i.e. alerting the public to
wrongdoings within the firm.””> Moreover, as from the late 1970s, and early
1980s, courts started to recognize common law exceptions to the at-will rule.
These common law exceptions, in fact, induced the state of Montana to enact a
wrongful termination statute.”

As part of the field of private dismissal law, finally, one may consider the law of
retaliation, prohibiting employers from taking adverse action, including
termination of employment, against their employees for participating in
protected activity or opposing unlawful employment practices, i.e. for exercising
their rights under the Act.”’ For example, federal statutes, providing anti-
retaliation clauses, are the NLRA, the aforementioned federal anti-
discrimination statutes, the Occupational Safety and Health Act of 1970
(OSHA),95 the Fair Labor Standards Act of 1938 (FLSA),96 and the Employee
Retirement Income Security Act of 1974 (ERISA).97

The International Labour Office of the ILO further considers the
Whistleblower Protection Act of 1989 (WPA) as relevant for American private-
sector employees to the issue of termination of employment.”® However, this
Act applies to public employees only. Apparently, it is included in the list,
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For the NLRA (1935), see below under § 7.3.

Leonard 1988, p. 2.

For a discussion of these federal anti-discrimination statutes, see below under § 8.
29 U.S.C. §§ 201 et seq.

The 1998 National Employer, p. 418 and 419.

Lindemann and Grossman 1997, p. 490.

Westman 1991, p. 51-53; Termination of employment digest, ILO 2000, p. 355. For anti-
whistleblower law, see below under § 10.4.2.3.

Mendelsohn 1990, p. 2; Callahan and Dworkin 2000, p. 2; Befort 2002, p. 9 and 10.

Lindemann and Grossman 1997, p. 668 and 669; The 1998 National Employer, p. 2. For a list of
federal protective legislation, see Mendelsohn 1990, p. 3 and Appendix A; The 2000 California
Employer, p. 16.

29 U.S.C. § 651 et seq.
29 U.S.C. § 201 et seq. See also Snow 2002, p. 8.
29 U.S.C. § 1001 et seq. See also the 2000 California Employer, p. 15.

Termination of employment digest, ILO 2000, p. 355. See also Barber 1993, p. 4, referring to the
same sources of law.
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because it is likely to have a strong impact on state anti-whistleblower laws
which apply to private-sector employees.’

6.2 Lack of national just cause legislation

Congress can regulate almost any subject matter, including employment matters,
under the Commerce Clause, established in Article 1 Section 8 under 3 of the
US Constitution.'” Hence, the argument that there is no federal constitutional
basis for a general federal unjust cause statute is unjust. In fact, one may wonder
why Congress has never enacted national just cause legislation with regard to
employment termination.

A federal act on employment termination would not only end the
feeling of uncertainty amongst employers and employees as a result of different
state causes of action and state remedies applied by various state courts,'®" it
would also be the most effective and simplest way to create equal protection
against unjustified dismissal for private-sector employees in the United States
and uniformity under state courts.'”® It can give clarity on exceptions and
limitations, the permissible remedies for unjust discharges, and on what
constitutes a just cause for discharge.'”

Supporters of a bill, however, must have sufficient political power to overcome
the opposition to its enactment. The problem with private-sector employees is
that not all are organized. Therefore, they do not constitute an effective lobbying
group and have no organization to act for them in achieving enactment of a
federal just cause statute. Although labor unions with effective lobbying power —
their political power has weakened, however, due to the decline of union
membershiplo4 — may be supportive, to them national just cause legislation is
not a priority. One of the most persuasive organizing arguments unions have
towards workers is that they will bring just cause protection against arbitrary
action to the work place. In fact, many union leaders believe that enactment of
such a law would undermine the very reasons for having labor unions.'®’
Employers, the machine of the economy in the United States, who
probably have the power to have a federal statute enacted generally raise the
politically powerful argument that they cannot compete in global markets if the

9 For anti-whistleblower law, see below under § 10.4.2.3.
1 . .

% The US Supreme Court’s test under the Commerce Clause is that the regulated activity has to affect
interstate commerce. This includes an activity that relates indirectly to movement of commerce
across state lines, as well as an activity that occurs within a state, and its effect on national economy
can be demonstrated as a matter of economic theory. See Klik 1994, p. 11 footnote 17; Burnham

1995, p. 25 and 26.
o1 Perry 1992, p. 2; Barber 1993, p. 2.
192 perry 1992, p. 2; Weinstein 1993, p. 8.

103 peck 1991, p. 14 and 15; Weinstein 1993, p. 2 and 7; Sprang 1994, p. 3.

104 For the reasons of the decline of union membership, see below under § 7.2.

105 Jung and Harkness 1989, p. 8; Peck 1991, p. 14 and 15.
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law is overregulating and restricting them.'®® According to Barber, pressure

from employers alone, in effect, keeps national just cause legislation from
enactment.'’’ Plaintiffs’ attorneys, finally, oppose enactment of — national — just
cause legislation. They believe that under a national just cause statute, punitive
damages will be limited, as occurred under the Montana wrongful termination
statute, hence, the outcome under — national — just cause legislation will become
less attractive for them.'® In brief, the majority of plaintiffs’ attorneys work on
a contingency fee basis, i.e. on a no cure, no pay-basis on the one hand, but
claiming a certain percentage of a possible positive outcome on the other.'”
Consequently, wrongful discharge cases are particularly profitable if an
employee can ask for punitive damages.110 The only purpose of punitive
damages is to punish and deter, hence, these damages generally amount to much
higher amounts than contract damages.111

6.3 The Model Employment Termination Act (META)

In 1991, the National Conference of Commissioners on Uniform State Laws
(hereafter the Uniform Law Commissioners or ULC) proposed a model state just
cause statute.''” This quasi-governmental body — that seeks to have state
legislatures adopt uniform statutes in areas where uniformity is desirable
nationwide''"® — consists of lawyers, judges, legislators and academics, and was
established, in 1892, at the initiative of the federal government.114 These
uniform laws are either drafted (1) as uniform acts, intended to be adopted by the
states without modification; or (ii) as model acts, intended to act as a model i.e. a
blue print for appropriate state legislation. Well-known is the Uniform
Commercial Code (UCC)."" This uniform act was a joint product of the ULC
and the American Law Institute,''® and was submitted to the legislature of each
state in its final form in 1957. By 1967, it had been adopted by every state
except for Louisiana, which, however, adopted parts of the Code.'"”

Because of its great influence on American Law it, therefore, was an
important moment when the ULC, in their January 1985 meeting, recognized the
importance of just cause protection for private-sector employees. It held that the

106" Corbett 2002, p. 5.

197 Barber 1993, p. 13.
108

Corbett 2002, p. 5.
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The contingency fee amounts to an average of one-third of the outcome. See Schirmeister 1996, p.

125.

10" 0 Connell 1985, p. 59-63.

" Foran in-depth discussion of punitive damages, see Schirmeister 1996, Chapter 3.

12 Eor the text of the META (Final draft 1991), see Holloway and Leech 1993, Appendix F, p. 951-976.

3 Theodore J. St. Antoine 1994, p. 95.

14 Theodore J. St. Antoine 1994, p. 95.

5 Barber 1993, p. 10.
16 Eor the American Law Institute (ALI), see below under § 6.4.
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many judicial modifications in the at-will doctrine had created tremendous
uncertainty for both employers and employees. This confusion was the major
reason leading to its recommendations, initially, to draft a uniform act.''® The
ULC found that the underlying assumption of the concept of at-will
employment, that all parties are equal to the bargain, rarely applied to the
employment relationship in the twentieth century.1 K Consequently, a drafting
committee, on which Professor Theodore St. Antoine was appointed Reporter,
began work in 1987.'%°

In August 1991, after nearly four years of drafting, the ULC adopted the third
and final draft of the proposed Uniform Employment Termination Act,
including a good cause provision. The central objective of the META was to
achieve a balance between the interests of employers in maintaining efficient
and productive operation on the one hand, and the interests of employees to be
free from arbitrary treatment in the workplace on the other.'?!

The term good cause was used to distinguish it from just cause,
customary in collective bargaining agreements, interpreted by labor
arbitrators.'”> Therefore, the term good cause was chosen, particularly to
emphasize the discretion allowed to management in dismissals based on
economic reasons.' > In brief, employers may dismiss full-time employees —
defined as one working twenty or more hours a week — after a one-year
probationary period with good cause only.'** Good cause under the META of
1991 is defined as

e areasonable basis related to an individual employee for termination
of the employee’s employment in view of relevant factors and
circumstances, which may include the employee’s duties,
responsibilities, conduct on the job or otherwise, job performance,
and employment record; or

e the exercise of business judgment in good faith by the employer,
including setting its economic or industrial goals and determining
methods to achieve those goals, organizing or reorganizing
operations, discontinuing, consolidating, or divesting operations or
parts of operations or positions, determining the size of its work
force and the nature of the positions filled by its work force, and

"8 peck 1991, p. 14; Barber 1993, p. 3 and 10; Weinstein 1993, p. 2.
119

Fisher 1994, p. 84 and 85.
120 Fisher 1994, p. 82-84; Theodore J. St. Antoine 1994, p. 95.
121 Theodore J. St. Antoine 1994, p. 96.
iji Fisher 1994, p. 85. See also below under § 12.3.3.

Theodore St. Antoine 1994, p. 97; Theodore St. Antoine 2001, p. 7. For the good-faith standard under
common law, see below under § 11.3.3 and § 12.3.3.

124 Fisher 1994, p. 85; Theodore St. Antoine 2001, p. 7.
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determining and changing standards of performance for
positions.'*

It may be clear that if unalterally adopted by all states, the META would
eliminate the at-will presumption and require that terminations of employment
agreements be imposed for good cause only.126 Subsequently, it would provide
almost all private-sector employees — with the exception of probationary and
employees working with an employer with fewer than five employees,'>’ and
employees working less than twenty hours a week protection — against arbitrary
dismissal in general by a good cause standard, along with procedures and
remedies.'*"

The ULC, however, could not reach consensus on adopting it as a
uniform act, and approved the statute as a mere model,'” serving as a guide for
appropriate legislation only."*® In literature, this has been severely criticized.
Academics were of the opinion that the ULC compromised too much by
changing the uniform act into a model act to be adopted on a state by state
basis.””! By 2007, although several had considered its adoption, none of the
states has adopted the META."** All this may indicate that the META standards
as to unjust dismissal remain controversial in the United States. On the other
hand, it, too, may indicate that the political power of employers and attorneys-
at-law is of greater influence on the enactment of state just cause legislation,
than one primarily assumes. '**

Several provisions of the Model Employment Termination Act (META), among
which its good cause provision,** were modeled after the Montana Wrongful
Discharge From Employment Act of 1987 (WDFEA).'* The META, too, shows
a striking similarity with ILO Convention 158. It is unclear, however, whether

125 Holloway and Leech 1993, p. 956-962. See also Barber 1993, p. 10.
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Perry 1992, p. 2. For the economic impact of the META, see Maltby 1994.

127 Sprang 1994, p. 12.
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Bl Sprang 1994, p. 3.
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13 Barber 1993, p. 10.
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Schramm 1990, p. 116; Moberly 1999, p. 12. See also Bierman and Youngblood 1992, p. 54 and 55
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considerably from the META. For example, in the WDFEA the probationary period in principle is
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allows an employee to demand arbitration. Moreover, unlike the WDFEA, the META allows an
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the ULC considered the ILO Convention 158 as a basis for the META."*® In
fact,1?7esides similarities, there are significant differences with ILO Convention
158.

First, the META applies to firms with five or more employees only.
Second, the META offers an opt-out provision under which an employer can
substitute an automatic severance pay package — with a three year cap — in lieu
of the good cause limitation, thereby at first sight significantly weakening the
good cause standard."*® It bears mentioning, however, that employees only have
the right to waive this statutory good cause protection, regardless of cause by an
express written agreement, substituting a mandatory severance payment of at
least one month’s pay for each years of employment up to 30 month’s pay.139
This, in turn, seems in accordance with ILO Convention 158, which does not
allow employers to buy off just cause protection. '** Third, Barber is of the
opinion that under the definition of the good cause standard, the employer is
given an opportunity to exercise his business judgment in an unjust manner. In
brief, an employer can legitimately discharge an employee by stating that a
reduction in the work force would be beneficial to his business. Although she
recognizes that this statement is partially alleviated by the requirement that the
employer must use good faith when terminating an employee, due to the
ambiguous nature of the term good faith, she states, it will be difficult for an
employee to prove that his employer had acted improperly in exercising his
business judgment.'*' Fourth, under the META, only rare employees will have a
monetary claim to justify the attention of a lawyer dependent on a contingency
fee, in that it requires an outrageous violation of a well-established public
policy.'** Fifth, under the META an employee must give up his common law
claims against his employer,143 and can be awarded the remedies specifically
enumerated in the META only, of which reinstatement is named as the preferred
remedy.144 Perry in this respect stresses that reinstatement is unlikely to be
awarded in many circumstances and when awarded, the deterrent effect will be
minimal, because an employer is unlikely to be financially impacted by such a
remedy.'* Additionally, the preference of the ULC for arbitrators over courts
and juries has been criticized. *°
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144 Perry 1992, p. 5; Barber 1993, p. 12; Weinstein 1993, p. 10.
5 Perry 1992, p. 5 and 6.

146

Sprang 1994, p. 13. For the difference between the procedures under arbitration and civil court cases,
see below under § 7.5.2.

30



6.4 The (drafts on a) Restatement of Employment Law

In 2005, the American Law Institute (ALI) produced a first draft on a
Restatement of Employment Law. At the issuance of this book the ALI
produced its Fourth Draft (October, 2005). It should be stressed that these drafts
are very preliminary expressions of the drafter(s), produced as they are for the
considerations and advice of the project’s Advisers and Members Consultative
Group, i.e. subject to substantial revision following those meetings. Preliminary
drafts, in other words, do not reflect or represent a position of the American Law
Institute. Hence, the drafts initially are the work-product of the project’s
Reporters147 and have not (yet) been considered by the Council of the American
Law Institute and by its membership. Also, whether this project will come to
completion is at least open to doubt. Most likely it will take years.

When it will reach its completion, it is important to realize that the
Restatement of Employment Law does not function as a code. The ALI, which
was established in 1923 and issues Restatements on Law, does not have
lawmaking power. It consists of American justices, lawyers and teachers
‘only’."*® Nevertheless, although it does not have a legislative character, it can
be of influence in providing just cause protection to private-sector employees.

In brief, Restatements on Law give guidance on fields in which the need for
clarification and simplification is most felt. Generally, these are the fields in
which case law is dominant.'*’ Although Restatements on Law, in principle,
reflect the law as its stands, many believe that the function of the ALI is not only
to codify majority rules, but also to anticipate and encourage the development of
law. In fact, Burnham emphasizes that Restatements on Law, in the past, have
not prevented the ALI from restating what their Drafters believe is the more
enlightened rule of law, even if it is not the majority view in current case law.
Therefore, it is said that a Restatement on Law generally is not merely a
summary of what has been decided by the courts in the past. Hence, it can
exercise an important influence towards unification when a new question arises,
because although a state court has to follow precedent under settled doctrine, the
restatement can be persuasive when the law is still unsettled.'”

Therefore, the Restatement of Employment Law may fulfill an
important function as regards just cause protection under state common law.
Interesting for this thesis is the Third Draft (May, 2005), in which the Drafter(s)
refused to recognize one of the common law exceptions to the at-will rule, i.e.

7 Erom the Fourth Draft (October, 2005) derives that the appointed Reporters are Professors (i) Samual
Estreicher, New York University School of Law; (ii) Michael C. Harper, Boston University School of
Law; (iii) Christine Jolls, Harvard Law School; (iv) Stewart J. Schwab, Cornell Law School.

8 Farnsworth 1987, p. 79.
49 Farnsworth 1987, p. 30 and 79; Klik 1994, p. 57 and 58. See also www.ali.org
150 Farnsworth 1987, p. 80; Klik 1994, p. 57; Burnham 1995, p. 77.
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the implied-in-fact (good cause) contract exception.”' Consequently, the

emphasis in this thesis will be on the Fourth and the previous Draft. Particularly
of interest are the Chapters 1 (Existence of Employment Relationship), 3
(Employment At Will and its Contractual Exceptions), and 4 (The Tort of
Wrongful Discharge in Violation of Public Policy).

6.5 Chances for national just cause legislation

The United States is lacking federal just cause legislation.The chance that the
META will result in a uniform law, providing just cause protection to private-
sector employees in the United States is small. There is no broadly based
programmatic group that champions such legislation.'”* Besides employers,
plaintiffs’ attorneys are META’s most outspoken opponents. Some of them are
sincere in believing that it is wrong for employees to be denied the possibility of
full compensatory and punitive damages. Others simply oppose the loss of the
contingency fees they can collect.'> The META, therefore, is likely to remain
an orphan, unadopted by any of the states.'”* Theodore St. Antoine remains
optimistic, however, based on his experience with the ULC. He stresses that,
whereas the initial reaction was considerable skepticism along with some
outright hostility, after three years of searching debate and extensive revision of
the proposal, lawyers, justices, and legislators became convinced of the essential
fairness and soundness of the model act resulting in a final vote of thirty-nine to
eleven applroval.155

Grodin is also of the opinion that just cause legislation — at least in the
state of California — should be possible. In his opinion, workers compromise a
significant majority of the population in California. Therefore, it would not take
a great deal of foresight for a politician to realize that political gold can be
mined on this issue.'® However, Grodin, too, must conclude that none of the
bills, which were introduced in California have mustered widespread support. In
fact, trial lawyers, typically a potent force in Sacramento, he admits, are
ambivalent about any statute that will deprive plaintiffs of tort recovery, because
of the effect it will have on the system of contingency fees."”’ In general,
proposed bills for just cause legislation in other states have not been successful
either for the same reason."”® Overall, the rationale behind these bills is that (1)
unlike most other leading industrial nations, the majority of private-sector
employees in the United States are not protected from arbitrary, capricious, or

151 For a discussion of this refusal, see below under § 12.

152 Kittner and Kohler 2000, p. 10 and 11.

153 Theodore St. Antoine 2001, p. 7. See also Fisher 1994, p. 89.

154 Kittner and Kohler 2000, p. 10.

155 Theodore St. Antoine 1994, p. 101; Theodore St. Antoine 2001, p. 7.

156" Grodin 1990, p. 3.

157" Grodin 1990, p. 3.

158 peck 1991, p. 15; Fisher 1994, p. 88.
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unjust discharge and are terminable at will; and (2) unjust discharge results in (i)
employees having no meaningful job security, nor security in income, health,
and other benefits; (i1) devastating effects on employees and their families; (iii) a
reduction in productivity; (iv) an undermining of fairness, well-being, peace,
and safety; and (v) practices contrary to American ideas of justice and fair
play.'” Still, as this dissertation reached its completion, the state of Montana
only has enacted a general statute that requires a good cause for dismissal.'®

6.6 Conclusion

The United States is one of the few developed industrialized countries in the
world that adheres to the at-will rule and does not have national just cause
legislation.'®! The chance that Congress — in the near or distant future — will
enact national just cause legislation is slim. In 1991, there was hope when the
National Conference of Commissioners on Uniform State Laws (ULC) adopted
the Model Employment Termination Act (META), requiring a good cause for
dismissal. However, the chance that it will be adopted — unalteredly — by all
states is small. Pressure of politically powered groups among which employers
and lawyers, in effect, stands in the way of the enactment of national — and state
— just cause legislation. A Restatement of Employment Law, which may see the
light in the future, may exercise influence towards a continuing trend towards
recognition of just cause protection under common law. One expects, however,
that it will take years before this Restatement will reach its completion. Hence,
under present law, private-sector employees must still rely on exceptions to the
at-will rule under federal and/or state (common) law, to be discussed below.

7 Federal labor law and collective labor law
7.1 Introduction

In this Section, I will examine to what extent private-sector employees enjoy
just cause protection under federal labor law and collective labor law. In this
respect, it bears mentioning, that the American labor law system significantly
differs from the Dutch system.'®

In the Netherlands, under the Collective Bargaining Agreement Act (Wet op
de collectieve arbeidsovereenkomst or WCAQ), in principle, the contracting
parties — and its members to which the collective bargaining agreement applies —
only are bound by the collective bargaining agreement. However, under Article
14 of the Act — unless agreed upon otherwise in the collective bargaining
agreement — an employer who is a member of a contracting party must also

159 Henry 1994, p. 162. For an in-depth discussion of 30 just cause bill between 1980 and 1992, see

p. 149-170.
160 For the law of Montana, see further below under § 9.
ol See above under § 1.3.3.

12 See also Stege 2004, p. 333.
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apply the terms of this agreement to an employee who is nof a member of one of
the contracting parties. In brief, these include employees who are members of
other unions, or employees who are not union members at all. Article 14-
employees, on the other hand, lack direct recourse against their employer in case
of non-compliance by the emplogler. Only the contracting parties can demand
compliance with this obligation.1 3 Second, under the Dutch Generally Binding
and Non-Binding Act (Wet op het algemeen verbindend en onverbindend
verklaren van bepalingen van collectieve arbeidsovereenkomsten or
WAVV/OVV), the Dutch Minister of Social Affairs has the authority to declare
terms of a collective bargaining agreement generally binding — usually for a
certain period only — for all unionized and non-unionized employers and
employees of a certain branch.'®*

In contrast, employers in the private sector in the United States are not obliged
to apply the conditions of the collective bargaining agreement to al/ of their
employees, but so-called bargaining-unit employees only,'® nor does any
American federal instance have the authority to declare conditions of a
collective bargaining agreement binding for employers and employees in a
certain branch. The federal labor system in the United States, on the other hand,
has many other interesting aspects to discuss. The aim of this Chapter is not to
focus on all of these aspects, but only to those that — directly or indirectly —
relate to just cause protection. For a complete view on all aspects, I refer to the
numerous publications in this field.'®

Consequently, in this thesis, I will particularly focus on the National
Labor Relations Act of 1935 (NLILA;),167 and collective labor law, in respect of
just cause protection. I will not search the field of szate labor law. In my opinion
this is not necessary for the purpose of this research. First, the NLRA allows
states to regulate subject matters for situations in which the NLRA does not
apply,168 however, Section 7 of this Act on which this thesis particularly

163 See Art. 9 and 14 of the WCAO. See also Loonstra en Zondag 2004, p. 492-499; Van Arkel en

Loonstra 2004, p. 12.36-12.39.

For the terms of a collective bargaining agreement to be declared generally binding, the agreement in
question must apply to at least 55 percent of the employees in the relevant industrial sector. See
Toetsingskader Algemeen Verbindend Verklaring CAO-bepalingen, which applies to the WAVV/OVV,
Art. 4.1, Stert. 1998, 240 and 2002, 114. See also Loonstra en Zondag 2004, p. 499-505; Van Arkel
en Loonstra 2004, p. 12.38.

For the term bargaining-unit (employees), see below under § 7.4.2.
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focuses,'® created a federal right to engage in concerted activities immune from
state interference.'”’ Second, the US Supreme Court requires that the state
statute’s provisions parallel those of the federal act.'”' Consequently, the
National Labor Relations Board (NLRB)' " — the body that is responsible for the
enforcement of the Act'”® — and has the power to negotiate an agreement with a
state agency to cede jurisdiction to the latter,'”* only will do so if state law is
consistent with the federal act. Subsequently, state labor relations generally are
patterned after the NLRA and rather broaden the scope of the NLRA — e.g.
include smaller employers and/or cover employees who are exempted from the
NLRA - than that they interfere with the basic rights under Section 7 of the
NLRA.'”

7.2 The decline of unions

The NLRA allows — but does not compel — employers and employees to agree
upon collective bargaining agreements.'’® To the extent one would assume that
private-sector employees will try to get a union to represent them towards the
employer to obtain better working conditions, including protection against
unjust dismissal, one is mistaken.'”’

Union membership still grew during the World Wars, and the Great
Depression in 1937, but the density of union membership has declined ever
since the mid-1950s.'” As this thesis reached its completion, about ten percent —
by 2007, this is about twenty-six percent in the Netherlands'” — of the private-
sector employees were union members.'*

Carlson stresses that it would be a mistake, however, to conclude that the
comparatively low rate of unionization thus reflects equanimity or apathy on the

169 For Section 7 of the NLRA, see below under § 7.3.3.
170
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part of American workers. In fact, polls indicate that most employees are
favorably disposed to unions and believe employees are better off when they are
represented by unions.'®' Why then most private-sector employees seem
reluctant to join a union?

In general, one assumes that the reasons for this reluctance are the
employer’s resistance towards unions; > the shift in the American economy
from manufacturing to services; > the increase of contingent workers such as
part-time workers, contract workers and independent contractors, who are
difficult to organize because of their weak affiliation with the enterprise;'®
corruption within unions;'® the collapse of communitarian habits;'® and the fact
that an employee does not wish to be bound by all provisions of the collective
bargaining agreement.187 Moreover, Carlson and Grodin stress that many
employees in non-union workplaces have not rejected union representation, but
they cannot have it because of the so-called majority rule which, in effect,
creates a strong headwind against union representation. " In brief, a union must
obtain 50 percent plus one of all votes to become the exclusive representative of
employees.'™

Last, Bales refers to the Labor Management Relations Act (LMRA)' and the
Federal Arbitration Act (FAA),191 stating that a private-sector employee is
reluctant to join a union for, in effect, waiving his individual rights under federal
and state statutory and common law by becoming a bargaining-unit employee.192
Bales in my opinion partly overstates the ‘price’ a private-sector employee has
to pay by becoming a bargaining-unit employee, though.

Indeed, under Section 301 of the LMRA, federal courts must refer
parties to arbitration in case of an arbitration clause in a collective bargaining
agreement.””” On the other hand, in practice, it must only do so with regard to
state law claims'* that require interpretation of the collective bargaining
agreement.”” These generally concern state contract-based claims only."®
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Hence, bargaining-unit employees retain their right on state statutory and public
policy claims, relating to violations of statutes,”’ which can be resolved without
interpreting the agreement.'”® Furthermore, Bales refers to Gilmer (1991) to
illustrate that private-sector employees waive their federal statutory rights tried
in court by becoming bargaining-unit employees. In this case, the US Supreme
Court allowed a waiver of a federal statutory claim under an arbitration
clause.'”” Gilmer (1991), however, involved an employee in a non-union
context. With regard to employees in the union context other court decisions
apply. More specifically, in Wright (1998), the US Supreme Court held that
Gardner (1974) 1s still the law in the union context and that Gilmer (1991) did
not overrule Gardner (1974)**° In Wright (1998), the US Supreme Court held
that for a union to waive employees’ rights to a federal judicial forum for federal
statutory anti-discrimination claims, the agreement to arbitrate these claims must
be clear and unmistakable.””' Private-sector employees, therefore, do not
‘waive’ federal statutory claims that easily, as suggested by Bales, by becoming
a bargaining-unit employee.

7.3 The NLRA of 1935
7.3.1  Legislative history

In the beginning of the nineteenth century, the Pullis case™ still served as the
best American authority for the proposition that collective actions by employees
for the purpose of increasing wages were unlawful per se, i.e. constituted a
criminal conspiracy.”” By the middle of the nineteenth century, it was fairly
well-established that workers could attempt to set wages by voluntary, collective
agreement among themselves without committing a criminal conspiracy. The
Sherman Act of 1890, nevertheless, still declared conspiracy illegal.

Courts extended the Sherman Act to labor unions. These court decisions
provoked Congress to adopt the Clayton Act of 1914, barring application of the
Sherman Act to collective action by unions for ‘legitimate objects’. In brief, the

19 With the exception of contract-based claims that are made during the time the employees did not yet

join the union (Caterpillar,1987). See Bales 1997, p. 9 and 10.

B For public policy claims, see below under § 10.4.2.
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preempts the application of state law in an action only if such application requires the interpretation
of a collective bargaining agreement. The public policy claim did not require such. Consequently,
100 Article 301 of the LMRA did not preempt the employee’s retaliatory public policy claim.

Bales 1997, p. 13.
200

Mitchell 1999, p. 4.

21 The US Supreme Court in Wright (1998) refrained from the question whether such a ‘clear and
unmistakable’ waiver would be enforceable. Fitzgibbon 2000, p. 2.
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latter meant that so long as a union’s action was for the purpose of obtaining
higher wages or better working conditions for strikers, its action was privileged,
i.e. legitimate.”® Unions hereupon fought for the adoption of a federal labor
statute that would govern the labor-management relations in the private sector in
general. Subsequently, due to the lobbying of unions, and the efforts of Senator
Wagner, who proposed and fought for a federal labor act, the NLRA was
adopted by Congress in 1935, and is considered as the core of federal labor law
in the United States.”” The Act, in fact, became known as the Wagner Act?%

The purposes of the NLRA are to (i) promote and to regulate collective
action;”"’ and (1) to give more bargaining power to private-sector employees by
providing basic rights for the purpose of collective bargaining or other mutual
aid or protection.208 The NLRA was revolutionary at the time. Soon after its
enactment, however, the constitutionality of the Act was challenged. Under the
constitutional doctrine, the US Supreme Court already struck down labor and
employment laws, which were in conflict with the so-called due process clauses
under the US Constitution.””’ In brief, the Fifth Amendment — addressed to the
federal government — and the Fourteenth Amendment — addressed to the states
governments — contain the so-called due process clauses, holding that no person
shall be deprived of life, liberty, or property, without due process.”'’ As
Goldman strikingly states

‘The constitutional doctrine imposed was that a statute that limited the terms
and conditions under which employees could sell and employers could buy
their services constituted an impairment of the guaranty of freedom of contract
and a taking without due process and without just compensation, of the
property interest in one’s work output. Thus, the courts perversely struck down
reforms in aid of workers under the guise of protecting the workers’
constitutional rights.’ 21

Consequently, the US Supreme Court struck down a federal act, prohibiting
child labor in Hammer (1918), and a New York State Law limiting the hours
bakers could work per week in Lochner (1905 ).212

In 1937, however, the nation was in the midst of the Great Depression.
Under pressure of President Roosevelt, the US Supreme Court had no other
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option than to withdraw the constitutional barriers to social-economic legislation
as an essential condition of industrial peace.”’> Subsequently, in West Coast
Hotel (1937), the US Supreme Court held that, based on the Commerce Clause
of the US Constitution,”'* Congress has the power to regulate commerce, i.e. the
power to enact all appropriate legislation for the protection of the public interest,
which involves the welfare of American citizens. Therefore, it continued,
Congress could establish minimum wages designed to counteract the unequal
bargaining position of workers.*"> In NLRB v. Jones & Laughlin (1937) the US
Supreme Court upheld the NLRA, in effect, for the same reason.”' In fact, the
foregoing decisions induced Congress, in 1938, to enact the Fair Labor
Standards Act (FLSA), which was originally designed as a federal labor as well.
The FLSA, in brief, sets a floor for wages, hours, and child labor, i.e. set
collective bargaining minimums from which unions could bargain upwaurd.217 In
practice, this Act, however, always has been considered as an employment,
rather than a labor act.*®

In 1947, the NLRA was substantially revised by the Labor Management
Relations Act (LMRA). The latter also became known as the Taft-Hartley Act,
deriving from the names of the senators who initiated the Act. The need of the
Act was that the NLRA had become too heavily weighted in favor of the unions.
The LMRA amendments sought to restore the balance in labor relations. For
example, the NLRA forbade unfair labor practices for employers only. The
LMRA added a series of unfair labor practices by unions. 21 Because the
NLRA, when revised in 1947, was enacted as Title I of the LMRA, the NLRA
also is often referred to by the latter name. Either reference title — NLRA or
LMRA —is correct.

Last, in 1959, another significant revision of the NLRA took place with
the adoption of the Labor Management Reporting and Disclosure Act
(LMRDA). This Act, known as the Landrum-Griffin Act, provided for detailed
regulation of internal union affairs, and was a result of the disclosures of the
McClellan Committee, which compiled a record of wrongdoings on the part of
certain unions and their officers.”’

213 See also NLRB v. Jones & Laughlin (1937), 300 U.S. 1, 42.
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7.3.2  Coverage

In sum, major non-government employers, and their — private-sector —
employees not covered by the Railway Labor Act of 1926 (RLA), are subject to
the NLRA. The RLA covers workers in the railway and the airline industries.**'
The coverage of the NLRA, however, as Cox correctly states, is by no means
all-embracing in its coverage of American workers.

In general, the sole requirement for employers to fall within the scope
of the NLRA is that their operations affect interstate commerce, which is almost
always the case.””> On the other hand, many employers are excluded under
Section 2(2). The most significant group exluded are public employers,
including federal, state, country and municipal governments.223 Also, small
employers are excluded, in that the NLRB has used its administrative discretion

to fix limits as regards gross annual volume of business beyond which it will not
4,24

Section 2(3) further excludes certain employees. The exclusion of these
employees by the way does not prohibit these employees from unionizing. It
merely frees the employer from any obligation to deal with them relating to
collective bargaining.”® In brief, whereas the NLRA statutorily defines an
employee to include any employee of the employer, it explicitly excludes
agricultural workers, domestic workers, supervisory employees, and
independent contractors. The exclusion of agricultural and domestic workers has
no logical basis and is due to the fact that they had little political clout when the
legislation was enacted.”** Supervisors227 and independent contractors, on the
other hand, have been explicitly excluded by the Taft-Hartley amendments in
1947, for, in effect, being employers.”*® Additionally, the US Supreme Court

221 player 1988, p. 37; Stege 2004, p. 365.
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excluded managerial employees from the scope of the NLRA.”” These
employees make policies. According to the US Supreme Court, Congress would
not have intended to invite the conflict of interest that would flow were such
managerial employees to organize and bargain with the employer.>"

Last, so-called confidential employees, who have access to confidential
labor-relations information of the employer, have been excluded from the scope
of the NLRA, because they may frustrate the normal operations of the collective
bargaining plrocess.231

In practice, most difficulties with regard to exempted employees arise on the
question whether or not an employee can be qualified as an independent
contractor. In general, labour arbitrators apply the common law right-to-control
test to answer the question. Under this test, the assumption is that the less an
employer has a right to control the employee, the more the employee is
considered as an independent contractor. The common law test focuses on

e the hiring party’s right to control the manner and means by which
the product is accomplished;

the skill required;

the source of the instrumentalities and tools;

the location of the work;

the duration of the relationship between the parties;

whether the hiring party has the right to assign additional projects
to the hired party;

the extent of the hiring party’s discretion over when and how long
to work;

the method of payment;

the worker’s role in hiring and paying assistants;

whether the work is part of the regular business of the hiring party;
whether the hiring party is in business;

the provisions of employee benefits, and

the tax treatment of the hired palrty.232

The Reporters in the Fourth Draft on a Restatement for Employment Law, in
effect, apply the same test. Section 1.01 determines that an individual is an
employee whenever

229 The NLRB defines managerial employees as ‘those who formulate and effectuate management

policies by expressing and making operative the decisions of their employer, and those who have
discretion in the performance of their jobs independent of their employer’s established policy’. In
practice, it concerns executive-type positions and those who are closely aligned with management as
true representatives of management. See Cox 2001, p. 101 and 102.

20 cox 2001, p. 101 referring to NLRB v. Bell Aerospace Co., 416 U.S. 267 (1974).

B Cox 2001, p. 103; Stege 2004, p. 369.

232 Cox 2001, p. 97 and 98; Carlson 2001, p. 14; Befort 2003, p. 5. See also Nationwide Mutual
Insurance (1992).
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‘(a) the individual intends to serve, at least in part, the interests of the
employer; (b) the employer consents to receive the services of the individual;
and (c) the individual’s services to an employer are not rendered as part of an
independent business. An individual’s services to an employer are not rendered
as part of an independent business if the employer has the power to control (i)
the means and manner of the individual’s work; or (ii) the extent to which the
individual can be enriched for performing the services.”*”

Basic rights

Section 7 of the NLRA holds the basis rights of the Act, i.e. the right to self-
organization, to form, join or assist labor organizations, and to engage in other
concerted activities for the purpose of collective bargaining or other mutual aid
or protection. As the US Supreme Court once held

‘[The] right of employees to self-organization and to select representatives of
their own choosing for collective bargaining or other mutual protection without
restraint or coercion by their employer (...) is a fundamental right. Employees
have as clear a right to organize and select their representatives for lawful
purposes as the respondent has to organize its business and select its own
officers and agents. Discrimination and coercion to prevent the free exercise of
the right of employees to self-organization and representation is a proper
subject for condemnation by competent legislative authority. Long ago we
started the reason for labor organizations. We said that they were organized out
of the necessities of the situation; that a single employee was helpless in
dealing with an employer; that the was dependent ordinarily on his daily wage
for the maintenance of himself and family; that, if the employer refused to pay
him the wages that he thought fair, he was nevertheless unable to leave the
employ and resist arbitrary and unfair treatment: that union was essential to
give laborers opportunity to deal on an equality with their employer.” ***

The right to self-organization, to form, join or assist labor organizations need no
further explanation. Like in the Netherlands, this right emphasizes the need to
preserve the employees’ free choice to become affiliated with a union.” The
right to engage in other concerted activities for the purpose of collective
bargaining or other mutual aid or protection is less clear. In brief, for employees
to be protected, Section 7 in this respect requires that

e the activity in question must be concerted, meaning that the —

individual — employee must be acting with or on behalf of other

236
employees;

233 ALL Employment Law Draft No. 4, Chapter 1 p. 4.

2% NLRB v. Jones & Laughlin (1937), 300 U.S. 1, 33.
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e the concerted activities must be for the objective of mutual aid or
protection; and

e the nature of the activity must not be unlawful, too disloyal to the
employer, in breach of contract, or such that it undermines the
authority of a labor organization representing a majority of the
employees in a bargaining unit.>’

This right on protection of concerted activities, for example, covers the right to
strike.™® It is noteworthy to mention that it, too, offers protection to non-
bargaining-unit employees. As Corbett puts it, the scope of coverage of Section
7 and its application to all private-sector employees, including bargaining and
non-bargaining-unit employees, may have been one of the best-kept secrets of
labor law.”’ The cases below will show that non-bargaining-unit private-sector
employees, objecting against arbitrary dismissal, may have a cause of action
under the Sections 7 and 8 of the NLRA, however, against dismissal for
concerted activity only.

7.3.4  Unfair labor practices

Under the Sections 7 and 8, employees must state that the employer committed
an unfair labor practice. Section 8(a) enumerates unfair labor practices of the
employer; Section 8(b) enumerates unfair labor practices of the union.”*’ In light
of the interest of this thesis, I will concentrate on unfair labor practices of
employers only. Under Section 8(a), it shall be an unfair labor practice for an
employer

‘(1) to interfere with, restrain, or coerce employees in the exercise of the rights
guaranteed in Section 7,

(2) to dominate or interfere with the formation or administration of any labor
organization or contribute financial or other support to it;

(3) to encourage or discourage union membership by discriminating with
respect to hiring, job tenure or any other condition of employment;

(4) to discharge or otherwise discriminate against an employee for having filed
charges or given testimony under the NLRA; and/or

(5) to refuse to bargain collectively and/or in good faith with the exclusive
agent i.e. the representative of the employees.”*

Subsequently, in case of an unfair labor practice, an employee can address the
NLRB,*** however, through the bargaining unit’s exclusive agent only.**’ The
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latter can order the employer to take affirmative action, including reinstatement
of employees with or without back pay under Section 10 of the NLRA.***
Disobedience of a decision of the NLRB does not result in penalties. The NLRB
or one of the parties has to obtain an enforcement order with the federal Court of
Appeals, in that disobedience of a court’s decision is considered as contempt of
court and is punishable by fine or imprisonment.**

As said, also non-bargaining-unit employees can invoke the Sections 7 and 8 of
the NLRA. For example, in Timekeeping Systems (1997), Leinweber, an
employee, offered comments to a company’s chief officer’s e-mail in which the
officer proposed a new vacation policy. In reply, Leinweber sent an e-mail to all
other employees, in which he demonstrated that the chief officer’s assertion that
the proposed plan would result in more days off each year was wrong, and that
he could prove the chief officer’s statement to be false. The chief officer was not
pleased with Leinweber’s response and said that his e-mail message was in
violation of a company employment manual provision, stating that failure to
treat others with courtesy and respect could result in immediate dismissal. The
chief officer gave Leinweber the opportunity to correct his actions, which
Leinweber failed to do, after which he was discharged. Leinweber had no legal
cause of action under federal or state law, so it seemed. However, he then filed
an unfair labor practice charge, alleging a violation of Section 8(a)(1) of the
NLRA for discharge, stating he engaged in protected, concerted activity
according to Section 7. Leinweber won. The remedy offered by the
administrative law justice, and affirmed by the NLRB, ordered the employer to
offer Leinweber reinstatement with all the benefits he had and to make him
whole for any losses he suffered. The NLRB concluded that Leinweber satisfied
all requirements of Section 7, which included the concerted requirement,
because his e-mail was intended to incite other employees to help him keep the
old vacation policy. The e-mail was not considered as violent or serious enough
to render the employee unfit for service.”*

In Allstate (2000), a female employee was operating as an agent of the
company. She had participated in a program of the company for which she had
to contribute large amounts of her money to the company, however, through
which she obtained debts only. When she and other employee-participants were
interviewed by Fortune magazine, they were critical of the program. After
publication, the employer issued a disciplinary warning to the employee. She
then filed an unfair labor practice charge, alleging a violation of Section 8(a)(1).
The NLRB concluded that the employee’s conduct satisfied all requirements of
Section 7, which included the requirement that the action was concerted,
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because she was initiating or inducing group action with the objective to alert
others in the program to the problems she had encountered and that she,
therefore, could ask for the remedies under the NLRA, including
reinstatement.”*’

The cases above show that non-bargaining-unit employees, too, can obtain
protection against arbitrary dismissal under the Sections 7 and 8 of the NLRA in
case of concerted activities. Like with discriminatory and retaliatory discharges,
the Sections 7 and 8 of the NLRA do not provide protection against arbitrary
dismissal in general.

It bears mentioning that to the extent the right to strike is protected
under these Sections, its protection is limited as well. Based on Mackay (1938),
the US Supreme Court held that it was not an unfair labor practice to replace the
striking employees in an effort to carry on the business. Put differently, although
the employer may not interfere with the right to strike, it does not follow that an
employer herewith lost the right to protect and continue his business by
supplying places left vacant by strikers. On the other hand, an employer who
reinstated six out of eleven employees, committed an unfair labor practice under
the Sections 8(a)(3) and 8(a)(4) of the NLRA — prohibiting discriminatory
discharge based on union membership, and discharges for invoking these
rights**® — when the five employees in question who were not reinstated were all
union members, and the six who were reinstated, were non-union members.**’

7.4 Collective bargaining agreements

In the United States, collective bargaining agreements generally hold standard
working conditions. Under these conditions, employers are not allowed to
deviate from provisions of the collective bargaining agreement.250 In contrast, in
the Netherlands, collective bargaining agreements, in general, hold minimum
working conditions. Under these conditions, employers are allowed to deviate
from provisions of the collective bargaining agreement for the benefit of the
employee”®' Likewise, collective bargaining agreements in both countries
supersede conflicting individual employment contracts.

7.4.1  The NLRA with respect to collective bargaining agreements
In the late nineteenth century, the American Federation of Labor (AFL) was one

of the largest unions at the time, representing workers in their strive to obtain
better working conditions through strikes, collective bargaining, and signing
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labor agreements.”” Private-sector employees eventually obtained these basic
rights under Section 7 of the NLRA.*? Moreover, Section 8(d) of the NLRA
encompasses the duty to bargain, i.e. the obligation to meet and confer at
reasonable times in good faith. The latter means that parties must have serious
intentions to reach an agreement,”* i.e. must negotiate with the intent to bring
about the agreements which the NLRA, in principle, does not attempt to
compel.255

When parties have reached an agreement, the collective bargaining
agreement applies to al/l employees of the bargaining unit — which term will be
explained below —, provided that these employees meet the definition of an
employee on the one hand, and are not exempted under the NLRA on the
other.”® Put differently, an employee, unionized or non-unionized, who belongs
to a bargaining unit is bound by the collective bargaining agreement that applies
to the bargaining unit. For a non-unionized bargaining unit employee this has a
positive side. Just cause and arbitration provisions in collective bargaining
agreements generally provide protection against arbitrary dismissal in general. A
negative aspect, however, is that if this employee does not wish to be bound by
other provisions of the collective bargaining agreement, he has no alternative but
to quit the bargaining unit, which generally means quitting his job.”*’ It, thus, is
important to understand when an employee becomes a bargaining-unit
employee.

7.42  Bargaining units, the majority rule, and the exclusivity rule®®

Under the NLRA, the NLRB must order elections to establish a bargaining unit.
In practice, employees themselves form a unit in deciding to accept a union’s
representation. This unit, in principle, constitutes the bargaining unit, which at
the same time is the extent of the union’s representation.”> Subsequently, a
union on behalf of these employees approaches the employer to ask for
recognition of this bargaining unit by showing the employer authorization cards
signed by the majority of employees of that unit. If an employer refuses to
recognize the union, the latter must file a petition with the NLRB, in which it
must show that at least 30 percent of the employees in the unit wants to be
represented by that union.”*
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Hereupon, the NLRB will examine whether the bargaining unit satisfies the
standard of an appropriate bargaining unit. A bargaining unit is appropriate if
the employees in this unit share a sufficient community of interest. Important
factors in this respect are

the skills and duties of the employees affected;

the terms and conditions of employment;

employee interchange;

functional integration;

geographic proximity;

centralized control of management and supervision; and
bargaining history.261

Once the appropriate bargaining unit is established, the NLRB orders a secret
ballot election to see which union will be the exclusive representative of the
bargaining unit. Under the majority rule, the union with 50 percent plus one of
all votes receives the NLRB certification as the exclusive bargaining agent of
the employees in the bargaining unit.”**

Subsequently, the Sections 8(a)(5) and 8(b)(3) of the NLRA provide
that the employer must bargain with this union and vice versa.’®> Under Section
9(a), the exclusive union shall be the representative of a/l employees in this unit
with respect to pay, wages, hours of employment and other terms or conditions
of employment.”** Hence, under the majority rule, bargaining-unit employees, in
principle, cannot exercise their rights independently. Put differently, the union
as its exclusive agent has the exclusive right to control the prosecution of claims
in labor arbitration cases and/or unfair labor practices under the NLRA.**> In
avoiding partiality between union and non-union members, the NLRA
determines that in prosecuting these claims the exclusive agent has to fairly
represent a/l members of this bargaining unit.**® The duty of fair representation,
however, does not mean that the exclusive agent of the bargaining unit has a
duty to proceed any claim of a bargaining-unit employee. For example, when the
exclusive agent is of the opinion that a case is weak, he may decide not to
proceed with the claim. This is allowed so long as the exclusive agent does not
act in bad faith.”"’
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7.4.3  Bargaining subjects

It should be noted that the employer and the exclusive agent have a duty to
bargain on mandatory subjects only. These subjects are broadly described in the
Sections 8(d) and 9(a) of the NLRA as wages, hours and other terms and
conditions of employment.*®® From decisions of the NLRB it can be derived that
these mandatory subjects include vacations, safety rules, work rules, drug
testing, non-discrimination, discipline, grievance, arbitration and job security.269
As regards the latter, most collective bargaining agreements have a just cause
standard.””® On the other hand, not all decisions made by management, which
affect the job security of employees fall within the scope of mandatory
bargaining subjects.271 For example, layoffs due to a — partial — shutdown of the
enterprise are considered as permissive bargaining subjects.”’> However, in
general, collective bargaining agreements, too, often hold clauses as regards
layoffs, the principle of seniority and severance payments.””> Moreover, Section
8(a)(3) prohibits layoffs motivated by anti-union animus.””* Hence, the union
has control over the decision to lay off employers when this decision is
motivated by an intent to harm the union.*”

The difference between mandatory and permissive bargaining subjects
is important. From Section 8(a)(5) of the NLRA derives that parties may not
alter mandatory terms or conditions, without first negotiating in good faith the
proposal to an impasse with the union.”’”® For example, when an employer
unilaterally alters a just cause provision, before an impasse, the NLRB can order
that all employees who are discharged based on this unilateral altered provision
will be reinstated with back pay.277 When an employer alters a permissive
subject, the union can base its claim on a breach of contract, and ask for contract
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7.4.4  Just cause and grievance arbitration provisions

Virtually all collective bargaining agreements hold just cause and grievance
arbitration provisions.””” In fact, private-sector employees in the United States,
represented by a union, typically enjoy protection against arbitrary dismissal in
general, through just cause provisions in collective bargaining agreements, and
labor arbitration.”*

A just cause provision generally prohibits discharge or other
disciplinary action after completion of the probationary period, except when
there is ‘good cause, proper cause, sufficient cause or just cause’. The terms just
cause and %ood cause are used interchangeably in collective bargaining
agreements.2 " In contrast, civil courts distinguish between just cause and good
cause in applying common law exceptions to the at-will rule, explicitly referring
to the interpretation by arbitrators of the standard under collective bargaining
agreements, and the interpretation of this standard by civil courts,
respectively.”*

Additionally, collective bargaining agreements generally 8provide grievance
procedures, which include the right of appeal to arbitration,”™ calling for all or
specified disputes arising under the contract between the parties, eventually to
be submitted to arbitration. The latter is considered as the best available
alternative for settling disputes under collective bargaining agreements. In fact,
it is seen as intolerable to management and impossibly burdensome when unions
would resort to a strike to resolve all their disputes.***

The arbitration clause generally also provides the procedure to be
followed, the subjects covered, the place of arbitration and the manner of
selecting the arbitrators. Most commonly, the arbitrator is selected by the parties
on an ad hoc basis each time a new case is submitted to arbitration, with
reference to the Federal Mediation and Conciliation Service and/or the
American Arbitration Association as agencies from which the parties will
receive names of available third parties.”® In large units, however, the volume
of grievances generally induces parties to select a permanent arbitrator, often
also called umpire, referee or impartial chairman.”*® In effect, the labor arbitrator
directly derives his authority from the arbitration clause. This is not as self-
evident as it seems. Only after the so-called Steelworkers Trilogy in 1960, the

27 Brand 1999, p. 29.
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US Supreme Court held that agreements to arbitrate in collective bargaining
agreements became enforceable.”®’

7.5 Labor arbitration
7.5.1 Arbitral authority

Still, problems may occur under collective bargaining agreements with regard to
arbitral authority. First, a problem may occur when the employer’s conduct
results both in a breach of the collective bargaining agreement subject to
arbitration and an unfair labor practice subject to consideration by the NLRB.
The NLRB has settled this dispute under the Collyer doctrine.®™ In brief, it
refers parties to the arbitration procedure under the existing collective
bargaining agreement™ when

e there is a stable collective bargaining relationship between parties;

e there is no claim that the employer is rejecting collective bargaining
principles or the organizational rights of its employees;

e the dispute is arbitral and both parties are willing to arbitrate; and

e the dispute centers on the interpretation or application of the terms
of the collective bargaining contract.*”’

Second, a problem may occur when the subject of the unfair labor practice
already has been decided on in an arbitration proceeding. Under the Spielberg
doctrine,”" the NLRB refers parties to the arbitral award on the condition that

e the arbitrator considered the issue in the charge filed with the
Board;

e the arbitration proceedings appear to have been fair and regular;

e all parties agreed to be bound by the award; and

e the arbitration decision was not clearly repugnant to the purposes of
the NRLA.*”

27 For an in-depth discussion of United Steelworkers I, II and I11, see Stege 2004, p. 440-445. See also

Bales 1997, p. 13-14 and 20; Turner 2000, p. 9-11.
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Third, a problem may occur, in that primarily federal courts are authorized to
decide on disputes under collective bargaining agreements under Article 301 of
the LMRA. The US Supreme Court has settled the dispute, determining that
arbitrators will decide on claims which require interpretation of the collective
bargaining agreemen‘[.293

7.5.2 Interpretation of just cause

Most single cases decided by labor arbitrators are discharge and disciplinary
matters.””* What one arbitrator has previously decided in a discharge case need
not be followed by another arbitrator, but usually is. The principle of stare
decisis,”” therefore, does not apply to labor arbitration.””® A second arbitrator,
in other words, has discretion to reconsider the matter. In gractice, labor
arbitrators, nonetheless, often adhere to earlier arbitration awards. o7

Subsequently, from arbitral awards one can derive that just cause stands
for fair and reasonable,”® and that just cause protection does not depend on the
sole existence of a just cause provision. To the extent collective bargaining
agreements do not explicitly prohibit the employer from disciplining or
discharging employees without just cause,”’ arbitrators in the absence of
specific contract language have found that a just cause provision can be implied
in the parties’ collective bargaining agreement. Hence, the just cause
requirement is so well accepted under labor arbitration, that often it is found to
be implicit in collective bargaining agreements.””

In the past, a problem for labor arbitrators has been that only few collective
bargaining agreements provided a definition of just cause.”' In 1964, Daugherty
was one of the first arbitrators who tried to crystallize the definition of just cause
into seven independent questions. If the answer to any of these questions was
‘no’, just cause did not exist. Although the main criticism was that the test was
too mechanistic, the test still provides a good tool for arbitrators to determine the
existence of just cause. The questions under the Daugherty test are

293 For Article 301 of the LMRA, see above under § 7.2.
294

Seniority, pay disputes, and work assignment disputes are other significant categories. See Stieber

and Rodgers 1994, p. 77; Goldman 1996, p. 400.

295 For the rule of stare decisis, see above under § 5.2.2.
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299 According to Kittner and Kohler, in 2000, 97% of all collective bargaining agreements in the United
States held a just cause provision. Kittner and Kohler 2000, p. 4.

3% Hardin 1997, p. 23.87; Brand 1999, p. 29. See also Owens 2001, p. 4, referring to Trailmobile (2000),
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agreement, a discharge is subject to an arbitrator’s determination of just cause.
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1. did the employer forewarn or foreknowledge the employee of the
possible or probable disciplinary consequences of the employee’s
conduct;

2. was the employer’s rule or managerial order reasonably related to
the orderly, efficient, and safe operation of the company’s business;

3. did the employer, before administering discipline to an employee,
make an effort to discover whether the employee violated or
disobeyed a rule or order of management;

4. was the employer’s investigation conducted fairly and objectively;

5. did the employer obtain substantial evidence or proof that the
employee was guilty as charged;

6. has the employer applied its rules, orders, and penalties
evenhandedly and without discrimination to all employees; and

7. was the degree of discipline administered by the employer
reasonably related to (a) the seriousness of the emploglee’s proven
offense; and (b) the record of the employee’s service?*"*

The next step in the evolution of a uniform just cause definition was taken by
the arbitrators Abrams and Nolan. Under their theory, a discharge for just cause
exists when an employee fails to meet a fundamental obligation, deriving from
the employment relationship, which in their opinion is to provide satisfactory
work, consisting of

regular attendance;

obedience to reasonable work rules;

reasonable quality and quantity of work; and

avoidance of conduct that would interfere with the employer’s
ability to carry on the business effectively.’”

Both tests have been — and still are — used by labor arbitrators.”* In effect, two

principles derive from these tests and are employed by labor arbitrators. First,
the principle of due process that relates to procedural guarantees such as (i)
timely action by the employer; (ii) a fair investigation; (iii) a precise statement
of the charges; and (iv) a right to be heard. Second, the principle of progressive
discipline that relates to progressive steps in order to correct the unacceptable
behavior of the employee through (i) oral warning; (ii) written warning; (iii)
suspension; and (iv) discharge, respectively.’®

392 Hill and Westhoff 1999, p. 6 and 7; Brand 1999, p. 31 and 32.
395 Abrams and Nolan 1985, p. 8-13; Brand 1999, p. 29-30, 33-34, 37 and 61.

304 . . . . . .. ..
These tests are also included in American Arbitration Association training manuals for lawyers and

arbitrators. See Brand 1999, p. 33.
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Additionally, labor arbitrators require two separate considerations (1) whether
the employee is guilty of misconduct; and (2) assuming guilt, whether the
disci};line imposed is a reasonable penalty under the circumstances of the
case,””® considering factors as®”’

e whether the employee is a repeat offender: most arbitrators have
overturned discharge when it was based on the employee’s first
offense;

e the reason of absenteeism: illness usually is covered in collective
bargaining agreements and does not constitute just cause;’ ">

e whether the employers’ standards are unreasonable: discharge for
failure to meet quality standards generally is reversed;” and

e whether the employee’s conduct constitutes misconduct:
inappropriate language, for example, usually is evaluated according
to its setting, e.g. whether it was private or public, or whether it was
a result of provocation or not; language that is acceptable among
employees may be wunacceptable when addressed to the
employer.

In practice, the majority of arbitration proceedings involves the (in)capacity
and/or (mis)conduct of the employee, e.g. regular absence, job performance
problems and refusals to perform work.

It is noteworthy to mention that under labor arbitration it has become a
customary practice that the employer carries the burden of proof of just cause in
a discipline or discharge case.”’> This does not apply to civil cases. In fact,
courts generally hold that the rules as applied in arbitration hearings are not
applicable in civil wrongful termination lawsuits, although the shift of burden of
proof would mean a great advantage for non-bargaining-unit employees under
common law.’"

7.6 Conclusion

Private-sector employees enjoy protection against discriminatory and retaliatory
dismissals under the Sections 7 and 8 of the NLRA. Furthermore, they enjoy
protection against arbitrary dismissal in case of concerted activities. These
Sections do not provide protection against arbitrary dismissal in general,

3% Hill and Westhoff 1999, p. 8.
307

Brand 1999, p. 93.
3% Brand 1999, p. 97 and 98.
39 Brand 1999, p. 138 and 139.
319 Brand 1999, p. 279-281.
311 Goldman 1996, p. 309 and 310.
ziz Hill and Westhoff 1999, p. 8.

See also below under § 12.3.3.
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however. Only private-sector employees who belong to a so-called bargaining
unit, about ten percent of the private workforce, typically enjoy just cause
protection under just cause provisions in collective bargaining agreements, and
through labor arbitration. State courts, in principle, are free to look at the
practice of labor arbitrators in providing just cause protection to non-bargaining-
unit employees, but are not willing to do so. This is why it is often said that
those who are not subject to a collective bargaining agreement are left without
the just cause protection that bargaining-unit employees enjoy. In the following
paragraphs, I will examine to what extent these non-bargaining-unit employees,
also referred to as ar-will employees can obtain just cause protection under
federal anti-discrimination law (paragraph 8), state statutory law (paragraph 9)
and/or common law (paragraph 10).

8 Federal anti-discrimination law
8.1 Federal anti-discrimination statutes
8.1.1 Introduction

Discharge is the most commonly litigated employment dispute in employment
discrimination law.>'* In this Section, I will focus on anti-discrimination law
related to protection against arbitrary dismissal. Although it is true that anti-
discrimination law prohibits discrimination for specified reasons only, thus,
obviously does not constitute protection against arbitrary dismissal in general, 1,
nonetheless, wish to — briefly — discuss the field of anti-discrimination law.
First, in determining the scope of what constitutes just cause, it is as important to
have knowledge of what constitutes bad cause in the United States. Second,
based on decisions of the US Supreme Court, once an employee establishes a so-
called prima facie case of prohibited discrimination an employer must come
forward with a legitimate, that is, a non-discriminatory reason for the dismissal.
This Section examines to what extent this non-discriminatory reason must
constitute just cause. Last, this Section serves to answer the question why
federal anti-discrimination statutes could have been enacted ‘so easily’, where
this seems almost impossible for national just cause legislation.

The emphasis in this thesis is on federal anti-discrimination law related
to protection against arbitrary dismissal. In this respect, Congress enacted, in
chronological order, the Civil Rights Act of 1964 amended in 1991 (Title VII);
the Age Discrimination in Employment Act of 1967 (the ADEA); the Pregnancy
Discrimination Act of 1974 (the PDA); and the Americans with Disabilities Act
of 1990 (the ADA).315 As Jacobs correctly states, to gain a complete view on
discriminatory grounds in the United States, one should also consider state anti-

34 Player 1988, p. v; Lindemann and Grossman 1997, p. 837.

315 Also, the ILO enumerates these acts as most important for private-sector employees in providing
protection against an unjustified dismissal. See above under § 6.1.
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discrimination statutes that may cover other discriminatory grounds.’'®

However, for the purpose of this thesis, this is not necessary. First, federal and
state anti-discrimination statutes remain limited to the same ground for
dismissal, namely discrimination. Second, federal anti-discrimination statutes
apply to all states, thus, indicate what constitutes bad cause in the United
States.”"” Nevertheless, I will pay attention to California anti-discrimination law,
the Fair Employment and Housing Act (FEHA)''®, but this is to make
comprehensible the relationship between federal and state anti-discrimination
law only.

8.1.2  Historical background

Federal anti-discrimination statutes, providing protection against arbitrary
dismissal have been enacted from the mid-twentieth century. This immediately
raises the question why federal anti-discrimination statutes could have been
enacted ‘so easily’, compared with national just cause legislation. The answer
lies in the history of slavery. Due to the fact that slavery was not abolished by
the US Constitution of 1789, and Congress was not given the power to abolish
it, an agricultural economy based on slavery in the South could develop, and
could spread into new Southern states. The Northern industrial states
disapproved of slavery, but for Congress the issue of slavery was not a point of
discussion. Each new state’s admission raised the question only whether a state
would be admitted as a slave or a free state.”"”

The situation between the North and the South became critical after
judicial decisions in which courts disapproved of slavery.’* In reaction, eleven
Southern states ‘withdrew’ from the Union as established under the US
Constitution of 1789. This resulted in the Civil War between the Southern and
the Northern states, which lasted from 1861 to 1865, resulting in the surrender
of the South.

The legal impact of this war was spelled out in the so-called Civil War
Amendments. In brief, the Thirteenth Amendment (1865) ended slavery; the
Fourteenth Amendment (1868) provided that state governments could not
deprive any person of life, liberty or property, without due process nor could
deny to any person the equal protection of its laws; and, the Fifteenth
Amendment (1870) assured voting rights to the newly freed slaves.

The Fourteenth Amendment, in particular, had a great impact on the
development of federal and state anti-discrimination law. In fact, ever since the

316 Jacobs 2003, p. 122.
317

Termination of employment digest, ILO 2000, p. 355. Jacobs, for example, refers to state age anti-
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Fourteenth Amendment, race has been considered to be at the core of equal
protection laws. In fact, immediately after the end of the Civil War, Congress
enacted the first Civil Rights Act to advance the goals of the Civil War
Amendments, which, as today, are still used to attack employment race
discrimination.”®' These are the Civil Rights Act of 1866 (42 U.S.C. § 1981)
and of 1871 (42 U.S.C. § 1985 and § 1986), and the Ku Klux Klan Act (42
U.S.C. § 1983).%%

Hereafter, the actual implementation for all American citizens in federal anti-
discrimination statutes was largely neglected for close to one hundred years.
After World War II, the issue of discrimination, however, again occupied much
legislative and judicial attention.”” Politicians started to explicitly reject
discrimination. On 9 September 1957, Congress in this respect created the Civil
Rights Commission and the Civil Rights Division of the Department of Justice.
Subsequenty, President John F. Kennedy, in 1963, through his Minister of
Justice, announced that the time had come for a major civil rights bill. In June,
1963, President Kennedy transmitted the Bill to Congress. In continuing the
fight for civil rights, more than 200,000 people gathered in front of the Lincoln
Memorial in which Martin Luther King, on 28 August 1963, delivered his
famous / have a dream speech.’** Less than halfway through the legislative
consideration of the Bill, on 22 November 1963, President Kennedy was shot.
When Congress approved the Bill and President Lyndon Johnson signed the Bill
into law on 2 July 1964, this was partly seen as a tribute to President Kennedy,
being its initiator.”*

The Bill resulted in the Civil Rights Act of 1964 of which Title VII
deals with discrimination in the employment relationship.”*® Still, Title VII is
the broadest federal employment discrimination statute outlawing discrimination
based on race, color, sex, religion and national origin.327 It was especially unique
for prohibiting discrimination on the basis of sex, because this ground was not
previously recognized as a prohibited basis of discrimination in areas outside of
voting. The discriminatory grounds of race, religion and national origin — in
respect of the abolition of slavery — already had a solid foundation under
constitutional law.”*® Hereupon, almost every year after the enactment of the
Civil Rights Act of 1964, Congress enacted federal anti-discrimination statutes,

321
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of which I will now briefly discuss those which provide protection against
arbitrary dismissal.’*

8.2  The Civil Rights Act of 1964 amended in 1991 (Title VII)**

Title VII applies to private-sector and public employers who are engaged in
industry-affecting commerce.”' It applies to employers with fifteen or more
employees for each working day in twenty or more calendar weeks in the
current or preceding calendar yealr.332 State legislation may broaden the scope of
Title VII. For example, the California anti-discrimination statute, the FEHA,
covers employers who employ five or more employees.””

In brief, Title VII protects private-sector employees against
discriminatory and retaliatory discharges, i.e. against employers who violated
one or more of the specific bases for discrimination vested in Title VII, and/or
have discharged these employees for participating in procedures under Title VII
and/or for opposing unlawful employment practices under Title VIL**
Subsequently, a court may order affirmative action, including reinstatement,
back pay and/or attorney’s fees, and — since the amendment of Title VII through
the Civil Rights Act of 1991 — compensatory and punitive damages, the latter,
however, with a cap of US$ 300,000 for each person.”>” More specifically, Title
VII determines that an employer violates the Act if he

‘(1) uses an individual’s race, color, religion, sex or national origin as a basis
for

(a) failing or refusing to hire an applicant for employment;

(b) discharging or otherwise disciplining an employee;

(c) determining an employee’s compensation, including fringe benefits or other
terms, conditions or privileges of employment; or

(d) limiting, segregating or classifying an employee or an applicant for
employment in a way that would tend to deprive him or her of an employment
opportunity or otherwise adversely affect his or her status as an employee;
and/or

(2) discriminates against or discharges an employee or applicant for
employment because he or she has filed a charge, testified, assisted or

32 For alist of federal protective legislation, see Mendelsohn 1990, p. 3 and Appendix A, p. 23 and 24.
330
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participated in any manner in an investigation, proceeding or hearing under
Title VII or has opposed any unlawful employment practice under Title VII.”**

Title VII provides a so-called BFOQ-defense (bona fide occupational
qualification-defense). Under this defense, an employer is allowed to
discriminate in employment on the basis of an employee’s religion, sex, or
national origin if this ground is a so-called bona fide occupational qualification,
reasonably necessary for the normal operation of a business or enterprise.”>’ The
BFOQ-defense, thus, does apply to religion, sex, or national origin only, hence,
does not apply to race and color,”*® or to harassment.”>” An example of a BFOQ-
defense based on sex, for example, is if needs of rape victims necessitate to have
a female security officer available to assist them.**

Harassment has become actionable through federal court decisions. In practice,
most of discriminatory discharge cases involve sexual harassment cases, i.e.
quid pro quo harassment cases and/or hostile work environment harassment
cases.”*' The essence of a quid pro quo claim is a “play or pay’ bargain by which
an employee must choose between job benefits or submitting to sexual demands.
The essence of a hostile work environment case is that an individual must endure
a work environment that causes psychological — not necessarily economic —
harm through offensive circumstances.”**

As today, sexual orientation or sexual preference — concerning gay men
and lesbians — 1s excluded from Title VII. Stafe anti-discrimination legislation
may include protection as regards sexual orientation.” Hopkins v. Price
Waterhouse (1989), on the other hand, is considered as a first victory in respect
of sexual orientation. In this case, a woman was discriminated against for her
failure to comply with societal expectations of feminity. In order to become a
partner of the firm she was advised to walk more femininely, talk more
femininely, wear make-up, have her hair styled and wear jewelry. The US

336 Player 1988, p. 269; Hardin 1997, p. 23.155-158; Lindemann and Grossman 1997, p. 649 and 650;
California Employment Labor Digest, p. 541; Sedmak and Vidas 1997, p. 16; The 1998 National
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Supreme Court held that such employment decisions based on sex-stereotypes
are actionable under Title VII, because an employer who acts on the basis of a
belief that a woman must not be aggressive — or that she must — has
discriminated on the basis of gender, i.e. sex.’*

8.3 The Age Discrimination in Employment Act of 1967 (ADEA) 345

The ADEA applies to private-sector employers who are engaged in industry-
affecting commerce.”*® The Act applies to employers with fwenty or more
employees for each working day in each of twenty or more calendar weeks in
the current or preceding year. Public employers are covered, regardless of the
number of employees.”*” The ADEA protects a private-sector employee against
discriminatory and retaliatory discharge based on age. It, too, bans harassment
based on age.**® The ADEA, as today, holds no upper age limit.**’ Originally, it
banned discrimination against employees aged 40 to 65. As from 1986,
however, the ADEA covers all employees over 40. Earlier, in 1978, it already
converted the upper age of 65 to 70. The rationale behind the age of 40 was that
practice showed that discrimination in employment, in general, started from this
age on. Consequently, the Bill particularly mustered support of those whose aim
was to combat unemployment of elderly employees.”™

More specifically, under the ADEA an employer commits an unlawful
employment practice if he

‘(1) places an employment notice or advertisement indicating a preference,
limitation or specification based on age; and/or

(2) uses an individual’s age as a basis for

(a) filing or refusing to hire an applicant for employment;

(b) discharging or disciplining an employee;

(c) setting an employee’s compensation or other terms, conditions or privileges
of employment;

(d) limiting, segregating or classifying an employee or applicant for
employment in a way that would tend to deprive him/her of an employment
opportunity or otherwise adversely affect his/her status as an employee; or

(e) reducing the wage rate of an employee to comply with other requirements of
the ADEA; and/or

3% Barber 2002, p. 2 and 3; Hardage 2002, p. 4-6.
345
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(3) discriminating against — or discharging — an employee, or applicant for
employment because she/he has filed a charge, testified, assisted or participated
in any manner in an investigation, proceeding or litigation under the ADEA.”*”'

Like Title VII, the ADEA contains a BFOQ-defense, i.e. allows an employer to
discriminate in employment on the basis of age if this ground is necessary to the
normal operation of a business or enterprise. For example, the ADEA allows a
BFOQ-defense when raised to defend maximum hiring or mandatory retirement
ages for jobs involving the public’s safety.”>> In this respect, state legislation
may allow for mandatory retirement at age 70 of physicians employed by
professional medical corporations.353

The ADEA further follows the procedural track of Title VII, but differs in
respect of its remedies, in that compensatory and punitive damage are not
allowed under the ADEA. On the other hand, reinstatement, back pay, and
attorney’s fees, plus front pay until the age of 70 are allowed.*>*

8.4 The Pregnancy Discrimination Act of 1974 (PDA) 355

Title VII left room for discussion whether employers could discharge a pregnant
employee. An amendment of Title VII through the PDA in 1974 gave clarity,”
stating that the term because of or on the basis of sex ‘include, but are not
limited to, because of or on the basis of pregnancy, childbirth, or related medical
conditions’,””” herewith resolving an ongoing disagreement between the EEOC
and the US Supreme Court.>® The EEOC, as from 1972, had maintained that
employment practices, which adversely affected female employee because of
pregnancy, constituted sex discrimination under Title VII. The US Supreme
Court, in General Electric Co. v. Gilbert (1976), held the opposite. By enacting
the PDA as part of Title VII, Congress reversed the holding of this case.”>
Subsequently, under the PDA, employers must reinstate women, being
discharged based on pregnancy.*®
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The PDA — being an amendment to Title VII — follows the same track
as Title VII. In brief, it covers employers, which employ fifteen or more
employees.”® It prohibits discriminatory and retaliatory discharges, and
harassment claims. Title VII, too, provides a BFOQ-defense. Particularly
employers in the airline industry terminate(d) the employment of pregnant
women, stating that pregnant flight attendants undermine(d) passenger safety.
As the concurring judges held in Burwell v. Eastern Air Lines (1979), a
stewardess who is vomiting in the lavatory cannot participate effectively in an
emergency evacuation.”®> On the other hand, the US Supreme Court in Johnson
Controls (1991) held that in case of so-called fetal protection policies of
employers this is sex discrimination forbidden under the PDA, i.e. Title VIL>®
Also, the PDA follows the procedures and remedies under Title VIL**
Additionally, the Family and Medical Leave Act of 1993 (FMLA) preserves all
employees’ rights to return to work after a birth or illness, due to pregnancy.’

8.5  The Americans with Disabilities Act of 1990 (ADA)**

The ADA replaced the Rehabilitation Act of 1973. The latter prohibited
employers from discriminating against disabled persons. Its scope was
restricted, in that it applied to employers who had federal contracts or who had
received federal funding only. The ADA has a broader reach and applies to
private, state or local government employers. Its scope, in turn, is restricted, in
that it applies to employers with fiffeen or more employees. State legislation, on
the other hand, may broaden the scope of the ADA. The FEHA, for example,
includes employers who employ five or more employees.*®” In brief, the ADA
prohibits employers to discriminate against a qualified individual with a
disability with regard to the hiring procedure, promotions, employment
terminations, job training, employee’s wages, and other terms and conditions of
employment.”®® Section 107 of the ADA adopts the powers, remedies, and
procedures set forth under Title VII. Thus, /ike Title VII, it protects a private-
sector employee against discriminatory and retaliatory discharge and
harassment.*®® Unlike Title VII — and all other federal anti-discrimination
statutes — the ADA compels an employer to make accommodations, providing
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that no person can be discriminated against or prevented from equal enjoyment
of goods, services, facilities and accommodations of any place of public
accommodation operated by the private sector, because he or she is disabled.*””

An employee is considered as disabled under the ADA if (i) he has a
physical or mental impairment, which substantially limits one or more of the
major life activities; (ii) he has a record of such impairment, e.g. an alcoholic;>”'
or (iii) he is regarded as having such an impairment.372 AIDS and the HIV-
Infection are covered by the ADA. In Bragdon (1998), a sharply divided US
Supreme Court resolved the question of whether a HIV-infection is a covered
disability under the ADA. It held that, even in the asymptomatic phase, it is an
impairment that substantially limits the major life activity of reproduction, and
consequently is a disability under the ADA.” State legislation may broaden the
scope of the ADA. The FEHA, for example, prohibits all employers from
discriminating based on an employee’s medical condition, including any health
impairment related to or associated with a diagnosis of cancer, of which a person
has been rehabilitated or cured, based on competent medical evidence.’”*

8.6 EEOC

The Equal Employment Opportunity Commission (EEOC) is charged with
administering Title VII. Section 705 of Title VII created the EEOC. Meanwhile,
the EEOC also enforces the ADEA, the PDA, the ADA and the EPA. In brief,
an employee may file a charge of an employer’s violation of any of the
foregoing federal anti-discrimination statutes — better known as an unlawful
employment practice — with any EEOC office within 180 days after the violation
took place.375 If the EEOC finds reasonable cause to believe discrimination, it is
required to attempt to conciliate between parties. If conciliation is not
forthcoming, the EEOC will file a suit in a federal district court on behalf of the
employee. However, more often it will issue a right-to-sue letter advising the
employee to file a suit in federal court.”’® A civil action must be filed by the
employee within 90 days of receipt of the statutory notice of right to sue.””’

To answer the question if the EEOC, regardless of its backlog of cases,
is effective, one can point to its large number of official guidelines that have
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persuasive authority, for example, on sex discrimination.”” Also, for example,
can point at its fiscal year 1998, in which the EEOC resolved 101,470 claims in
its caseload, received 79,591 new charges, filed 405 lawsuits, and won US$ 92.2
million in monetary benefits for charging parties.’” As regards the latter, its
most famous case is regarding Mitsubishi. This Japanese company decided to
open a branch in the state of Illinois in 1990. In 1996, the EEOC sued the
company on behalf of 350 women who worked on the assembly line. The
Japanese managers were accused of sexual harassment, including discharge
against those who refused, while doing nothing when the women in question
complained. Mitsubishi eventually agreed to pay US$ 34 million, hence, the
case became known as one of EEOC’s most successful claims.”®

8.7 Disparate treatment and adverse impact

In general, protection against discrimination under federal anti-discrimination
statutes can be obtained under (i) the disparate treatment theory; or (ii) the
adverse impact theory. Disparate treatment cases focus on discriminatory intent,
adverse impact cases focus on discriminatory results.**'

The vast majority in employment termination cases proceed under the
theory of disparate treatment of which the essence is different treatment. As the
US Supreme Court in Teamsters v. United States (1977) once held, under the
disparate treatment theory the employer simply treats some people less
favorabl;/ than others, e.g. based on their race, color, religion, sex, or national
origin.®® Thus, the central question is whether the defendant’s actions were
motivated by discriminatory intent. However, suppose an employer has
illegitimate and legitimate reasons to discharge an employee. The Civil Rights
Act of 1991, which amended Title VII gave clarity on these so-called mixed-
motive cases. First, it decided that the plaintiff-employee needs to establish that
the discriminatory ground is a motivating factor in the employer’s decision.
Hereupon, the employer bears the burden of persuasion that it would have
reached the same decision otherwise. Consequently, liability is established only
if the employer fails herein, in which case the court cannot award damages or
order reinstatement, but can award attorney’s fees. In this respect, Congress
overruled Hopkins v. Price Waterhouse (1989), in which the US Supreme Court
ruled that an employer could avoid a// liability in a successful mixed-motive
case.”® Unlike the disparate treatment theory, the adverse impact theory focuses
on discriminatory results. The adverse impact theory was introduced by the
Civil Rights Act of 1991, codifying the adverse impact principles of Griggs
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(1971) in a new § 703(k) of Title VII. In Griggs (1971), the US Supreme Court
held that Congress directed the thrust of Title VII to motivation and the
consequences of employment practices.”® In adverse impact cases, the EEOC
generally applies the so-called 80%-rule, i.e. adverse impact is likely to be
present if a protected group is selected at a rate less than 4/5 (80%) of the
allegedly preferred counterparts. However, this is only one of the selection
methods. One single selection method, in general, is not considered enough to
demonstrate adverse impact.385

8.8 Burden of proof

In this paragraph, I willl discuss case law under which the employer must come
forward with a legitimate, that is, a non-discriminatory reason for the dismissal,
after an employee established a so-called prima facie case of prohibited
discrimination under the disparate treatment theory. Before discussing this case
law it should be stressed that, in general, it is easier for an employee to prove
that the employment practice affected a protected group under Title VII, than for
an employee to prove discriminatory intent of the employer, which brings me to
the decision of the United Supreme Court in McDonnell Douglas (1973). In this
case, the US Supreme Court held that the complainant in a Title VII trial — an
African-American who was laid off in the course of a general reduction in the
company’s workforce and sought to be rehired — in a disparate treatment case
must carry the initial burden under the statute of establishing a prima facie case
of racial discrimination. This, according to the Court, may be done by showing
that

e he belongs to a racial minority;

e he applied and was qualified for a job for which the employer was
seeking applicants;

e despite his qualifications, he was rejected; and

e after his rejection, the position remained open and the employer
continued to seek applicants from persons of complainant’s
qualifications.

Once the employee has shown a prima facie case, which in principle is not
difficult to do, the burden shifts to the employer, who needs to show a
legitimate, that is, a non-discriminatory reason for the dismissal, to rebut the
inference of discrimination. Once the employer meets this burden of production,
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the US Supreme Court held that the burden shifts back to the employee to show
that the reason stated by the employer was pretext.”™

The foregoing became known as the McDonnell Douglas test, meanwhile,
applied in other federal anti-discrimination disparate treatment cases as well.”®’
McDonnell Douglas (1973), however, left the question unanswered what would
happen after the employee would have made clear that the reason stated by the
employer was pretext.

Subsequently, in Burdine (1981), the US Supreme Court made clear
that the ultimate burden of proving discrimination rests with the employee. In
Burdine (1981), a female alleged that her employer discriminated against her
because of her sex in denying her a promotion and later terminating her. With
reference to McDonnell Douglas (1973), the Burdine Court held that the
plaintiff-employee has the burden of proving the evidence of a prima facie case
of discrimination. Second, if the plaintiff-employee succeeds in proving the
prima facie case, the burden shifts to the defendant to articulate some legitimate,
non-discriminatory reason for the employee’s rejection. Third, should the
defendant-employer carry this burden, the plaintiff-employee must then have an
opportunity to prove by a preponderance of the evidence that the legitimate
reasons offered by the defendant were not its true reasons, but were a pretext for
discrimination.”® The employee may succeed in this either (i) directly by
persuading the court that a discriminatory reason more likely motivated the
employer; or (i1) indirectly by showing that the employer’s proffered
explanation is unworthy of credence.*®’

In Hicks (1993), however, the US Supreme Court made clear that a judgment
should not automatically be entered for the employee when he has proven
pretext of the reason stated by the employer. In this case, an African-American
employee claimed that he has been discharged because of his race, and could
prove that the non-discriminatory reasons given by the employer were false. The
Eighth Circuit decided that in such a case the plaintiff-employee was entitled to
judgment as a matter of law.

The US Supreme Court reversed the decision. In brief, it ruled that to
the extent there is a triable question of falsity, this does not necessarily mean
that there is a triable question of discrimination under the statute. An employer
who discharges an older black worker because the worker is black does not
violate the ADEA. The employee’s race is an improper reason, but it is improper
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under Title VII, not under the ADEA. Thus, when the plaintiff-employee
initiates an ADEA action, claiming he has been discriminated against because of
his age, and the employer claims that he dismissed the employee, because he
was black, he has given a legitimate, non-discriminatory reason under the
MecDonnell Douglas test.”° In effect, the US Supreme Court held the same in
Hicks (1993) as in Burdine (1981), regarding the burden of proof. In this respect,
the Hicks Court held that

‘But the Court of Appeals’ holding that rejection of the defendant’s proffered
reasons compels judgment for the plaintiff, disregards the fundamental
principle of Rule 301 that a presumption does not shift the burden of proof,
[and] ignores our repeated admonition that the Title VII plaintiff at all times
bears the ultimate burden of persuasion.”’

The dissenting judges in Hicks (1993) in this respect held that the Court, in
effect, repeated the truism that the plaintiff has the ultimate burden of proving
discrimination, without ever facing the practical question of how the plaintiff
without such direct evidence can meet this burden. In their opinion, Burdine
(1981) provided the answer, telling that a plaintiff-employee may succeed in
meeting his ultimate burden of proving discrimination, either directly by
persuading the court that a discriminatory reason more likely motivated the
employer, or indirectly bg/ showing that the employer’s proffered explanation is
unworthy of credence,” upon which the court must enter judgment for the
plaintiff-employee. I agree.393

Overall, it can be said that the employer’s non-discriminatory reason
under McDonnell Douglas test does not need to constitute just cause.
Nevertheless, the test provides some constraint on arbitrary action by employers,
in that under McDonnell Douglas (1973) and in its progeny Burdine (1981) and
Hicks (1993), the reason stated by the employer remains subject to scrutiny to
determine whether it is the real reason or only a pretext.””* For example, when
an employer’s motive for a dismissal is disputed on grounds of age
discrimination, the employer cannot simply argue that it decided to downsize.
Rather, the employer must address how it determined which employees to
terminate, and which to retain.””’
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8.9 Conclusion

Federal anti-discrimination law could develop, due to slavery. In brief, Title VII,
the ADEA, the PDA and the ADA prohibit employers to discharge, harass
and/or retaliate private-sector employees based on race, color, sex, religion and
national origin (Title VII), age (ADEA), pregnancy (PDA), and disability
(ADA). Private-sector employees can obtain protection under these acts, either
under the disparate treatment theory that focuses on discriminatory intent, or the
adverse impact theory that focuses on discriminatory results. Overall, the
aforementioned statutes prohibit discharge for specified discriminatory reasons
only. Hence, federal anti-discrimination statutes do not provide protection
against arbitrary dismissal in general. Also, the McDonnell Douglas test that the
US Supreme Court has introduced under federal anti-discrimination law to
relieve the burden of proof for plaintiff-employees in disparate treatment cases,
has not created just cause protection. Under this test, an employer can rebut the
inference of discrimination by bringing forward a legitimate — that is a non-
discriminatory — reason. The latter, however, does not need to constitute just
cause. It merely needs to be a reason that does not fall within the statute’s
definition of discrimination.

9 State statutory law
9.1 Montana

Montana is the only state which has enacted a general statute that requires a
good cause for dismissal.*®® The Wrongful Discharge From Employment Act
(WDFEA) provides non-probationary employees protection against discharge
without good cause.””” This is unique, as an explicit good cause rule is nowhere
to be found under common law, neither in Montana, nor in any other state.*”®
Montana thereby became the first state in the United States that chose to modify
by statute the termination-at-will doctrine of employment, which exists
throughout the United States.*”’

With the good cause standard the Montana legislature recognized that
the statutory at-will presumption leaves employees overly vulnerable.*”
Nevertheless, employers sought the adoption of a statute governing unjust
discharges, due to the uncertainties of judicially developed law, and the
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exposure to large damage awards and legal expenses induced.”’! Particularly, in
the late 1970s, state supreme courts throughout the United States began to reject
the previously dominant presumption of at-will employment by creating
exceptions to the at-will rule known as wrongful discharge law.*”> Montana,
hereupon, articulated one of the broadest versions of the judicial exception of
the implied covenant of good faith and fair dealing,'” allowing plaintiff-
employees to claim punitive damages in a contractual relationship.404 Moreover,
it read a job security into the exception.’” Subsequently, employers with
effective lobbying organizations decided to seek legislative change in the law.*°
Hence, the WDFEA was primarily reacting to an employer backlash against new
doctrines under case law that provided just cause protection.“o7 By means of
trade-off, the WDFEA included a good cause provision. However, it, too, put a
cap on damages and preempted common law remedies that were previously
successfully sought in Montana courts.*”® In the following parargraphs, 1 will
examine to what extent private-sector employees enjoy just cause protection
under the WDFEA.

9.2 Case law prior to 1987

In this paragraph, I will examine case law in Montana prior to the Act. This is
necessary for an understanding of the WDFEA. Moreover, case law prior to
1987 may serve as a guideline for state courts that desire to provoke legislative
action,409 hence, the WDFEA may serve as a model for state legislatures
considering legislation in this area one day.410 In Montana, the first wrongful
discharge case was Gates (1982), also known as Gates I. In this case, a private-
sector employee was terminated from a clerical position without advance
warning, and was pressured into signing a letter of resignation. By not following
its own written policies for discharging employees, the Montana Supreme Court
concluded that the employer had violated the implied covenant of good faith and
fair dealing with the employee.*'' Although the Montana Supreme Court held
that the personnel manual was not itself an enforceable contract — it had not been
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issued until two years after Gates was hired — the employer’s unilateral
publication of certain procedures with regard to terminations created a standard
of conduct by which the employer’s good faith should be measured.*'> The case
was revolutionary, because the Montana Supreme Court for the first time
recognized an implied covenant of good faith and fair dealing in employment
contracts as an exception to the at-will rule.*”? Initially, Montana courts, as from
the 1960s, recognized the implied covenant of good faith and fair dealing in
relationships involving insurance companies and their insured only. In fact, until
the late 1970s, courts had refused to extend any such covenant out of that
context.*' As Schramm stresses, Gates I meant a major break from the old era
of Montana employment law, which was dominated from early statehood by the
statutory presumption that employment was an at-will relationship, which either
party could end without cause upon a moment’s notice.*"”

Already, in Keneally (1980), the Montana Supreme Court
acknowledged a wrongful discharge claim. The Court, however, dismissed the
claim. Nevertheless, it unanimously held — referring to the growing tendency of
the judicial system to grant relief to persons who have been abusively or
wrongfully discharged — that in a proper case a cause for wrongful discharge
could be made by an employee.*'® Subsequently, in Nye (1982), in which a
public employee was involved, the Montana Supreme Court held that an
employer’s violation of written personnel policies may provide a basis for a
wrongful termination claim.*"”

In Gates (1983), known as Gates I, the Court extended the scope of the good
faith covenant in the employment context, recognizing the breach of a covenant
of good faith and fair dealing as a fort action, hence, allowing punitive damages.
In effect, it followed the landmark case of Cleary (1980) of the California Court
of Appeal.418 However, in 1988, the California Supreme Court in the landmark
case of Foley (1988) held that the good faith covenant could sound in contract
only, i.e. contract damages could be awarded only. By that time, Montana had
already adopted the WDFEA, due to the decisions of the Montana Supreme
Court in Gates I and II, and the following cases extending the good faith
covenant even further, starting with Dare (1 984).419

In the latter, the Montana Supreme Court read a job security into the
covenant. It allowed private-sector employees an action under the implied
covenant of good faith and fair dealing, based on the employer’s oral and
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unintended objective manifestations of job security. The Court took into
consideration factors as a positive performance appraisal, and a salary increase
based on which the employee had reason to believe that her job was secure so
long as she performed satisfactorily.*® Subsequently, in Crenshaw (1984), the
Montana Supreme Court extended the covenant to probationary employees. It
held that unintended objective manifestations could be implied from the
employee’s inclusion in a benefit program reserved for permanent employees
only.*' The Court hereupon found that the employer had breached the covenant
by relying on false charges that it should have investigated when it terminated
the private-sector employee.*”> Also, in Kerr (1987), the Montana Supreme
Court found that unintended manifestations of job security as promotions and
pay increases made it reasonable for a private-sector employee to believe that
she had job security. It awarded a front pay over a period of five and a half
years, the length of Kerr’s employment.**

The Montana Supreme Court seemed willing to restrict the expanding cause of
action of good faith and fair dealing in the non-labor case of Nicholson (1985).
For a breach of the covenant it required a party to act arbitrarily, capriciously or
unreasonably in order to imply a good faith covenant. Moreover, in Maxwell
(1986), a federal court held that a private-sector employee had to prove that the
employer had committed a breach of contract. In Nordlund (1987), the Montana
Supreme Court affirmed this decision.***

Consistently, in Flanigan (1986), the Montana Supreme Court held that
an employer breached the good faith covenant, and upheld an extraordinary
damage award of $1.3 million as punitive damages, $94,000 in economic
damages, and $100,000 for emotional distress. An expert testimony pointed out
that the company had violated its own enforceable personnel policies regarding
job security and job rights thirteen times when it terminated an employee who
had performed satisfactorily for 28 years, and had failed to give the employee
notice or a hearing or to recall her to fill vacant positions. The fact that the
company subsequently changed its position as regards the reason for termination
before and during the trial — evidently terminating her for a discriminatory
purpose — had a negative impact on the case.*”
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9.3 Montana Wrongful Discharge From Employment Act of 1987
(WDFEA)

9.3.1 Legislative history

At the end of the 1980s, employers and employees were in a state of confusion
about Montana employment termination law.**® It was the decision in Flanigan
(1986), in particular, that caused employers and insurance companies in
Montana to decide to form the Montana Liability Coalition, and to turn for
advice to the Montana Association of Defense Counsel. To a large extent this
Counsel was made up of lawyers who defended employers and insurance
companies. This cooperation resulted in a draft, which after some reworking,
became the Wrongful Discharge From Employment Act of 1987.*7 The
WDFEA of 1987, as Regan states was

‘(...) a response to two forces: First, employers and insurance companies
sought to “reduce the pot of gold at the end of the rainbow” in order to
eliminate unreasonably large wrongful discharge awards and marginal
wrongful discharge claims. Second, due to the Montana Supreme Court’s
unpredictable interpretation of the implied covenant of good faith and fair
dealing, the drafters of WDFEA sought to provide certainty to employment
discharge law in Montana.”***

The first draft on the side of the employers and the insurance companies
incorporated the general principle that only lengthy employment entitled an
employee to good cause protection from arbitrary discharge. The draft mandated
that employees with five years seniority could only be terminated for good
cause. Moreover, the Bill prohibited any discharge made in retaliation for the
employee’s refusal to violate public policy or for reporting a violation of public
policy.429

The legislature was able to make the Bill more favorable for
employees. " First, it expanded protections against wrongful discharge to cover
any non-probationary employee, rather than only those who had been with an
employer five years or more.”' Second, discharges in violation of an employer’s
written personnel policies were made actionable.*’? Last, the legislature
expanded the amount of damages recoverable by a wrongfully discharged
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employee from a maximum of two years, to four years’ wages.*> Although with
the four-year cap the legislature was of the opinion that it protected employers
from unreasonably large damage awards on the one hand, and that it
compensated discharged employees during their search for new employment on
the other,”* the latter caused a debate with regard to old-age employees. The
argument was that these employees, contrary to younger discharged employees,
would face significant barriers in the job market when searching for alternate
emplozlsment, and generally remain unemployed longer than any other age
group.

The WDFEA was signed by the Governor of Montana on 11 May 1987. It went
into force on 1 July 1987 as part of the Montana Annotated Code.”® The
WDFEA contains 15 Sections (39-2-901 to 915 in 2004), i.e. § 901 (title); § 902
(purpose); § 903 (definitions); § 904 (wrongful discharge); § 905 (exclusivity);

§ 906 to 910 (reserved); § 911 (procedures); § 912 (exemptions); § 913
(remedies); § 914 and § 915 (arbitration). With this Act, the legislature met the
interests of employers and employees. A point of discussion, however, still is
whether the WDFEA properly balances the rights of employers and
employees,”’ after the legislature agreed to make the WDFEA the exclusive
remedy for a wrongful discharge.™® Put differently, someone wrongfully
discharged after 1 July 1987*° and covered by the WDFEA can no longer
initiate a common law cause of action.**” While such a trade-off had been
probably necessary for wrongful discharge legislation to achieve ‘political
acceptability’ and to be enacted, in effect, it deprives employees of common law
actions.*"!

Consequently, Parker points out that armed with a just cause standard to
entice employee interest groups, Montana employers successfully extinguished
magnanimous jury awards by restricting recovery to a showing of no ‘good
cause’, limiting compensato?l damages to lost wages, and raising the level of
proof for punitive damages.4 * In fact, a significant number of people is still of
the opinion that the WDFEA had done a great disservice to the employees of
Montana with regard to the exemption of common law actions and the cap on

3 Schramm 1990, p. 110.

434 Regan 1995, p. 586.

5 Regan 1995, p. 599 and 600.

6 Sehramm 1990, p. 113.

7 Robinson 1996, p. 421.

B8 Schramm 1990, p. 110; Regan 1995, p. 585 and 586.
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damages.**’ Bierman and Youngblood, on the other hand, are of the opinion that
the wrongful discharge law in Montana created a considerable degree of
certainty for both employers and employees. It subsidized a better business
climate by limiting damages and the ability of employees to bring common law
actions on the one hand, and established that employers would generally no
longer be able to discharge an employee without cause on the other.**

9.3.2  Constitutionality

The fact that the WDFEA deprived private-sector employees from common law
actions induced employees to challenge the constitutionality of the WDFEA.
Meech (1989) was the first case in this respect. Meech, an employee, claimed
that the WDFEA deprived him of his right to full legal redress under common
law, established under Article II, Section 16 of the Montana Constitution,
commonly referred to as the full legal redress clause.*” The WDFEA survived
this constitutional challenge. First, the Montana Supreme Court stressed that
there is no constitutional guarantee on job security. Second, the legislature has
the authority to provide a substitute for a common law rule.**® Third, in
overturning an earlier decision, the Montana Supreme Court choose not to test
the WDFEA on the, heavier, compelling state interest test but on the rational
basis test meeting a legitimate state interest.**’ With this lower standard the
Montana Supreme Court could uphold the constitutionality of the Act. In this
respect, the Court held that the WDFEA was rationally related to legitimate state
interests based on

e the negative effect that wrongful discharge cases could have of
discouraging employers from locating their businesses in Montana;

e the positive effect of the Act, alleviating unreasonable financial
threats to Montana employers; and

e the positive effect of the Act, providing a reasonably substitute for
the common law causes of action that it abrogated, including good
cause protection for employees.448

In Johnson v. State (1989), the constitutionality of the WDFEA was challenged
a second time. An employee asserted that no compelling state interest had been
shown by the legislature to justify the deprivation of common law rights. With
reference to Meech (1989), the Montana Supreme Court confirmed that the state
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legislature had the power to alter common law cause of actions and remedies,
without the need of demonstrating a compelling state interest.**’

Subsequently, in Allmaras (1991), the constitutional challenge by
plaintiff-employees was dismissed for lack of standing. Plaintiffs argued that the
cap on damages violated the right of juries to determine damages. In effect, the
jury left this question unanswered. The jury found that the plaintiffs were not
wrongfully discharged and, therefore, they were not affected by the cap. Second,
plaintiffs argued that bargaining-unit employees were exempted under Section
912(2) of the Act, lacking common law remedies. With this, they argued, the
WDFEA violated the equal protection clause of the Montana Constitution. In
reply, the Court stressed that common law remedies, in principle, were not
available to bargaining-unit employees before the Act either.** Overall,
although Allmaras (1991) left the first question unanswered, the constitutionality
of the Act is considered to be well-established since Meech (1989).*"

9.3.3  Scope

The scope of the WDFEA is limited to employees. Independent contractors are
exempted under Section 903. The latter prescribes an employee as a person who
works for another for hire. Courts apply the common law right-to-control test to
determine whether a worker is an employee under the WDFEA, or an
independent contractor.**

Initially, public employees were excluded as well. Until 1991, Section
2-9-111 of the Montana Code Annotated held that governmental entities were
immune to suits for their actions. Hence, suits of public employees against their
employers under the WDFEA were not permitted. In a 1991 amendment of the
Montana Code Annotated,* the legislature made it possible for public
employees to bring an action under the WDFEA to the extent that these suits are
not statutorily preempted under Section 912(1).454 The latter exempts from
coverage any discharge claim subject to another state or federal statute, which
provides a procedure for challenging the discharge and/or provides a remedy for
such a discharge.*” In practice, public employees generally enjoy good cause
protection under a constitution and/or a statute, thus, generally lose their claim
under the WDFEA under this Section.*®

Additionally, the legislature exempted two categories of employees from
coverage under Section 912(2) of the WDFEA. These are employees who did

9 Barber 1993, p. 5. See also Bierman and Youngblood 1992, p. 54 and 57.

0 Bierman and Youngblood 1992, p. 57-59. For case law in this respect, see below under § 9.3.3.

1 Bierman and Youngblood 1992, p. 73.

432 For the common law test, see above under § 7.3.2.
433 Mont. Code Ann. § 2-9-111(c)(i1)(1991). See also Bierman and Youngblood 1992, p. 71.
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not have a wrongful discharge action under common law before the enactment
of the WDFEA either.*’

First, employees covered by a collective bargaining agreement were
excluded from common law actions under Brinkman (1986), affirmed in Fellows
(1990).® The rationale behind this exemption was that contractual grievance
procedures in collective bargaining agreements were considered effective and
efficient forums for dispute settlements. Based on Lingle (1988), however, a
bargaining unit employee may file a state claim before court, when it concerns a
wrongful discharge tort claim that needs no interpretation of the collective
bargaining agreement.459 Second, employees covered by an employment
agreement for a definite period are excluded under Section 912(2). They are
subject to the common law rule, which holds that a contract for a specific term
automatically expires after termination of the period.460 This means that an
employer does not have to show good cause when the contract is ‘terminated’,
nor is he obliged to renew the contract after expiration, unless the contract
determines otherwise.*®' In contrast, when the employer terminates the contract
during the period other than for good cause, the employee may file a suit in
court based on breach of contract and ask for contract damages. The foregoing
raises the question whether this means that an employer may enter into a
contract for a specific term to establish that the WDFEA does not apply. The
answer is positive. In Farris 1992, the Montana Supreme Court held that
nothing in the WDFEA forbids parties from entering into a contract for a
definite period, either or not with the aim to avoid renewing specific term
contracts without a showing of good cause.*®

9.3.4  Contents
Section 904 of the WDFEA determines that a discharge is wrongful if

e the employer retaliates the employee for refusal to violate public
policy or for reporting a violation of public policy;

e the discharge is not for good cause and the employee has completed
the employer’s probationary period of employment; or

e the employer violates express provisions of its own written
personnel policy.463
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The good cause provision will be discussed in-depth in the next paragraph.
Hence, I will now concentrate on the public policy exception and the handbook
exception. In brief, under Section 903, public policy means a policy which is in
effect at the time of the discharge, concerning the public health, safety, or
welfare established by constitutional provision, statute, or administrative rule.**
In Wadsworth (1996), the Montana Supreme Court, citing Gantt (1992), a
California case, added that public policy, too, must involve a matter that affects
society at large, rather than a purely personal or proprietary interest of the
plaintiff-employee or employer. In addition, the policy must be fundamental,
substantial, and well-established at the time of discharge.*® As regards the
handbook exception under the WDFEA, Montana, in fact, became the first state
to hold by statute that written personnel policies were enforceable, i.e. legally
binding, and that employer violation of written personnel policies were
unlawful.*®® Unclear under the WDFEA, however, is whether an at-will
disclaimer in a handbook can negate good cause protection. In Prout (1989), the
Montana Supreme Court considered a waiver valid that the employee had signed
and was developed by the employer to protect him against implied covenant of
good faith claims. Prout (1989), however, was still governed by case law prior
to the WDFEA.*"’

Under Section 905, the employee in case of a wrongful discharge can
ask for damages, which are restricted to lost wages and fringe benefits*® for a
period not to exceed 4 years from the date of discharge.*® The award of four
years’ economic losses is not mandatory, however. Also, less or even zero can
be granted, in that an employee has a duty to mitigate damages. For example,
when an employee turns down a new job offer, he may be awarded less for the
earnings the employee could have earned with reasonable diligence (7yner,
1 995).470 A significant difference with the remedies prior to the WDFEA is that
after 1 July 1987, punitive damages are no longer available for violation of the
employment contract, a clear reaction to the excessive punitive damages
awarded in Flanigan (1986). To the extent punitive damages are available, this
is possible only when it is established by clear and convincing evidence that the
employer engaged in actual fraud or actual malice in the discharge of the
employee, in retaliation for the employee’s refusal to violate public policy or for
reporting a violation of public policy.”’”! Other remedies than those under the
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WDFEA are exempted under Section 913. An exception to this rule was made in
Beasly (1993). In this case, the Montana Supreme Court held that an employee
can claim damages, besides those mentioned under the WDFEA, in case of
breach of contract that occurred prior to and independent of the discharge. In
this case the employee was promised, but never given his stock options.472

Last, Section 911 holds the procedure that must be followed under the Act when
wrongfully discharged. Under this Section, an action under the Act must be filed
within one year after the date of discharge, which begins upon notification of
termination.””” Previously, the employee has to exhaust written internal appeals
procedures in order to file a lawsuit under the Act.*”* On the other hand, the
employee must be informed of the existence of these procedures, within seven
days of the discharge. If the employer fails to do so, the employee does not need
to exhaust written internal appeals procedures in order to file a lawsuit under the
Act. An employer’s failure to give notice is excused when the employee files
suit on the very day of discharge.*”” The rationale behind Section 911 is to give
the employer a chance to gather information and to eventually reverse the
decision. Also, it aims to reduce the period of uncertainty for the employer,
because internal grievance procedures usually require an employee to file a
claim within a certain time frame.*’® Bennett acknowledged that this provision,
indeed, makes an employer think twice. On the other hand, he states, the internal
procedure may prove to be just another hurdle for the employee seeking redress
for wrongful discharge.*”’

Subsequently, once a lawsuit has been properly filed under the
WDFEA, the Sections 914 and 915 encourage the use of arbitration by using the
threat of imposition of attorney fees and costs. It, thus, does not compel
arbitration.*” In brief, these Sections determine that either the employer or the
employee may make a written offer to arbitrate within 60 days after a complaint
i1s made under the Act. This offer needs to be accepted in writing within 30 days
after the date that the offer is made. If the employer does not accept the
employee’s offer, and the employee wins the case, the employee is entitled to
reasonable attorney fees as from the date of the offer. Conversely, if the
employee refuses to accept the employer’s offer, and the employer wins the
case, the employer is entitled to reasonable attorney fees as from the date of the
offer.*”® If both decide to litigate, parties have to pay their own attorney fees.**’
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9.3.5 Good cause provision

As regards the statutory definition of good cause under the WDFEA, it bears
mentioning that in Medicine Horse (1991), the Montana Supreme Court still
held that the good cause provision in the WDFEA did not nullify the at-will rule
set forth in Section 39-2-503 of the Montana Code.*®' In Whidden (1999),
however, the Montana Supreme Court reversed its decision and held that the
WDFEA, by providing that an employer may not discharge an employee without
good cause, has effectively eliminated at-will employment and impliedly
repealed Section 39-2-503. Subsequently, the 2001 legislature codified the
holding of Whidden (1999) by explicitly repealing the at-will Section of the
Montana statute.”

9.3.5.1 Statutory definition

Section 904 holds that a discharge is wrongful if the discharge is not for good
cause, provided the employee had completed the employer’s probationary period
of employment. Hence, before one is able to discuss the good cause standard,
the question what constitutes a probationary period needs answering first. All
the more so, when one realizes that during this period the employment may be
terminated at will.

The WDFEA does not define the probationary period. The Act, in other
words, leaves the length of the employee’s probationary period to the discretion
of the employer. In fact, it allows the employer to establish the length of the
probationary period from a few days to a few years; in the most extreme case the
employer may even keep an employee perpetually on probation.483 The reason
for the legislature not to define the probationary period is, that it did not want to
upset the probationary period systems.484 In 2001, the legislature partially met
this problem through an amendment of Section 904 of the WDFEA. Under this
Section, the legislature assumes that there is a probationary period of six months
from the date of hire, when an employer does not establish a specific
probationary period or provides that there is no probationary period prior to, or
at the time of the hire.

81 Robinson 1996, p. 379 and 380.
B2 Whidden (1999), 981 P.2d 271, 275.
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More specifically, the WDFEA defines good cause as

‘(...) reasonable job-related grounds for dismissal based on a failure to
satisfactorily perform job duties, disruption of the employer’s operation, or
other legitimate business reason.”**’

At first sight, the good cause standard under the WDFEA is an equivalent of the
just cause standard as is common in collective bargaining agreements, implicitly
referring to (in)capacity, (mis)conduct and operational requirements of the
undelrtaking.486 Also, like in arbitral proceedings, incapacity and misconduct
results in good cause only when this has been documented by the employer, and
resulted in warnings that discharge would occur if improvement was not seen.*’

The WDFEA is unclear about what constitutes other legitimate business reason,
though. From legislative history, it can be derived that this phrasing is to afford
employers the discretion to make employment decisions, due to lack of work or
elimination of the job. However, this definition is already subsuming the other
two phrases in the definition ‘a failure to satisfactorily perform job duties’ and
‘disruption of the employer’s operation’.*®® Hence, a plain reading of the
WDFEA and a study of its spare legislative history does not clarify the term
other legitimate business reason. There is one exeption. The WDFEA, as from
1993, determines that the legal use of a lawful product by an individual of the
employer’s premises during non-working hours is not a legitimate business
reason, unless the employer acts within the provisions of 39-2-313(3) or (4) of
the Montana Code.* In brief, employees who smoke or drink alcoholic
beverages are granted protection from discharge in case of legal use of these
products during non-working hours. The WDFEA, nonetheless, allows
employers to impose limits or prohibit employment of smokers or drinkers of
alcoholic beverages because of job-related responsibilities or bona fide
occupational requirements, or because of conflict with the purposes of a non-
profit organization.*”’

The legislature further, thus, left it to the courts to determine what
constitutes other legitimate business reason. In Cecil (1990) and Buck (1991),
the Montana Supreme Court gave clarity. In Cecil (1990), the Court held that the
elimination of a position, due to business needs, being an economic reason,
constitutes a legitimate business reason. In this case, a 57-year-old top
executive, after having been promoted as company executive vice president, was
dismissed without any prior warning or indication of poor performance. The

85 Section 903. The Montana Supreme Court earlier defined ‘good cause’ as such in Koepplin (1994).
See Cottone 2002, p. 7 footnote 173. See further Parker 1995, p. 10.
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reason for the employer to terminate the employee was an anticipated decline in
the price of crude oil that would result in less production and cutbacks on
expenditures. Cecil admitted that when he was terminated, crude oil prices were
indeed falling. In reply, Cecil argued that his employer did not act fairly or
honestly when claiming economic necessity. The Montana Supreme Court held
that it is well-settled under case law prior to the Act that economic conditions
constitute a ‘legitimate business reason’.*””! It stressed that an employer should
not be foreclosed from engaging in legitimate reductions in force, necessary to
maintain the company’s economic Vitality.492 Subsequently, in Buck (1991), the
Montana Supreme Court defined other legitimate business reason as a legitimate
business reason that is neither false, whimsical, arbitrary nor capricious, and

must have some logical relationship to the needs of the business.*”

Additionally, the United States Court of Appeals, Ninth Circuit, applying
Montana law, in Marcy v. Delta Airlines (1999), defined what is not a legitimate
business reason. These criteria — which will be discussed below — derived from
summary judgment cases on good cause protection in Montana. A significant
difference between these cases and so-called #rial cases is that in the latter, the
employee generally initiates the wrongful discharge claim. Hence, the employee
has the burden of proof that the employer discharged the employee without good
cause.” In contrast, summary judgment cases are generally initiated by the
employer in order to dismiss the action by the employee. Therefore, in summary
judgment cases, an employer has to show sufficient facts there was good cause
to terminate the employment, after which the burden of proof shifts to the
employee, who has an obligation to respond with sufficient facts to raise a
genuine issue of material fact that termination was for some reason other than
for good cause.” In brief, in Marcy v. Delta Airlines (1999), the federal court
under Montana law held that the employee can defeat the grant for summary
judgment by showing that the reason given by the employer either

e is false, whimsical, arbitrary or capricious, and with no logical
relationship to the needs of the business;

e isinvalid as a matter of law under the WDFEA;

e rests on a mistaken interpretation of the facts; or

e is not the honest reason for the discharge, but rather a pretext for
some other illegitimate reason.*”
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These defenses may serve the employee in summary judgment cases and trial
cases, hence, will be discussed in the next Section.

9.3.5.2 Statutory case law

The reason is false, whimsical, arbitrary or capricious, and with no logical
relationship to the needs of the business

In Buck (1991) — one of the leading Montana Supreme Court decisions since the
adoption of the WDFEA — a definition was given of the term other legitimate
business reason to constitute a reason that is neither false, whimsical, arbitrary
nor capricious, and must have some logical relationship to the needs of the
business.”” In this case, a top executive in Montana was discharged when a new
owner in Louisiana purchased the car dealership. The new owner wanted to keep
supervision on operations outside the state, and as a long standing policy, put his
own employees in the top dealership jobs of these operations, including
Montana. Buck filed suit under the WDFEA. The Court held that when
employers seek to fill sensitive managerial or confidential positions, they may
properly look to their own employees. Therefore, this reason constituted a
legitimate business reason for it was not false, whimsical, arbitrary nor
capricious and for having a relationship to the need of the business.”® The Court
emphasized that Buck (1991), in principle, did not apply to non-managerial
employees.*”” In principle, it was confined to those employees who occupy
sensitive managerial or confidential positions.500 In this respect, the Buck Court
stressed that a company’s interest in protecting its investment and in running its
business as it sees fit is not as strong when applied to lower-echelon employees,
which rather must be outweighed by their interest in continued, secure
employment.501

In Kestell (1993), the Montana Supreme Court, however, seemed to
apply the standard for lower-echelon employees to a highly qualified
professional and experienced supervisor. The Court held that an employer’s
legitimate right to exercise discretion over whom it will employ must be
balanced against the employee’s — in this case, the supervisor’s — equally
legitimate right to secure employment. This balance, the Court continued,
should favor an employee who presents evidence, and not mere speculation or
denial, upon which a jury could determine that the reasons given for his
termination were false, arbitrary or capricious, and unrelated to the needs of the

7 Marcy v. Delta Airlines (1999), 166 F.3d 1279, 1283, referring to Buck (1991), 811 P.2d 547, 540.
See also Bierman and Youngblood 1992, p. 60 and 61; Robinson 1996, p. 387; Bennett 1996,
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business.””® The Montana Supreme Court held that Kestell presented evidence,
demonstrating that the hospital’s ostensible reasons for replacing him were false,
arbitrary or capricious and unrelated to the needs of the business.”” In brief, the
evidence that was brought forward by Kestell showed that the hospital had not
eliminated Kestell’s position, due to business needs, but merely replaced Kestell
with another person whose job descr})tion was identical to Kestell’s and for
which he received the same base pay.50

The reason is invalid as a matter of law

In Buck (1991), a discussion of an invalid reason as a matter of law was
presented. In this case the employee, in effect, challenged whether on the face of
it, the policy of the new owner was a valid business reason under the WDFEA.
The Montana Supreme Court held that the employer was entitled to arbitrarily
replace the manager with a person of his own choosing from within his own
business organization, regarding sensitive managerial or confidential positions.
For to conclude otherwise, the Buck Court held, would be to force a new owner
of a business to retain someone it did not know or perhaps even trust to manage
a large dollar investment.’”

The reason is based on mistaken facts

In Heltborg (1990), a case litigated on pre-WDFEA facts and law, the Montana
Supreme Court accepted a good-faith defense of an employer. In this case, Mr.
Heltborg had worked for Modern Machinery for twenty-two years when he was
discharged in connection with a necessary reduction of the workforce. The
reason was not disputed. In fact, the employer had sustained large losses for
several years. On behalf of her husband, who had died in the meantime, Mrs.
Heltborg filed a complaint based on a breach of the covenant of good faith and
fair dealing and negligence. The jury ruled in favor of Mr. Heltborg and
awarded damages in the amount of US$ 170,608.

On appeal, the employer objected to jury instructions that were given,
containing that the employer’s right to reduce its personnel does not excuse its
obligation to act fairly and in good faith or to use ordinary and reasonable care
in the process and manner of termination of employment.”’”® The Montana
Supreme Court agreed with the employer. It held that there is no justification for
giving a jury the authority to review whether reasonable care was utilized in a
reduction in force based on economic conditions. In fact, when an employer

502 Kestell (1993), 858 P.2d 3, 7. See also Robinson 1996, p. 387 and 388; Bennett 1996, p. 129 and 130.
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sustains large losses, the employer who acts in good faith should be the sole
justice to carry out decisions concerning employment, according to the Court.””’

Heltborg (1990) is still the law in Montana, regardless of Marcy v. Delta
Airlines (1999). In the latter, a private-sector employee claimed that Delta’s
reason for terminating her, i.e. for intentional falsification of payroll records to
obtain non-earned salary as part of an intentional plan to defraud the company
rested on a mistaken interpretation of the facts. After three ‘mistakes’, the
employer, without further investigation, discharged Marcy assuming that her
actions were intentional. However, Marcy claimed, the mistakes on her payroll
records were unintentional, common in Delta’s payroll system, and the
employer’s usual practice was to call employees to clarify discrepancies. The
United States Court of Appeals held that Marcy provided sufficient evidence to
raise a genuine issue of material fact that her recording errors were
unintentional. In this respect, referring to Morton (1994) and Howard (1995), it
refused to protect the good-faith employer.””®

Its decision has been severely criticized. Critics — which endorse the
good-faith defense of Helthorg (1990) — state that Morton (1994) and Howard
(1995) did not hold that a good-faith employer is not protected under Montana
Law.”” Rather, they continue, Marcy v. Delta Airlines (1991), shows similarity
with Prout (1989). In this case, the Montana Supreme Court held that the record
cards on time-keeping and payment gave the employer the right to dismiss the
employee without cause, but not the right to dismiss an employee for a false
cause. In case of the latter, the discharged employee must be given the
opportunity to prove the charge of dishonesty false.”'° Furthermore, they refer to
the legislative history of the WDFEA. During the realization of this Act the
good-faith defense under the definition of the good cause standard was rejected.
Apparently, they state, the legislature felt no need to codify the law.”'" Their
argument has been most convincing, i.e. when legislative history does not give
the answer, it has to be assumed that the legislature in 1987 did not intend to
strip employers of a good-faith defense already available to them.”"?

The reason is not the honest reason, but a pretext for an illegitimate reason

An employee may come forward with evidence that the reason is a pretext and
not the honest reason for the discharge. In Mysse (1996), a driver who drove for
the county used her own vehicle. When she was ordered to drive a new bus
purchased by the county, she refused. After she had been given repeated

7 Heltborg (1990), 795 P.2d 954, 961 and 962. See also Kizer (1991), 824 P.2d 229, 235.
98 Marey v. Delta dirlines (1999), 166 F.3d 1279, 1287.

39 Morton (1994), 868 P.2d 576, 580.

310 prout (1989), 722 P.2d 288, 292.

U Marey v. Delta Airlines (1999), 166 F.3d 1279, 1283 and 1284.

212 See Kizer (1991), 825 P.2d 229, 236.
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warnings, she was discharged for disobeying the order. She filed a claim under
the WDFEA. Mysse argued that the county used her refusal to drive the county
bus merely as a pretext to discharge her for an illegitimate reason. Mysse
overheard other senior citizens discussing that she may be too old to drive the
bus and that her employer should hire a man to drive the bus, she assumed that
her employer’s actions were based on age discrimination. However, she did not
offer more evidence than that her employer ‘attempted to make her the
scapegoat for their improvident purchase of the bus’.”"* The Montana Supreme
Court upheld summary judgment for the employer where Mysse showed mere

speculation, which does not rise to the level of pretext.’'”
9.3.6  Effectiveness

In 1992, the effectiveness of the WDFEA was examined by Bierman, Vinton
and Youngblood. They sent a questionnaire to all 2,063 current member
attorneys of the Montana State Bar. Responses to the questionnaires were
received from 636 members, just over 30.8 percent of those surveyed, which is a
fairly good response for a questionnaire. The surveyed plaintiffs’ and
defendants’ attorneys were divided almost equally and were generally familiar
with the issue of wrongful termination.’"

One of the questions was whether the cap on damages influenced
attorneys to decline a case under the WDFEA. Nearly half of the surveyed stated
that they had personally declined a case for the fact that, in general, the
compensation available in wrongful discharge cases did not adequately reflect
the time and complexity of the work involved. In fact, according to some, cases
were not worth taking, unless some sort of malicious action could be proven.’'®
Another question was whether attorneys considered the arbitration clause
effective, to the extent the legislature had assumed that this provision under the
WDFEA would generally induce employees to make an offer to arbitrate
because it would benefit speed, cost and informality,”"” and employers would
tend to accept the offer to avoid attorney fees.”'® The question was posed,
because anecdotal evidence suggested that aggrieved parties have been largely
avoiding arbitration and, instead, taking WDFEA disputes to court.””® More
specifically, the question was whether the advice of attorneys towards clients
was either to take their case directly to court, or to go to arbitration. Over 60
percent of the surveyed stated that they advised clients to take their case directly
to court without first offering to go to arbitration. The reasons were that

313 Aysse (1996), 926 P.2d 765, 772.
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attorneys thought it more convenient to try the case before a jury, because (i)
they were more familiar with, and had more confidence in court procedure than
arbitration; (i) they felt discovery is better in a lawsuit; (iii) the possibility of
success was higher in litigation than in arbitration; and, (iv) they felt some
arbitrators were biased. Overall, attorneys were of the opinion that the
arbitration clause was not effective under the Act.’*

In 1999, the effectiveness of the Act was examined a second time. Jarsulic
analyzed data on wrongful discharge litigation and arbitration in Montana during
the period 1983 to 1997. He concluded that, compared to the pre-WDFEA
wrongful discharge regime, the Act had reduced the value of jury awards to
plaintiff-employees from about US$ 165,000 to US$ 35,000. The Act further
had reduced the average time it takes to litigate a wrongful discharge case from
4 to 2 years. According to Jarsulic, by simplifying the law and reducing the
grounds for suit, the cases were likely to be resolved more easily. Moreover,
employees had become aware that they received significantly lower awards
under the WDFEA, hence, there was less reason for them to pursue time-
consuming and expensive discovery and litigation strategies.”'

A negative side was that the limits on damage awards made it
unattractive for attorneys to accept the case on contingency fees, unless the
employer has violated a public policy.”** Consequently, in good cause cases, an
employer who refuses an offer of a blue-collar worker to arbitrate will likely
cause the employee to go away for reason that the employee cannot afford an
attorney. Jarsulic calculates that a wrongful discharge case costs about US$
150,000 to litigate. He adds that employees who can afford an attorney, do not
opt for arbitration either. They see juries — made up mostly by employees like
themselves — as ‘their shot at getting something’.523 Based on the foregoing,
Jarsulic correctly raises the question that to the extent employers simply refuse
to arbitrate, and attorneys only accept cases in which the employer has violated a
public policy, whether the WDFEA provides good cause protection in
practice.524

9.4 Conclusion

With the Wrongful Discharge From Employment Act of 1987 (WDFEA),
Montana became the first, and so far the only state in the United States to
provide statutory good cause protection for employees against wrongful
discharge. The majority of private-sector employees in Montana are covered by

520 Bierman, Vinton and Youngblood 1993, p. 375 and 376.
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the WDFEA. The Act excludes independent contractors, probationary
employees, public employees, bargaining-unit employees and employees
working on the basis of a contract for a definite period. At first sight, the good
cause standard under the WDFEA constitutes an equivalent of a just cause
standard as is common in collective bargaining agreements. Under the Act, it is
defined as reasonable job-related grounds for dismissal based on a failure to
satisfactorily perform job duties, disruption of the employer’s operation, or other
legitimate business reason. Based on statutory case law, the other legitimate
business reason is a reason that is neither false, whimsical, arbitrary nor
capricious, and must have some logical relationship to the needs of the business.
On the other hand, Montana law still protects a good-faith employer. More
specifically, so long as the employer acts in good faith, he is the sole judge to
carry out decisions concerning employment. Also, the WDFEA appears to be
illusory for blue-collar workers. In brief, when an employee — in accordance
with the Act — makes an offer to arbitrate, and the employer refuses to arbitrate
which is likely for strategy reasons, the employee can seek redress through the
judiciary only. However, a blue-collar worker generally lacks the financial
capability to hire counsel on an hourly basis. Therefore, whether private-sector
employees, in practice, can enjoy good cause protection under the WDFEA, is
doubtful.

10 State common law
10.1 Introduction

The Montana Wrongful Discharge From Employment Act (WDFEA) was
induced by employers. The uncertainties of judicially developed law, commonly
referred to as wrongful discharge law,”* induced them to seek the adoption of
this statute.”*® In fact, in the late 1970s and early 1980s, courts throughout the
United States formulated exceptions, which provided protection against arbitrary
dismissal.”®” Consequently, in the twentieth century, the at-will presumption
came under fire in the United States. In brief, under the wrongful discharge
theory, a private-sector employee may have a claim against the employer based
on

525 CEB Wrongful Termination Book, Chapter 1, p. 3.
326 See above under §9.1and § 9.3.1.
27 West 1988, p. 12.
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e violation of public policy;

e breach of the implied covenant of good faith and fair dealing; and

e Dbreach of contract to discharge for good cause only, which either
embraces (i) the handbook excegtion; or (il) the implied-in-fact
(good cause) contract exception.’>

In the following paragraphs, I will examine to what extent private-sector
employees enjoy just cause protection under these common law exceptions to
the at-will rule. In brief, the state of California — being the largest and one of the
most important economies with approximately 30 million inhabitants — is at the
forefront of wrongful discharge law.”® In contrast, the state of New York — the
second largest with approximately 18 million inhabitants — is one of the few
states and perhaps the most conservative one to strictly adhere to the at-will rule
and to leave changes of the at-will rule to the legislature.”>® The majority of
states — among which the state of Michigan with about 9 million inhabitants —
take the middle course. These states accept the public policy exception and the
handbook exception and reject the implied covenant of good faith and fair
dealing.”' Besides, a few states ‘only’ accept the implied-in-fact (good cause)
contract exception.””

10.2  Short history of the at-will rule

Until about 1870, the United States followed English common law with regard
to employment contracts.”> More specifically, it followed the English Rule of
the Statute of Labourers of 1562. This Act presumed that servants were hired for
a one-year term, and prohibited employers from discharging employees without
reasonable and sufficient cause during that one year of service, rebuttable in
court by showing a contrary intent of palrties.534 Thus, no master could put away
his servant during this one-year term of employment, unless upon reasonable

528 Termination of employment digest, ILO, 2000, p. 356 and 357; Rudy 2000, p. 1 and 2; Jacobs 2003,

p.212.

529 See above under § 2.2.

30 Eor example, whereas the New York Court of Appeals in Weiner (1982) established a judicially
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p- 2; Minda and Raab 1989, p. 2; Weinstein 1993, p. 9; The 2000 Tri-State Employer, p. 2. See also
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cause and with reasonable notice.’™ Hence, in the United States, the concept of
just cause draws it origin from the Statute of Labourers. This English rule,
which was brought to the American colonies by English settlers, was followed
by most American jurisdictions. By 1870, the law in the United States was
confused regarding this English rule, however. Courts went in diverse
directions. Some held that if the pay was so much as a week, a month, or a year,
there was a presumption that the hiring was for the period named (pay period
presumption). Other courts rejected the use of any presumption, and determined
that employment was at will.”*® In fact, as from 1850, employers in the New
England textile industry dismissed their employees at a moment’s notice.”’ In
spite of the foregoing, however, the employment at-will doctrine in the United
States generally is attributed to a publication in 1877 of H. Wood’s Treatise on
the Law of Master and Servant, in which he said that

‘With us, the rule is inflexible, that a general hiring or indefinite hiring is prima
facie a hiring at will, and if the servant seeks to make it out a yearly hiring, the
burden is on him to establish it by proof. A hiring at so much a day, week,
month or year; no time being specified, is an indefinite hiring, and no
presumption attaches that it was for a day even, but only at the rate fixed for
whatever time the party may serve.”>*®

Peck thinks it is wrong to attribute the at-will rule to Wood, not only because the
cases Wood cited did not support his statement, but also because the New
England’s employers had accepted the at-will rule long before 1877. Moreover,
David Dudley Field and Alexander Bradford had already set out a similar at-will
rule in their proposed New York Civil Code, which was adopted — with some
amendments: but not with regard to this rule — by the California legislature in
1872 as the California Civil Code.”” The majority of states, nonetheless, first
followed the at-will rule after Wood’s Treatise.”* Most famously the
employment at-will rule was articulated in Payne (1884), in which the
Tennessee Supreme Court held that

‘Men must be left, without interference to buy and sell where they please, and
to discharge or retain employees at will for good cause or for no cause, or even
for bad cause without thereby being guilty of an unlawful act per se.” >

Under the classic version of the at-will rule an employer, therefore, can
discharge an employee for any cause, no cause, or even a cause morally wrong,

335 Peck 1991, p. 2.
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without being liable. Still, in 1891, the New York Court of Appeals applied the
pay period presumption. Four years later, also this court, quoting Wood’s
Treatise, held that an employee hired for an annual salary could be discharged in
mid-year without cause. Because of the prestige of the New York Court of
Appeals — the highest court in the state of New York — the decision gave
credibility and dominant authority to the employment at-will doctrine. By 1930,
the doctrine had become embedded in American law, and remained embedded
ever since,542 all the more so, after the decision of the US Supreme Court in
Adair (1908). In this decision, it gave the doctrine of at-will constitutional
protection.”®

10.3  At-will rule: a contract principle

The employment agreement is subject to general principles of contract law.”**
From the beginning of the adoption of the at-will rule, however, courts have
ignored the elementary principles of contract inferpretation. As regards the
latter, general contract principles determine that the at-will rule is not to be
applied from the language of the contract itself when it is evident that the intent
of the parties is that it should at all events continue for a certain period.

In contrast, courts have enlarged the rule of interpretation into a
substantive rule, which overrides the parties’ intent. Courts, thus, regardless of
what the employer promised or lead to reasonably believe, ruled that — unless
the contract specified a definite term®* — the employee, could be discharged at
any time, without cause and without prior notice.”*® On the other hand, courts
consistently applied the traditional contract rules with regard to the formation of
a contract. Subsequently, practically every state requires that

e there must be two parties;

e these parties must have the legal capacity to incur contractual
duties;

e there must be a manifestation of assent by all parties to the contract;
and

e there must be consideration supporting a contractually enforceable
promise.”*’

In brief, there must have been acceptance of an offer, supported by
consideration.”® The latter is a return promise for which the promisor has

42 Summers 2000, p. 3.

> Barber 1993, p. 3; Goldman 1996, p. 33. For an in-depth discussion of Adair (1908), see below under
§27.1.1.
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bargained, and which he has received in exchange for the promise.”* In

general, the exchange of labor versus wages is considered as to constitute the
required consideration in the employment agreement.””

Case law shows that the traditional contract principles do not always fit
in the employment context. This led courts — and judges within courts — to go in
diverse directions, for example, with regard to just cause provisions in
handbooks.”" Judges either strictly apply traditional contract principles, or — to
establish an exception to the at-will rule — apply modern contract principles.
Some advocate an amendment of contract law. For example, when the majority
of the Alabama Supreme Court in Meeks (1984) did not hold a just cause
provision in a handbook enforceable for lack of consideration, four dissenting
judges held that the time was ripe to reconsider the unlimited right of employers
to unilaterally dismiss an employee, hence, to adapt the law of contracts to meet
the changing needs of society and the business community.’**

10.4  Common law exceptions to the at-will rule: wrongful discharge law
10.4.1 The decline of the at-will rule

In the late 1970s, and the early 1980s, courts became responsive to the cry for
just cause protection.”>® Given the harshness of the employment at-will doctrine,
the decline of unions, and the lack of any comprehensive legislative responsive
holding a just cause requirement, the judiciary tried to find ways to whittle away
at the harsh rule.”>* Subsequently, in the early 1990s, most state courts had
recognized one or more of the three exceptions to the at-will rule under the law
of wrongful discharge.”

Already, in 1964, one of the first to call for protection against arbitrary
dismissal was Blumrosen. Moreover, in 1967, Blades called for the development
of a tort remedy to protect employees from abusive exercise power by
employers.556 This call for tort remedies was revolutionary, considering the fact
that under old case law breach of contract could lead to contract damages
only.”” In 1976, one of the first to call for a just cause standard under federal
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law was Summers.”® In 1980, thirteen years later, Blades’ call was heard by the

California Supreme Court in Tameny (1980), awarding tort damages for
violation of public policy. Most jurisdictions now recognize the public policy
exception as a tort action. The public policy exception, however, does not
protect an employee against arbitrary dismissal in general. Rather, it constitutes
what is a bad cause for dismissal, as the following paragraphs will show.

10.4.2 Public policy
10.4.2.1 General

The California Court of Appeal planted the wrongful discharge doctrine seed in
Petermann (1959). In this case, it recognized the first common law exception to
the at-will rule, better known as the public policy exception.” Petermann
(1959) imposed a significant condition upon the employer’s broad power of
dismissal by nullifying the right to discharge when an employee refuses to
perform an unlawful act.”® Petermann, a business agent for a labor union, was
terminated for his refusal to commit perjury as a witness in proceedings,
investigating union corruption. He sued his employer, arguing that courts should
declare the firing wrongful, because it violated the public policy as contained in
the state penal statutes making perjury a criminal act. His employer’s defense
was that the employment was at will. The California Court of Appeal agreed
with Petermann. It recognized his cause of action, holding that the right to
discharge an employee under a contract at will may be limited by statute or ‘by
considerations of public policy’. The Court held that the discharge, due to the
fact that Petermann refused to commit perjury, was contrary to public policy.561

Courts in other states did not immediately adopt the public policy
exception after Petermann (1959). States slowly started to adopt this exception
after the 1967 publication of the 1967 law review Article by Blades, in which he
called upon courts to use their ability to create the tort of abusive discharge. In
brief, Blades argued that the new tort needed to be recognized, because
industrialization destroyed the classical ideal of complete freedom of contract,
hence, had made an anachronism of the absolute right of discharge. The law
needed to counter that power imbalance by protecting employees from being
discharged when the employer’s motive was wrongful.”®* The majority of states,
first followed when the California Supreme Court affirmed the Petermann
holding in Tameny (1980), however.

538 Summers 1976.
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In Tameny (1980), an employee of 15 years’ standing was urged to participate in
an illegal scheme to fix retail gas prices in violation of federal law. When the
employee refused, the employer terminated the plaintiff-employee for his
refusal.’® The Tameny court stated that the case closely paralleled Petermann
(1959). Similarly, the employer had instructed the employee to engage in
conduct, which constituted a criminal offense, after which the employee had
refused to violate the law and suffered discharge as a consequence of that
refusal.”®* Additionally, the Tameny Court awarded tort damages for violation
of a public policy. The Court rejected the employer’s argument that an action for
wrongful discharge could sound in contract only. It held that an obligation of an
employer to refrain from discharging an employee who refuses to commit a
criminal act does not depend on any express or implied promises set forth in the
employment contract, but reflects a duty imposed by law on all employers to
implement the fundamental public policies embodied in the penal statutes.’® It
held that if the cause of action arose from a breach of a promise set forth in the
contract, the action was ex contractu, but if it arose from a breach of duty
growing out of the contract it was ex delicto. The Tameny Court concluded that
the public policy action was ex delicto.”®® Consequently, it allowed tort
damages.”®’

In Foley (1988), the California Supreme Court affirmed that tort
damages were the appropriate remedy, in that contract actions are created to
enforce the intentions of the parties to the agreement, and tort law is primarily

designed to vindicate ‘social policy’.”*®

In accepting the public policy exception, state courts generally apply the
traditional contract principle of proof based on which the plaintiff must prove all
elements of the cause of action. Only some jurisdictions seem willing in public
policy cases to place the ultimate burden on the employer. For example, in
Brockmeyer (1983), in which an employee alleged he had been wrongfully
discharged in violation of public policy, the Wisconsin Supreme Court, without
adhering to its decision, held that once the plaintiff-employee has demonstrated
that the conduct that caused the discharge was inconsistent with a clear and
compelling public policy, the burden of proof then shifts to the defendant-
employer to prove that the dismissal was for just cause.’®

By the early 1980s, twenty-two states had accepted the public policy
exception. In contrast, courts in five states — Georgia, Alabama, Mississippi,
Louisiana and New York — explicitly refused to recognize the public policy

383 postic 1994, p. 70.
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exception. These states took the position that creating a broad, new public policy
exception should not be done by the judiciary, but, instead, were best and most
appropriately explored and resolved by the legislative branch of the
government.””’ Furthermore, they argued that the meaning of ‘contrary to public
policy’ was vague, and could not justify the judicial creation of a new tort.
Subsequently, the Illinois Supreme Court in Palmateer (1981) stated that the
‘Achi115e7si heel’ of the public policy exception laid in the definition of public
policy.

10.4.2.2 Definition of public policy

In Petermann (1959), the California Court of Appeal did not define nor indicate
which requirements were needed for a claim based on violation of a public
policy. The Court solely cited two authorities for the cause of action, a
California case, Safeway Stores v. Retail Clerks International Association, and
the legal encyclopedia, Corpus Juris Secundum (C.J.S.). In brief, the Safeway
Court focused on the public and the public good, while the C.J.S. definition
focused on the good for the community and what contravenes good morals or
established interests of society. Based on these citations, the Petermann Court
concluded that the cause of action for wrongful dismissal must be recognized,
because to do otherwise would be obnoxious to the interests of the state and
contrary to public policy and sound morality. Although the Petermann Court
noted that the public policy prohibiting perjury was contained in a state statute,
the decision did not appear to require such a link.””

In Tameny (1980), the California Supreme Court reiterated Petermann’s
principles, without defining public policy either. A footnote (8) in the decision
of the Tameny Court, however, led several lower courts in California to believe
that public policy, as a basis for a wrongful discharge action, needed to be
rooted in a statute or constitutional provision. Several California Courts of
Appeal began limiting the holding of Tameny (1980) to policies that derived
from a statute. Other courts, on the other hand, concluded that public policy, as a
basis for a wrongful discharge action, need not be rooted in a statute or
constitutional provision. In Foley (1988), the question whether or not a public
policy need to be rooted in a statute or constitutional provision remained
unsolved.”” Instead, the Foley Court pointed out another requirement to state a
cause of action under the public policy theory. In Foley (1988), an employee had
informed his employer that his supervisor was under investigation by the
Federal Bureau of Investigation for embezzlement. After the employment
agreement had been terminated, Foley brought an action against the employer
for wrongful discharge, alleging a tort cause of action based on discharge in

370 Ballam 2000, p. 4 and 5.
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violation of public policy.’” The Foley Court held there was no statutory duty
requiring an employee to report information relevant to his employer’s interest.
The Foley Court referred to past decisions — including those of other states —
recognizing a tort action for discharge in violation of public policy, by
protecting the employee

e who refuses to commit a crime (7Tameny, 1980)(Petermann,
1959);

e who reports criminal activity to appropriate authorities
(Garibaldi, 1984)(Palmateer, 1981); or

e who discloses other illegal, unethical, or unsafe practices
(Hantzel, 1982).7

Furthermore, the Foley court held that when the duty of an employee to disclose
information to this employer serves the private interest of the employer only, the
rationale underlying the Tameny cause of action is not implicated.’”® The Foley
Court, in other words, required a policy of public and not merely private
concern, i.e. a clear mandate of public concern to state a cause of action based
on violation of public policy.””’

Subsequently, in Gantt (1992), the California Supreme Court required that the
policy must be ‘fundamental and substantial’ and ‘embodied in a statute or
constitutional provision’.””® In this case, an employee was terminated for the fact
that he had supported a co-worker’s sexual harassment claim. The Court
examined whether an employee who was terminated in retaliation for supporting
a co-worker’s claim of sexual harassment had a cause of action for tortuous
discharge in violation of public policy. In its decision, the Gantt Court first
observed the four categories a public policy case could fall into. These contained
the employee’s refusal

to violate a statute;

to perform a statutory obligation;

to exercise a constitutional or statutory right or privilege; or
to report a statutory violation for the public’s benefit.””’

After observing that all four categories involved statutory provision, the Gantt
Court limited Tameny’s application to cases in which a plaintiff’s public source

3% Foley (1988), 47 Cal.3d 654.
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is tethered to either a specific constitutional or statutory provisions.”*" In Gantt
(1992), the statutory basis for the policy was found in provisions of the
California Fair Employment and Housing Act (FEHA), and in particular the
Section prohibiting obstruction of the agency’s investigation of a charge.

The rationale behind the new requirement was that in the opinion of the
California Supreme Court employers should at least know of the fundamental
public policies, found in constitutional and statutory law. In this respect, Gantt
(1992) has been seen as narrowing the scope of the public policy exception.581 In
Green (1998), the California Supreme Court, at first sight, expanded the public
policy exception to administrative regulations, however, these, too, must derive
from statutes.”®

The foregoing California landmark cases show that public policy cases are
generally limited to claims finding support in an important fundamental and
substantial public policy, based on a statutory or constitutional provision,
providing a clear mandate, and serving a public concern. In general, other states
apply the public policy exception in a similar way. For example, the state of
Connecticut will not support a claim that the termination violates public policy
in the absence of a specific statutory right or duty on which the termination has
more than an incidental impact’® The state of Hawaii requires that the
termination violates a clear mandate of public policy.”™ The state of Illinois
requires that the employer’s termination of the employee must be for activities
engaged in by the employee. Moreover, the termination must contravene a clear
mandated public policy, that strikes the heart of a citizen’s social rights, duties,
and responsibilities contained in a constitutional provision, statute, or judicial
decision.”® The state of Michigan requires that for a termination to be
actionable as a violation of public policy, the employee must prove that his or
her termination was in violation of explicit legislative statements prohibiting the
discharge, discipline, or other adverse treatment of employees who act in
accordance with a statutory right or duty.586

Overall, courts have used the public policy exception in situations as to
protect employees who were discharged for serving on a jury (Nees 1975), for
filing claims for workplace injuries (Frampton 1973), for refusing to join in the
employer’s illegal practices (Peterson 1992), for objecting to their superiors
about legal violations (Sheets 1980), for reporting such violations to public
authorities (Boyle 1985), for refusing to lobby the legislature for legislation
sought by their employer (Novosel 1983), for refusing to submit to sexual

380 Gantt (1992), 1 Cal. 4%, 1083, 1095.
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advances of supervisors (Lucas 1984), and for refusing to participate in games
involving indecent exposure (Wagenseller 1985).”*” By 2001, the judicial public
policy exception was recognized by 41 of the 49 states (Montana excluded).”®®
Still, some conservative states reject the public policy exception.”® In fact,
initially, the Reporters of the Third Draft on a Restatement of Employment Law
wished to narrow the scope of the public policy exception. Section 4.02
determined that a discharge violated public policy if the employer discharged an
employee for

‘(a) refusing to commit an illegal act;

(b) fulfilling an obligation imposed by law;

(c) claiming a benefit arising from employment; or

(d) reporting or planning to report conduct that the employee reasonably and in
good faith believes to be illegal.”>”

One must admit that an advantage of exhaustive grounds is that it is clear what
the law is. On the other hand, an enumeration may also freeze the development
of law as regards unanticipated situations. Apparently, in light of the latter, the
Reporters in the Fourth Draft on a Restatement of Employment Law included a
new phrase in Section 4.02, determining that a discharge, in general, violates
public policy if the employer discharges an employee for (€) another reason that
directly and substantially harms the public interest beyond that of the employee
or employer.”"

10.4.2.3 Whistleblowing

Whistleblower claims make up a large number of challenges to the at-will
doctrine on public policy grounds, which is why special attention will be paid to
this category.”” The term whistleblowing is derived from the act of an English
bobby, blowing the whistle upon becoming aware of the commission of a crime
to alert other law enforcement officers and the public within the zone of
danger.5 » Like this enforcement official, the employee-whistleblower sounds
the alarm when wrongdoing occurs within the firm.”** In brief, private-sector
employees in the United States enjoy whistleblowing protection against their
employers, under state whistleblower legislation — modeled after the federal act,
the Whistleblower Protection Act (WPA) of 1989 which applies to public

387 Summers 2000, p. 4.

388 Autor 2001, p. 7.

>89 Alabama, Delaware, Maine and New York. See Author 2001, Appendix 6.

390 ALI Employment Law Draft No. 3, Chapter 4, § 4.02, p. 15-31.

91 ALI Employment Law Draft No. 4, Chapter 4, § 4.02, p. 11 and 12.
92 Feliu 1996, p. 206.
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employees®”> — and/or the public policy exception under common law.”® Both
need to be discussed, because to understand whisteblower protection under
common law, one must understand whistleblower protection under legislation.
Before discussing both, the following remarks must be made.

First, as regards legislation, Congress has not promulgated federal
whistleblowing legislation, which protects private-sector and public employees
in the same manner as, for example, federal anti-discrimination law.®” An
exeption are anti-retaliation provisions in federal and state statutes, which
protect private-sector employee in respect of whistleblowing.5 % Furthermore,
distinct from whistleblower protection against the employer is the False Claims
Act (FCA), and states’ versions thereof. The FCA was enacted by Congress and
signed into law by President Lincoln in 1863 to combat fraud against the
government by Civil War contractors, who mixed sawdust with the gunpowder
provided to the armed forces. After an amendment in 1986, the Act provides a
significant financial incentive for private citizens for reporting contractor fraud
against the government, to discourage fraud against the government and to
encourage those with knowledge of fraud to come forward.” It further is
important to distinguish between private-sector and public employees.®”® Federal
public employees are covered by a federal act, the Whistleblower Protection Act
(WPA) of 1989, being an amendment to the Civil Service Reform Act (CRSA)
of 1978. The WPA protects federal government employees who appropriately
alert the public with respect to what they reasonably believe to be violations of
law, gross mismanagement, gross waste of funds or abuse of authority that pose
substantial and specific danger to the public.601 In fact, the latter brings me to a
significant difference between private-sector and public employees, in that the
disclosing of waste, fraud, and mismanagement in the private sector generally
will not entitle the employee to legal protection. The reason is that these
wrongdoings in the private sector generally do not affect the public, causing tax
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monies are wasted. Furthermore, federal, state, and local government employee-
whistleblowers may invoke the First Amendment of the US Constitution, which
protects the freedom of speech, involving issues of public concern.’”> Hence,
private-sector employees do not enjoy the broad protection public employees
enjoy.®” In fact, private-sector employees will think twice before disclosing any
wrongdoing of the employer,”* all the more so since the majority of private-
sector employees in the United States are hired at will.®”® Nevertheless, these
employees may find protection under state whistleblower laws or common law.

In discussing state whistleblower laws, it is not my intention to discuss the
whistleblower law of each state, rather to point out the similarities and the
differences. This to give a general idea on whistleblower protection for private-
sector employees under state statutory law. Also, an in-depth discussion of the
whistleblower law of each state is not necessary for the purpose of this thesis.
From a discussion of the public policy exception in the previous paragraph, it
derives that the public policy exception does not constitute good cause. Rather it
constitutes what is a bad cause for a dismissal. It, however, too, is important to
examine which claims fall outside the scope of just cause protection, to
determine the scope of just cause protection.

An overview of state statutes show that whistleblower protection vary
in various aspects. First, some are specific and narrow as to the subject matter
for whistleblowing; others are phrased as more generally protective
whistleblower statutes.®®® For example, in Louisiana, the whistleblower statute
pertains only to whistleblowing on issues concerning public health and safety.*”’
Tennessee, in fact, has one of the most, if not the most, limited statutory
protection; it extends coverage only to those employees who report the misuse
of public education funds. In California, on the other hand, violations of law,
gross waste of public funds, abuse of authority, or acts that pose a substantial
risk to public health or safety are protected activities.*”® Second, some statutes
typically center on the private sector employer’s violation of federal or state
constitutional and/or statutory law; others extend the scope of coverage to
federal and state agencies rules and regulations and even to county codes and
municipal ordinances.®”” Third, statutes may vary, in that some require that the
employee-whistleblower acts in good faith, i.e. possesses a reasonable belief as
to the wrongdoing of the employer.®’® Others require that an actual violation
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occurs.”! Fourth, some statutes require a whistleblower to give prior notice to
the employer about its wrongdoing to afford the employer to correct the
wrongdoing; others require the employee-whistleblower to report the
wrongdoing directly to a governmental agency. Florida, for example, only
protects those employees who blow the whistle publicly.®'® Fifth, statutory
damages may vary from state to state. In general, compensatory damages,
including reinstatement, back pay and a restoration of benefits,’"? are provided
for.%' Texas, on the other hand, is one of the few states to provide for both
compensatory and punitive damages.615 Finally, state whistleblower statutes
may preempt public policy based whistleblowing claims under common law;
other jurisdictions may allow two distinct causes of actions.’'

From the foregoing derives that state whistleblower statutes, in general, do not
provide for punitive damages. Consequently, because most states consider the
public policy exception as a tort action,’’’ most employees will choose the
common law public policy exception over a whistleblower statute, unless the
state statute preempts common law actions.'® Under common Ilaw, for
whistleblowers in the private sector to obtain protection under the public policy
exception, most states require that the employer has contravened a clearly
articulated, mandated, substantial or well-established public policy of the
jurisdiction. The problem — as we have seen in the previous paragraph — is that
there is no precise definition of what constitutes a clearly articulated, mandated,
substantial or well-established public policy. In general, courts in this respect
ordinarily look for clear direction from a legislature in constitutions, statutes,
administrative rules and regulations.’”® Hence, some states require a
constitutional or statutory basis for the public policy.620 For example, California
courts require that a whistleblower’s allegations of misconduct be explicitly
tethered to a specific constitutional or statutory authority, and that the concerns
be public in nature, affecting society at large.621 In addition, most states require
that public policy involves the public interest. So long as employee’s actions are
not merely private, but, instead, seek to further the public good, the decision to
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expose wrongdoings of the employer is generally protected.®”” Private, internal,
management or business problems or disputes ordinarily cannot form the basis
for a whistleblowing action under wrongful discharge law, however, complaints
regarding workplace safety, conduct that harms the health and welfare of the
public can.’” In general, employees who blow the whistle on wrongdoing,
implicating public health or safety stand the best chance.’**

A heavily disputed issue in whistleblower cases is whether good faith
must be protected. In general, a reasonable belief in the truth of the claim has
generally been found to be sufficient, whether or not the claim ultimately turns
out to have merit. However, a number of jurisdictions still require there be an
actual violation of the law and not merely an employee’s reasonable or good
faith belief that a violation has occurred.®” Moreover, a heavily disputed issue
in whistleblower cases is whether internal reporting of the alleged illegal or
unsafe activities of employers is an act in the public interest. In general, the
whistleblowing employee must complain to outside government officials — not
to the media — in order to take advantage of the public policy exception. The
background is that whistleblowers whose claims are made directly to public
agencies are more to be found to be acting in the public interest. However, other
jurisdictions require internal reporting of the alleged illegal or unsafe activities
of employers. These courts look more favorably on employees who first seek to
resolve disputes internally as most effectively and expeditiously, prior to going
public with it, unless to do so would be demonstrated fruitless. In fact, under this
conception, whistleblowers who go directly to a public agency without first
attempting to address their claims internally run the risk of claims of
disloyalty.%%

10.4.3 Implied covenant of good faith and fair dealing

10.4.3.1 General

The second judicial exception to the at-will rule has been the implied covenant
of good faith and fair dealing. Under Section 205 of the (Second) Restatement of
Contracts, every contract imposes upon each party a duty of good faith and fair
dealing in its performance and its enforcement.®?’ Under the implied covenant of
good faith and fair dealing, parties have a duty to avoid impairing the other
side’s opportunity to receive the fruits of the agreement in accordance with the
principles of good faith and fair dealing.®*®

622 Feliu 1996, p. 206; Cavico 2004, p. 17.
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This covenant was first recognized in the employment context in
Fortune (1977) by the Massachusetts Supreme Court.*” In this case, a salesman
was discharged by the employer to avoid paying the full commission earned on
a five million dollar sale. The Fortune Court held that the at-will rule did not
permit the employer to first obtain the fruits of the employee’s services rendered
in reliance upon the promise of a commission, and then discharge the employee
to deprive him of a part of that commission. This act by the employer was
dishonest, therefore, a breach of the implied covenant of good faith and fair
dealing.630 In Metcalf (1989), the Idaho Supreme Court was the second among
the highest state courts to apply the implied covenant of good faith and fair
dealing to an employment contract terminable at will. With reference to Fortune
(1977), the Metcalf Court held that

‘The implied-in-law covenant of good faith and fair dealing protects the right of
the parties to an agreement to receive the benefits of the agreement that they
have entered into. The denial of a party’s right to those benefits, whatever they
are, will breach the duty of good faith implicit in the contract. [...] We (...)
recognize an implied covenant of good faith and fair dealing in the
employment-at-will contract, although that covenant does not create a duty for
the employer to terminate the employee only for good cause. The covenant
does not protect the employee from a ‘no cause’ termination because tenure
was never a benefit inherent in the at-will agreement. The covenant does
protect an employee for a discharge based on an employer’s desire to avoid the
payment of benefits already earned by the employee, such as the sales
commissions in Fortune (...).”"'

The first features of the implied covenant of good faith and fair dealing in an at-
will employment contract, thus, can be discerned from the landmark cases
Fortune (1977) and Metcalf (]989).632 According to Holloway and Leech, and
Sprang, however, the root meaning of the duty of good faith and fair dealing
already was evident in Monge (1974). In this case, an employee was discharged
for refusing to date her foreman. The New Hampshire Supreme Court held that
the termination by the employer of a contract of employment at will was
motivated by bad faith, malice, and/or based on retaliation. It condemned this
exploitative use of the employment relationship — because the employer
discharged a woman for an immoral reason having no connection with
employment — as a breach of the implied duty of good faith and fair dealing.**

However, in Cleary (1980), the California Court of Appeal took one of the
broadest approaches among state courts towards the implied covenant of good
faith and fair dealing. An employee was dismissed without cause after eighteen

629 peck 1991, p. 10.
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years of employment. The Cleary Court held that termination of employment
without legal cause after such a period of time offends the implied-in-law
covenant of good faith and fair dealing contained in all contracts, including
employment contracts. Subsequently, it held that the longevity of the
employee’s service, together with the expressed policy of the employer, operates
as a form of estoppel, which precludes any discharge of such an employee by
the employer without good cause.”* The California Court of Appeal herewith
impressed a job security standard on the employment contract as a matter of
law,” in effect, altering the employment relationship from one of at will to one
of just cause.’®

In Foley (1988), the California Supreme Court explicitly refused to read
job security into the implied covenant of good faith and fair dealing exception,
overruling Cleary (1 980).637 In Metcalf (1989), the Idaho Supreme Court
followed Foley’s holding, stressing that by no means the covenant could create a
duty for the employer to terminate the employee only for good cause.”*® In Guz
(2000), in footnote 18, the California Supreme Court, in fact, seemed to suggest
that the covenant of good faith and fair dealing, implied by law in every
contract, exists merely to prevent one contracting party from unfairly frustrating
the other party’s right to receive the benefits of the agreement actually made.
For example, if termination of an at-will employee is a mere pretext to cheat the
worker out of another contract benefit to which the employee was clearly
entitled, such as compensation already earned.®*

At first sight, the Reporters of the Third Draft on the Restatement of
Employment Law hold likewise

‘(a) Every employment contract imposes on each party an implied duty of good
faith and fair dealing, whereby each agrees not to hinder the other’s
performance under the agreement; (b) In at-will employment contracts, the
implied duty of good faith and fair dealing must be read consistent with the at-
will nature of the relationship; (c) Even in at-will employment contracts, an
employer breaches its implied duty of good faith and fair dealing when the
employer terminates, or seeks to terminate, the employment relationship in
order to (1) prevent the vesting of an employee right or benefit, or (2) retaliate
against the employee for faithfully performing the employee’s obligation under
the contract.” **’

3% Under the promissory estoppel theory, the employer must make promises upon which the employee
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Consequently, the Reporters state that the implied covenant of good faith and
fair dealing can only serve as a supplementary aid to implement the intentions of
the parties, but cannot override or undermine an express term or the essence of
the agreement, hence, does not prevent either party to terminate the employment
relationship without cause.*"!

The implied covenant of good faith and fair dealing exception in the
employment context is rejected by the majority of jurisdictions.®** In fact, in
1989, only twelve states recognized the implied covenant of good faith and fair
dealing in employment at will.®” In 1994, even fewer states had adopted the
covenant, i.e. California, Idaho and Utah only. It is very restrictively applied by
Alabama, Alaska, Arizona, Delaware and Massachusetts.®** The argument of the
majority most heard is that it makes no sense to imply an obligation of good
faith in the employment context when an employer has an unfettered right to
terminate the employment at will.**’

10.4.3.2 Tort or contract?

In general, the public policy exception is considered as a fort action. The
implied covenant of good faith and fair dealing, in general, is not. In the past,
however, a heavily disputed issue has been whether the implied covenant of
good faith and fair dealing in the employment context needed to be considered
as a contractually-based exception for which contract damages are appropriate,
or as an implied-in-law obligation in every contract for which tort damages —
including punitive damages — are appropriate.®*® Those who claim that the
implied covenant is a contractually-based exception, for which contract damages
are appropriate, refer to Section 355 of the (Second) Restatement of Contracts.
The latter provides that punitive damages are not recoverable for a breach of
contract, unless the conduct constituting the breach is also a tort for which
punitive damages are recoverable.*’

In 1983, the Montana Supreme Court, as the first among the highest
state courts considered the implied covenant of good faith and fair dealing as a
tort action.®”® Previously, in Cleary (1980), the California Court of Appeal had
already permitted tort recovery for a breach of the covenant of good faith and
fair dealing, inspired by Tameny (1980).°® In Tameny (1980), the California
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Supreme Court, in footnote 12, implicitly held that a violation of the public
policy in the employment context could result in a tort action,”® holding that

‘ (...) we believe it is unnecessary to determine whether a tort recovery would
additionally be available under (...) a breach of the implied-in-law covenant of
good faith and fair dealing inherent in every contract. We do note in this regard,
however, that (...) California [insurance: VA] cases have held that a breach of
this implied-at law covenant sounds in tort as well as in contract (...).’

In Foley (1988), the California Supreme Court, however, held that tort remedies
were not the appropriate remedy for a breach of the implied covenant of good
faith and fair dealing in the employment context.®'

10.4.4 Breach of contract to discharge for good cause only

The last exception to the at-will rule that I wish to discuss is the breach of
contract to discharge for good cause only.”* This exception includes both the
handbook exception and the implied-in-fact (good cause) contract exception.
The handbook exception is accepted by a majority of states.” In contrast, the
implied-in-fact (good cause) contract exception is good law in California, and is
followed by a few states ‘only’.654 For reason that these exceptions to the at-will
rule will be discussed in-depth in the paragraphs 11 and 12, respectively, I will
only briefly discuss them in this Section.

10.4.4.1 Handbook exception

In general, the employer’s personnel policy is embodied in a handbook.
However, this policy, too, may be embodied in a formal personnel or
supervisor’s manual, or a personnel department memorandum. It may simply be
a well-known company policy. Whatever the form is, the employer’s policy
holding a just cause provision is generally referred to as the handbook
exception. In a wrongful discharge case, the first question that needs answering,
is whether the policy is enforceable as a contract.”” Initially, courts flatly
rejected the notion that a contractual obligation could arise out of an employee
handbook. The Kansas Supreme Court in Johnson v. National Beef Packing
(1976) reflects the view of the majority of courts at the time. In this respect, the
Johnson Court held
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‘It was only a unilateral expression of company policy and procedures. Its
terms were not bargained for by the parties and any benefits conferred by it
were mere gratuities. Certainly, no meeting of the minds was evidenced by the
defendant’s unilateral act of publishing company policy.’

In fact, if an employee wanted to bind an employer to a handbook provision,
promising to terminate for good cause only, the employee needed to provide the
employer with a benefit outside the regular duties associated with the job, to
meet the general contract principle requirement of consideration.®>®

In Toussaint (1980), the Michigan Supreme Court, as the first among
the highest state courts held that a handbook could bestow enforceable rights on
an employee.657 The employee successfully had sued for breach of contract to
discharge for good cause only, by citing an internal personnel policy handbook,
indicating that it was the employer’s policy to terminate employees for just
cause. Although the employee, Toussaint, was unaware of the handbook when
hired, the Toussaint Court held that the handbook implied a binding contract.®>®
It did not require express negotiations between the employer and its employees.
Rather

‘[1]t is enough that the employer chooses, presumably in his own interest, to
create an environment in which the employee believes, whatever the personnel
policies and practices, they are established and official at any given time,
purport to be fair, and are applied consistently and uniformly to each
employee.”®’

In Pine River (1983), the Minnesota Supreme Court, too, accepted the handbook
exception, however, applied general contract principles, requiring consideration
and mutual assent. In brief, it held that the formation of a unilateral employment
contract requires that the handbook promises be specific enough to constitute an
offer, and that such promises are communicated to the employee by
dissemination of the handbook. The Pine River Court held that the choice to
continue work after the unilateral offer supplied the consideration, required to
support the employer’s promises in the handbook.®®

10.4.4.2 Implied-in-fact (good cause) contract exception

The California Court of Appeal, in Pugh (1981), added the last cause of action
for the discharged employee to the existing ones.”" In this case, the California
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Court of Appeal was the first among state courts to apply a modern contract
approach to protect an employee in an at-will setting, based on an implied-in-
fact (good cause) contract analysis.’®> Through the application of modern
contract law principles it disposed the problem of independent consideration
under traditional contract principles.’® In Foley (1988), the California Supreme
Court held that the Pugh Court had correctly applied basic contract principles in
the employment context.’®* As regards the latter, the Pugh Court had held that

‘(...) there is no analytical reason why an employee’s promise to render
services, or his actual rendition of services over time, may not support an
employer’s promise both to pay a particular wage and to refrain from arbitrary
dismissal.”®®

Consequently, the good cause contract implicitly may derive from the
circumstances of the case. The genius of Justice Grodin’s opinion in Pugh
(1981), according to Cameron, was that Grodin charted new territory simply by
drawing the map as though it were covering familiar landscaépe, and that it did
not attempt to overturn California Labor Code Section 2922,66 but, instead, took
up the less controversial task of applying the existing statute to the facts of
Pugh’s employment contract.®®’

10.5 Conclusion

Until about 1870, the United States followed the just cause rule under English
common law. As from then, the at-will doctrine was widely accepted by courts
in the United States, after 4 Treatise on the Law of Master and Servant in 1877
by H.G. Wood. As today, the ar-will rule is the basic premise in the United
States undergirding the employment relationship. In its classic form, an
employer can discharge an employee for any cause, no cause, or even a cause
morally wrong, without being liable. However, the development of judicial
exceptions to the at-will rule in the late 1970s, and the early 1980s, presented the
prospect that the at-will doctrine would be ‘swept away’. In brief, state courts
created three exceptions to the at-will rule (1) the public policy exception; (2)
the breach of the implied covenant of good faith and fair dealing; and (3) the
breach of the contract to discharge for good cause only, which includes the
handbook exception and the implied-in-fact (good cause) contract exception.
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More specifcally, the public policy exception was recognized by the
California Court of Appeal in Petermann (1959). Meanwhile, it is recognized by
virtually all states as a tort action. Under this exception, an employee can ask for
compensatory and punitive damages if an employer has violated a public policy
by discharging the employee. The public policy exception does not constitute a
just cause for dismissal, however. Rather, it constitutes what is a bad cause for
dismissal. The California Court of Appeal, in Cleary (1980), hereupon was the
first among state courts to accept the implied covenant of good faith and fair
dealing applied in the employment context, holding a promise of providing just
cause protection. In Foley (1988), the California Supreme Court, however,
refused to interpret the implied covenant of good faith and fair dealing as some
form of job security.®®® The majority of the few states, accepting the covenant of
good faith and fair dealing, are of the same opinion. In fact, ‘only’ the handbook
exception and the implied-in-fact (good cause) contract exceptions accepted by
the Michigan Supreme Court and the California Court of Appeal in Toussaint
(1980) and Pugh (1981), respectively, seem to provide just cause protection to
private-sector employees. In the following paragraphs, I will examine to what
extent private-sector employees enjoy just cause protection under these
exceptions, focusing on the states of Michigan and California primarily.

11 Michigan
11.1  The first state to accept the common law handbook exception

In this Section, I examine to what extent private-sector employees enjoy just
cause protection under the handbook exception. In answering this question, |
will take the decision of the Michigan Supreme Court in Toussaint (1980) as a
starting point, being the first to hold that an employee handbook could give rise
to contractually enforceable job security 1rights.669

For at-will employees, the handbook exception was an important one.
Consequently, with the Supreme Court’s decision in Toussaint (1980), Michigan
earned a reg:)utation as a leader in the expansion of the common law rights of
employees.””" Employers, on the other hand, were suddenly confronted with
employees who could invoke just cause protection under handbooks. In fact, in
the time the handbook exception was accepted, almost every employer had a
handbook providing for just cause protection — in the belief that it was
unenforceable — mainly as an effort on the part of employers to avoid
unionization.””!

668 Holloway and Leech 1993, p. 100.
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As today, courts in nearly every jurisdiction recognize the handbook
exception.’’”” The Fourth Draft on the Restatement of Employment Law, too,
holds a provision, which determines that agreements providing for terms other
than at-will employment may take the form of a unilateral statement by the
employer, establishing employer obligations.®”?

The handbook exception was a unique feature under conmtract law,
however. In fact, until the decision of Toussaint (1980), it was considered that
by its very nature a handbook could nof form an enforceable contract, because it
was not bargained for. The traditional contract principles of offer-acceptance-
consideration did not fit, therefore, statements in handbooks were considered as
unilateral statements by the employer only, hence, unenforceable.””* The way
courts at the time generally reasoned is best represented in Johnson v. National
Beef Packing (1976), in which a discharged employee argued that the policy
manual determined that no employer shall be dismissed without just cause, and
that this provision was binding on the employer. Consequently, the Kansas
Supreme Court held that employment was at an at-will basis, and if an employee
wanted to bind an employer to just cause protection under a handbook, the
employee needed to show additional, i.e. independent consideration outside the
job performance, according to traditional contract principles.®”

In Toussaint (1980), the Michigan Supreme Court took another avenue. It no
longer required mutual assent for provisions in the handbook to become
enforceable. The Alabama Supreme Court in Hoffiman-La Roche v. Campbell
(1987) summarized this new approach as ‘one of estoppel, invoking the idea of
reliance’.”’® In brief, under the estoppel theory, parties do not need to mutually
agree on just cause protection. On the other hand, under traditional contract
principles, promissory representations must be reasonably relied upon by the
employee and acted upon to his detriment to estop the employer from reneging
on those representations.677 Contrasting with traditional contract principles, the
Michigan Supreme Court in Toussaint (1980) did not require mutual assent
according to contract principles nor did it require reliance to the detriment of the
employee under the estoppel theory. Therefore, its decision was not consistent
with traditional contract principles, and courts of other states had difficulty to
follow Toussaint (1980). The majority of states rather followed Pine River
(1983) for being consistent with contract principles. In the latter, the Minnesota
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Supreme Court, too, accepted the handbook exception, but applied the unilateral
contract theory according to contract principles.®’®

In the following paragraphs, I will examine to what extent private-
sector employees obtain just cause protection under the handbook exceptions of
Toussaint (1980), and Pine River (1983).

11.2 Toussaint
11.2.1 Facts and holding

Blue Cross hired Charles Toussaint as an assistant to the company treasurer. His
duties consisted of analyzing and preparing certain financial reports. Having
been employed for five years, he was discharged by the employer, who had
difficulty with Toussaint administering a company car program. Toussaint
denied alleged unsatifisfactory performance. Toussaint claimed that the
discharge violated his employment agreement, which permitted discharge only
for cause. He stated that when he was hired, he asked about job security and was
told he would be with the company ‘so long as I did my job’. This in his opinion
constituted an agreement not to discharge except for good cause. Also, Blue
Cross handed a manual to Toussaint, which reinforced the oral assurance of job
security. The manual stated that it was the policy of the company to release
employees for just cause only.

The Michigan Supreme Court held that if an employer, for whatever
reason, creates an atmosphere of job security, those promises are enforceable
components of the employment relationship.®”” Consequently, it held that a
provision of an employment contract, providing that an employee shall not be
discharged except for cause is legally enforceable, although the contract is
indefinite, and that such a provision may become part of the contract either (1)
by express agreement, oral or written; or (ii) as a result of employee’s legitimate
expectations grounded in an employer’s policy statement.”™ It held that the
employer had violated an employment agreement that permitted discharge only
for cause. With regard to this newly established legitimate expectation theory in
the employment context it held that

‘(...) where an employer chooses to establish such policies and practices and
makes them known to its employees, the employment relationship is
presumably enhanced. The employer secures an orderly, cooperative and loyal
work force, and the employee the peace of mind associated with job security
and the conviction that he will be treated fairly. No pre-employment
negotiations need take place and the parties’ minds need not meet on the
subject; nor does it matter that the employee knows nothing of the particulars of

678 Moise 1991, p. 2; Sullivan 1995, p. 281; Kohn 2003, p. 817. For a discussion of the unilateral
contract theory, see below under § 11.3.1.

679 Kohn 2003, p. 814 and 815.
880 roussaint (1980), 292 N.W.2d 880, 885.
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the employer’s policies and practices or that the employer may change them
unilaterally. It is enough that the employer chooses, presumably in its own
interest, to create an environment in which the employer believes that, whatever
the personnel policies and practices, they are established and official at any
given time, purports to be fair, and are applied consistently and uniformly to
each employee. The employer has then created a situation instinct with an
obligation.”®'

As mentioned above, the majority of courts did not follow Toussaint (1980) for
being inconsistent with contract principles.682 In this respect, footnote 25
explicitly held that parties’ minds need not meet on the subject.683 To the extent
states followed Toussaint (1980), they at least required detrimental reliance
under the estoppel theory, according to general contract principles. For example,
the Washington Supreme Court in Thompson (1984) held that if an employer
creates an atmosphere of job security and fair treatment with promises of
specific treatment in specific situations and an employee is induced thereby to
remain on the job and not actively seek other employment, those promises are
enforceable components of the employment relationship.®**

11.2.2 Implied agreement: personnel policies

The Toussaint Court held that the intention of the employer was irrelevant for
the creation of enforceable rights under a handbook.’® Herewith, the Toussaint
Court accepted an implied handbook exception to the at-will rule. In Miller
(1923), the Michigan Supreme Court held that a contract is implied to the extent
its intention is not manifested by direct or explicit words between parties, but is
to be gathered by implication or proper deduction from the conduct of parties,
language used or things done by them, or other pertinent circumstances
attending the transaction.”™

In Toussaint (1980), the employer argued that the at-will rule could not
be overruled by an implied contract. The Toussaint Court held the contrary,
arguing that the at-will rule is not a substantive rule as the at-will doctrine seems
to suggest, but a rule of construction. This means that it is presumed that,
because the parties began with complete freedom, they intended to oblige
themselves to a relationship at will. However, parties can decide otherwise by
express or implied agreement.®®’ One year later, the California Court of Appeal
in Pugh (1981) — which decision will be discussed in-depth in the next Section —
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followed this rationale of Toussaint (1980). Subsequently, it held that an
employment contract intended to be terminable at will is subject, like any
presumption, to contrary evidence, which may take the form of an agreement,
express or implied, that the relationship will continue indefinitely, pending the
occurrence of some cause for termination.®®®

11.2.3  Toussaint overruled?

The majority of states followed Pine River (1983) for being consistent with
contract principles.689 In this case, Mettile was hired as a loan officer with the
Pine River State Bank in 1978. Late in 1978, he received a handbook that
provided sections on job security. In 1979, he was discharged. The bank claimed
that Mettile was discharged, due to loan errors, excessive sick leave and a
reduction in force. Mettile alleged that he was dismissed because of a
personality dispute with his superiors and that he had never received any
complaints.®®® The Minnesota Supreme Court ruled in favor of the employee. It
held that the restraints on termination of employees in an employee handbook
were contractually binding on the employer, and that Mettile had been
wrongfully terminated contrary to those provisions.”' In accepting the
handbook exception, the Pine River Court applied the so-called wunilateral
contract theory. Under this theory, a handbook provision is considered as a
unilateral offer by the employer, which is accepted by the employee through
continuance of work performance. The latter, in itself, constitutes
consideration.”” In this respect, the Minnesota Supreme Court in Pine River
(1983) held that

‘Whether a handbook can become part of the employment contract raises such
issues of contract formation as offer and acceptance and consideration. (...)
Generally speaking, a promise of employment on particular terms of
unspecified duration, if in form of an offer, and if accepted by the employee,
may create a binding unilateral contract. The offer must be definite in form and
must be communicated to the offeree. (...) By continuing to stay on the job,
although Ergc}ae to leave, the employee supplies the necessary consideration for
the offer.’
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In effect, the Pine River Court relied on Pugh (1981), by applying modern
contract principles, accepting that the single performance of the employee may
furnish consideration for multiple promises.**

Meanwhile, the Michigan Supreme Court realized that Toussaint (1980)
was troublesome for courts for not being consistent with contract principles.
Subsequently, the Michigan Supreme Court revisited Toussaint (1980) in Rowe
(1991 ).695 Already, it attempted to clarify Toussaint (1980) in Valentine (1984).
In the latter, it held that Toussaint (1980) did not create a new job security right.
It held that the only right held in Toussaint (1980) to be enforceable was the
right that arose out of the promise not to terminate except for cause.”’ In Rowe
(1991), it went one step further than in Valentine (1984). In fact, Cavanagh and
Levin, the dissenting judges, considered Rowe (1991) as constituting a virtual
overruling of Toussaint (1 980).697 In contrast, the Rowe Court explicitly stated
to elect not to do s0.%*®

In Rowe (1991), an employee applied for a sales position at Montgomery. She
stumbled in one day and was interviewed by a sales manager, who told here that
she would have a job so long as she achieved her sales quota. Upon being hired,
she signed a ‘Rules of Personal Conduct’ sheet that did not include a just cause
provision or disciplinary guidelines. Later, however, Rowe received several
employee handbooks, which held disciplinary guidelines on the one hand, and
explicit at-will language on issued sign-off sheets on the other, which Rowe,
however, refused to sign. Rowe claimed that the oral statement was an express
agreement under which she could be dismissed for just cause only.699

The Michigan Supreme Court commenced its decision with the
statement that calling something a contract that is in no sense a contract cannot
advance respect for the law. The Rowe Court apparently was in search of a
resolution that was consistent with contract principles, relative to the
employment setting on the one hand, while minimizing the possibility of abuse
by either party to the employment relationship on the other. Subsequently, it
addressed the question whether an employer’s oral statements and written policy
statements could create an employment contract terminable only for cause.””
First, it held that for an express agreement to exist there must be mutual assent.
To decide whether there is mutual assent, the expressed words of the parties and
their visible acts are relevant.”*' Second, the Rowe Court held that the statement
must be clear and unequivocal to overcome the presumption of at will and when
parties attach different meanings to the language, the starting point in analyzing
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a statement is the meaning that reasonable persons might have attached to the
language, given the circumstances presented.’” In Toussaint (1980), Judge Ryan
had already referred to just cause provisions in collective bargaining agreements
that ‘clearly and forcefully indicate a mutual intention to limit the employer’s
discretion in terminating the employment relationship’.

Subsequently, the Michigan Supreme Court compared the circumstances with
the facts in Toussaint (1980). Although the Court admitted that the ‘so long as’
statement in Rowe (1991) bore some resemblance to remarks made in Toussaint
(1980), the Rowe Court found objective evidence lacking to permit a reasonable
juror to interpret the employer’s statements and actions as a promise of
termination only for cause, therefore, it denied Rowe’s claim. More specifically,
the Rowe Court held that, unlike Toussaint, Rowe did not engage in pre-
employment negotiations regarding job security. Logic compels the conclusion
that when parties expressly negotiate with offers and counteroffers, it is more
reasonable to anticipate mutual assent. The Rowe Court herewith —
unnecessarily — put heavy emphasis on the need for a negotiation before oral
assurances could be given contractual status. Second, unlike Toussaint, Rowe
upon being hired signed ‘Rules of Personal Conduct’, which did not contain any
‘release for just cause only’ language as in Toussaint (1980)."” The Rowe Court
could not find a just cause provision in the handbooks that were issued later
either. In fact, the last handbook explicitly held at-will language.”
Consequently, the Rowe Court rejected that an ‘so long as’ statement per se
constitutes an express contract that overcomes the at-will presumption.705

Overall, the Michigan Supreme Court, based on the circumstances of
the case, did not consider the statement in Rowe (1991) sufficient to rise to the
level of an agreement providing termination only for just cause. In fact, it held
that the statement of the sales manager that ‘so long as she achieved her sales
quota, she would have a job at Montgomery’ was couched in general terms and
vague, thus, that it did not clearly indicate to form a contract for permanent
employment. Instead, the context suggested that the statement was merely
intended to emphasize the number one priority of Rowe’s job: sales. What is
striking, is that the Rowe Court contrasting with the legitimate expectations
theory of Toussaint (1980) stated that

‘Consequently, we find no evidence from which reasonable minds could find

that there was mutual assent on a term of employment terminable only for

706
cause.’
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Under the legitimate expectations theory of Toussaint (1980), the Toussaint
Court had not required mutual assent. It had not even required reliance to the
detriment of the employee. Therefore, as the dissenting judges stressed, the
Rowe Court ‘overruled’ Toussaint (1980), in that it did not consistently apply
the legitimate expectations theory.””” On the other hand, one can also argue that
the Rowe Court searched for an express instead of an implied agreement. 0%

11.3  Factors that determine the existence of good cause protection
11.3.1 Good cause contract: requirements

The legitimate expectations theory of Toussaint (1980) makes it relatively easy
for an employee to prove a good cause contract. In brief, this theory solely
requires that (i) there is an expectation; and (ii) that this expectation is
legitimate. The claim, on the other hand, may be denied when an employee
admits that he or she had no expectation at all, or an employer has more than
once unilaterally modified the provision.””” More difficult for an employee is to
prove a good cause contract under the unilateral contract theory of Pine River
(1983). First, the language in the handbook must be examined to see if it is
specific enough to constitute an offer. Second, the offer must have been
communicated to the employee by issuance of the handbook, or otherwise.
Third, the employee must have accepted the offer by retaining employment after
he has become generally aware of the offer.”'® Although job performance is easy
to prove, an employee may prevail on the requirements of offer and
communication. For example, in Pine River (1983), the Minnesota Supreme
Court held that the language in the handbook section entitled ‘Job Security’ did
not constitute any offer and that it was no more than a general statement of
policy. In its opinion, the language did not provide for more than at least an
annual review of the employee’s work, and, in general, about the stability of
jobs in banking.”"'

11.3.2 At-will disclaimers: with or without effect?

At-will disclaimers may range from general statements that the handbook is not
intended to form a contract, to explicit statements that employees are hired at
will and may be discharged for any reason, with or without cause, and at any
time without prior notice.”"? In Toussaint (1980), the Michigan Supreme Court
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more than once stated that employers retained their right to unilaterally change
the provisions of the handbook and that only policies in force needed to be
uniformly applied.””® In Pine River (1983), the Minnesota Supreme Court ruled
likewise. It held that unilateral contract modification of the employer may be a
repetitive process, and that language in the handbook itself may reserve
discretion to the employer in certain matters or reserve the right to amend or
modify the handbook provisions.”"

Hence, the decisions of both the Toussaint Court and the Pine River
Court left room for employers to insert at-will disclaimers.”"”> Subsequently,
after Toussaint (1980), employers started to insert at-will disclaimers in
handbooks. In this paragraph, I will discuss the effect of at-will disclaimers. In
this respect, it is important to distinguish between

1. an at-will disclaimer contained in the same document said to
contain binding promises; and

2. an at-will disclaimer inserted in a handbook afterwards to negate
enforceable promises under (i) the legitimate expectations theory;
or (i1) the unilateral contract theory.71

Under the first scenario, the handbook language generally will not result in
legitimate expectations, nor will it constitute an offer.”'” At-will disclaimers that
have been inserted in handbooks afferwards to negate enforceable promises
under the legitimate expectations theory and the unilateral contract theory give
rise to more problems, and will be discussed below.

Legitimate expectations theory

The Michigan Supreme Court discussed the effect of at-will disclaimers in
Bankey (1989). The certified question by the United States Court of Appeals for
the Sixth Circuit to the Bankey Court was

‘Once a provision that an employee shall not be discharged except for cause
becomes legally enforceable under Toussaint (...), as a result of an employee’s
legitimate business expectations grounded in the employer’s written policy
statements, may the employer thereafter unilaterally change those written
policy statements by adopting a generally applicable policy and alter the
employment relationship of existing employees to one at the will of the
employer in the absence of an express notification to the employees from the
outset that the employer reserves the right to make such a change?’’"*
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The Bankey Court hereupon held that an employer may unilaterally change a
written discharge for cause policy to employment at-will policy, even though the
right to make such a change was not expressly reserved from the onset.
However, to be effective, reasonable notice of change must be given to the
employees affected.”” The fact that the plaintiff—emé)loyee did not sign the
employment at-will disclaimer is not determinative.”” In Ferrera (1990), the
Colorado Court of Appeals only, applying the legitimate expectations theory,
followed the Bankey Court. Additionally, it held that an employer’s right to
modify an employee handbook is presumed.”' In Bankey (1989), the Michigan
Supreme Court ‘forgot’ to answer what should be understood by reasonable
notice. In Rowe (1991), the Michigan Supreme Court partly clarified the term.
The Rowe Court held that the existence of three handbooks sent to the employee
nine months prior to termination constituted reasonable notice of employer’s
policy.”?

In Demasse (1999), the Arizona Supreme Court, which applied the
legitimate expectations theory as well, explicitly rejected Bankey (1989). It
opposed the fact that unilateral contract modification was achieved by simply
publishing a new handbook with an additional clause stating that the contract
has been changed. The Demasse Court did not believe that contract law
recognizes such a right,’* and that an employer may not unilaterally change a
just cause policy.”** In this respect, the Demasse Court emphasized that implied
agreements have the same legal effect as express contracts.’> Thus, an employer
could not unilaterally change a contractual right under a handbook than with
additional consideration beyond continued employment.””® In fact, in the
opinion of the Court, nothing could be more illusory than to hold that after an
employer makes contractual promises, he may issue a new handbook that
unilaterally rescinds them.””’

In Swanson (1992), the Washington Supreme Court took the middle course. It
held that

e at a minimum, the at-will disclaimer must state in a conspicuous
manner that nothing contained in the handbook, manual, or similar
document is intended to be part of the employment relationship and
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that such statements are instead simply general statements of
company policy;728

e that in order to be effective, the disclaimer must be communicated
to the employee; 729

e there must be reasonable notice to the employee that the employer
is disclaiming intent to be bound by what otherwise appear to be
promises of employment conditions according to Bankey; ™

e all of the circumstances, and the representations and practices of the
employer must be examined in order to determine the effect of the
disclaimer; and

e the disclaimer may be negated by inconsistent employer
representations and practices.731

The Swanson Court referred to Leikvold (1984) and Wagenseller (1985).* At
first sight, reliance on these cases seems an error in that Leikvold (1984) did not
discuss the issue of an at-will disclaimer.””® In Wagenseller (1985), an at-will
disclaimer was involved, however, as regards the modification of an at-will to a
just cause policy.”*

Unilateral contract theory

Bankey (1989), Swanson (1992) and Demasse (1999) show the three possible
approaches regarding at-will disclaimers under the legitimate expectations
theory. In Fleming (1994), the South Carolina Court discusses the three possible
approaches under the unilateral contract theory to negate just cause protection.
The first approach — to allow a change without prior notice — struck the Fleming
Court as too harsh. The second approach — to impose a bilateral concept on a
unilateral contract, thus, requiring mutual assent and additional consideration —
was rejected for not being consistent with Pine River (1983). Hence, the
Fleming Court settled on the third approach, which was consistent with
unilateral contract principles and fair in a way that employers must have a
mechanism that allows them to alter the employee handbook to meet the
changing needs of both business and employees.”” This last — third — approach
is followed in the majority of states. Under this approach, a modified provision
is considered as a new offer, and the continuing performance of work by the
employee as sufficient consideration to accept the offer of the employer to
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modify the handbook, on the condition of reasonable notice of the alteration.
Thus, a unilateral employment contract may be formed, so may it be
modified.”*

In Torosyan (1995), the Connecticut Supreme Court, based on the same
grounds as the Demasse Court under the legitimate expectations theory,”’
rejected this approach. It held that for a new manual to modify the preexisting
terms of employment based on an implied contract, the employee must have
consented to that modification, and that if the Court were to accept the
employer’s argument to the contrary, an employee whose preexisting contract
provided that his or her employment could be terminated only for cause would
have no way of insisting on those contractual rights. The employee’s only
choices would be to resign or to continue working, either of which would result
in the loss of the very right at issue, i.e. the loss of the right to retain
employment until terminated for cause.”®

In Pacific Bell (2000), the California Supreme Court, in turn, rejected the
approach of the Torosyan Court. Furthermore, it explicitly rejected Demasse
(1999, although the latter involved the legitimate expectations theory. In Pacific
Bell (2000), the telephone company in question issued a ‘Management
Employment Security Policy’, which held that ‘this policy will be maintained
so long as there is no change that will materially affect Pacific Bell’s business
plan achievement.” Two years later, the company announced that it would
terminate the policy, replacing it the same day with a new layoff-policy.
Subsequently, employees were laid off and they then filed a wrongful
termination claim. The certified question of the United States Court of Appeals
for the Ninth Circuit to the Pacific Bell Court was

‘Once an employer’s unilaterally adopted policy — which requires employees to
be retained so long as a specified condition does not occur — has become a part
of the employment contract, may the employer thereafter unilaterally terminate
the policy, even though the specified conditions had not occurred?” ™’

The California Supreme Court’s answer was that an employer may unilaterally
terminate a policy so long as the employer affects the change after a reasonable
time, on reasonable notice, and without interfering with the employees’ vested
benefits, herein following Fleming (1994).”*

The three dissenting judges — George, Mosk and Kennard — however,
emphasized that to argue that a contract is effectively modified simply because
the same transactions, which led to its formation, have again occurred is an

736 See Sullivan 1995, p. 285 referring to Sadler (1988); Kohnn 2003, p. 819, 820, 822 and 823.

37 See Pacific Bell (2000), 999 P.2d 71, 77, referring to Demasse (1999), 984 P.2d 1138, 1141.
8 Torosyan (1995), 662 A.2d 89, 99.

39 pacific Bell (2000), 999 P.2d 72.

M0 pacific Bell (2000), 999 P.2d 73, 76.
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overly simplistic and incorrect axiom.’*' If an employer may unilaterally modify
or terminate an employment security policy, simply by maintaining it for a
reasonable time and giving reasonable notice of the proposed modification or
termination, this, in fact, is contrary to basic principles of contract law. Under
contract principles, an employer may not unilaterally modify or terminate a
policy that has become part of the employment contract without providing
additional consideration and obtaining the employee’s assent.” "> Hence, parties
need to agree with a modification of an existing contract’* as is the case with
express contracts.”** Therefore, they continued, the fact that under California
law implied contracts stand on equal footing with express contracts, mutual
assent is needed to modify the contract.”*

In literature, too, the majority approach towards unilateral modification has been
severely criticized. In this respect, Pratt states that

‘It must be recognized and emphasized that issuing a second, unilaterally
modified handbook is not the same as issuing the first. The employer who
issues a second handbook is not taking the employee out of an at-will situation
by offering her an implied contract. Instead, the second handbook constitutes an
offer to modify the existing implied contract. While such an offer may be
accepted, an amended handbook does not become effective automatically upon
issuance by the employer and continuation of work by the employee. Rather,
the traditional requirements of contract modification-assent to modify and
additional consideration (here from the employer) must be met. The reason that
the requirement of additional consideration here is dissimilar to the simple
work requirement necessary under the unilateral contract analysis for the
original handbook lies in the differing contexts. With a first edition handbook,
an employee must act to accept the employer’s offer embodied in the manual.
However, an employee need not act to reject a subsequent modified
handbook.”™*

Sullivan agrees with Pratt, in that the modification of a contract is not analogous
to its formation. He states that once there is a contract and the employer wishes
to modify this existing contract, he must comport with the traditional principles
of contract modification, hence, must provide consideration for and obtain
assent to such modification.”*’ Like the dissents in Pacific Bell (2000), he argues
that a contract formed by a handbook is no different from a contract formed by
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any other means, thus, there is no difference between an implied and express
contract in this respect.

In contrast, Section 3.04 in the Third Draft on the Restatement of
Employment Law (still) provides that a unilateral statement by an employer
reasonably establishing employer obligations towards employees is binding on
the employer until modified or revoked. Section 3.05 further determines that an
employer may modify or revoke an obligation established pursuant to a previous
unilateral statement by notifying employees of the modification or revocation of
the prior terms, hence, does not require reasonable notice as most courts
require.”*® Probably, because a Restatement of Law, in principle, reflects
majority rules under common law, the last — Fourth — Draft Section 3.05 newly
required that ‘The revocation or modification and any new terms become
effective for employees hired thereafter and for employees who continue

. .. . 4
working after receiving reasonable notice of the change’. '*

11.3.3 Good cause: actual misconduct or good faith?

What an employer must show in order to justify a dismissal of a protected
employee is essential in determining how much protection an employee has
from arbitrary termination.”” In this respect, it is important to know whether a
court protects a good-faith employer, or whether it requires the employer to
prove actual misconduct. This issue was addressed in Toussaint (1980). The
Michigan Supreme Court held that in discharges based on misconduct, the ju
must determine whether the employee actually did what the employer alleged.7
Subsequently, the Toussaint Court constructed a three-part test for determining
just cause

1

e did the employee do what he or she was accused of doing;

e what was the true reason for the discharge; and

e s this the kind of thing that justifies termination of the employment
relationship?”>

Hereupon, the Toussaint Court chose not to protect a good-faith employer,
because a promise to terminate employment for cause only in its opinion would
be illusory, if the employer were permitted to be the sole justice and final arbiter
of the propriety of the discharge, thus, that there must be some review of the
employer’s decision.””® According to the Toussaint Court, the jury should be
able to make an independent, de novo fact finding, regarding the factual basis of

748 ALI Employment Law Draft No. 3, Chapter 3, § 3.04 and 3.05, p. 17-27.
749

ALI Employment Law Draft No. 4, Chapter 3, § 3.05, p. 24.
30 Eabiano 1993, p. 404 and 405.
731 Toussaint (1980), 292 N.W. 2d 880, 896. See also Delmondo 1991, p. 2 and 3; Fabiano 1993, p. 412.
752 Bogas and Vogan 1989, p. 599.
33 Toussaint (1980), 292 N.W. 2d 880, 896.
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the employee’s conduct.””* The majority of jurisdictions, however, reject the so-
called De Novo Standard of Toussaint (1980), protecting the good-faith
employer to decide on managerial decisions, including dismissals.”°

11.3.4 Burden of proof: employer or employee?

The majority of state courts apply the general contract principle of proof to the
employment agreemen‘[.757 Subsequently, the plaintiff must prove all elements of
the cause of action.””® A plaintiff-employee who disputes the reason for his
discharge, thus, must prove all elements of the cause of action, i.e. needs to
prove the existence of a good cause contract, and subsequently, the lack of good
cause.”’ It needs no explanation that employees have substantially less
protection when the burden rests with them to show lack of (g)good cause, than
when the burden rests with the employer to show good cause.”® In general, state
courts do not wish to abandon the general rule of contract in wrongful
termination cases, rather wish to adhere to the principle that the plaintift-
employee in a trial case must prove all elements of his claim.”®' In fact, in a
minority of states only, among which Michigan, courts are divided on whether
the burden of proof needs to rest with the employee to show lack of good cause,
or with the employer to show good cause.”® For an employee the difference is a
significant one.

As regards Michigan law, the Michigan Supreme Court, did not address
the issue who carries the burden to prove the lack or existence of good cause.”®
The sole remark of the dissenting judge, Ryan, in Toussaint (1980), was that the
plaintiff-employee has the burden of proving that the just cause provision in the
manual was part of his employment contract. Ryan, however, did not discuss
who carries the further burden of proving whether the termination was for just
cause.’® The Michigan Supreme Court, on the other hand, did hold that for
discharges based on misconduct the jury must determine whether the employee
actually did what the employer alleged. It then is logical to assume that when
the employer alleges that the employee is guilty of misconduct, the burden rests
with the employer to prove that the employee actually did what the employer
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claimed.”® However, the Michigan Supreme Court did not explicitly decide on
the issue, hence, a tension on this issue is still felt among the court of appeals.”®®

For example, in Obey (1984), the Michigan Court of Appeal applied the general
rule, in that the employee had to prove that he was employed under a contract,
requiring good cause for a termination, and consequently, had to prove the lack
of good cause when the employer breaches the contract by terminating him
without good cause.”®’

In Rasch (1985), the Michigan Court of Appeal — with a different
membership with that from Obey (1984) — departed from this general rule of
contract.”®® The Rash Court held that in a wrongful discharge case, the plaintiff-
employee must make a prima facie case by proving the contract under the
handbook exception, producing testimony that he had performed it up to the
time of his discharge, and providing proof of damages. The defendant-employer
then has the affirmative burden of proving the plaintiff-employee had breached
the contract, and that the discharge was legal.”®® The Rasch Court relied on cases
that involved definite term contracts, but there is a difference between indefinite
and definite term contracts. As Schwarze correctly states, in the latter, parties
agree that the employment relationship will continue for a fixed period of time.
Thus, the employer needs to prove that there is good cause to terminate the
contract before the fixed period has expired.””® Courts, therefore, find it difficult
to follow Rasch (1985). For example, the reason for the Washington Supreme
Court to reject the rule under Rasch (1985) is that the shift of the burden to
prove just cause to the employer could encourage employers to remove all such
language from handbooks to retain effective control of the workplace.””' In
Duke (1987), the federal District Court held that to follow the rule from Rasch
(1985), in effect, would place a lighter burden on employers accused of race
discrimination than employers faced with wrongful discharge claims. This
makes little sense in light of the relatively greater protection the law has tried to
afford alleged victims of race discrimination.””?

114 Conclusion

In Toussaint (1980), the Michigan Supreme Court was the first among the
highest state courts to accept the handbook exception. Based on the so-called
legitimate expectations theory, the Toussaint Court accepted just cause
protection based on legitimate expectations coming forward out of the

85 Wilkerson (1989), 212 Cal.App.3d 1217, 1230.
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circumstances of the case. For being inconsistent with contract principles, the
majority of jurisdictions preferred to follow the unilateral contract theory under
Pine River (1983). In the latter, the Minnesota Supreme Court accepted the
handbook exception, however, based on — modern — contract principles. Under
this theory, it held that the employee’s performance of work supplied the
necessary acceptance and consideration to make a binding unilateral contract. In
obtaining just cause protection under this handbook exception, private-sector
employees need to overcome various hurdles, however. First, an employee
needs to prove that the provision constitutes an offer, and that the provision is
communicated to him. Second, the employee based on the general rule of
contract needs to prove the existence of a good cause contract and the lack of
good cause. Third, most jurisdictions protect a good-faith employer to decide on
managerial decisions. Last, employers started to insert at-will disclaimers to
negate job security under this exception. These disclaimers, in general, are
considered valid.

12 California

12.1  The first state to accept the common law implied-in-fact
(good cause) contract exception

In this Section, I will examine to what extent private-sector employees can
obtain just cause protection under the implied-in-fact (good cause) contract
exception. Moreover, I wish to show that this exception is not as vague as
presumed by the Reporters of the Third Draft. The latter held that

‘This Restatement does not adopt vague, conceptually ungrounded doctrines
such as the “implied-in-fact” contract theory, which enjoyed support for a time
in the California courts.” "

The implied-in-fact contract theory is still good law in California, and adopted
among others in Kansas, New Mexico, Utah, Idaho, Connecticut and Arizona.”™*
The rationale behind the rejection of this exception by other states is that they
believe that to accept this exception, this, in effect, would eliminate the
requirement of mutuality of obligation — the exchange of independent
consideration — under the contract.””

In examining the implied-in-fact (good cause) contract exception, I will
take the decision of California’s Court of Appeal in the landmark case of Pugh
(1981) as a starting point, because this Court was the first in the United States to
hold that an implied-in-fact (good cause) contract could overcome the
presumption of at will. In brief, it held that from the totality of circumstances it

3 ALL Employment Law Draft No. 3, Chapter 3, § 3.02, p. 6.

774 Morriss (Kan 1987); Kestenbaum (N.M. 1988); Berube (Utah 1989); Metcalf (Idaho 1989); Torosyan
(Conn. 1995); Demasse (Ariz. 1999). See also Cameron 2001, p. 4.

"3 See Berube (1989), 771 P.2d 1033, 1045.
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may derive that an employer may discharge an employee with good cause only.
The California Supreme Court affirmed the decision of Pugh (1981) in Foley
(1988).77

12.2  Pugh
12.2.1 Facts and holding

Wayne Pugh began working for See’s in 1941 as a dishwasher. In thirty-two
years of employment with See’s, he worked his way up the corporate ladder
from dishwasher to production manager, to vice-president in charge of
production, and member of the Board of Directors. When Pugh started work for
See’s in 1941, the President frequently told him that ‘if you are loyal and do a
good job, your future is secure.” His successors, too, had a practice of only
terminating administrative personnel for good cause. During the entire period of
his employment, there had been no formal or written criticism of Pugh’s work.
No complaints were voiced at the annual meetings preceding each holiday
season, and he was never denied a raise or bonus. He neither received notice that
there was a problem that needed correction, nor any warning that any
disciplinary action was being contemplated. In 1973, in a meeting with the
President, where he had been expected to be told of another promotion after
being congratulated on the increased production in the 1973-edition of See’s
newsletter, Pugh was dismissed without a reason. When Pugh asked the
President for a reason, he was told that ‘he should look deep within himself to
find the answer’. Pugh brought the case to trial before a jury. He alleged he had
been dismissed in breach of contract and for reasons, which offended public
policy. The employer filed for a motion for non-suit based on lack of sufficient
evidence to establish a breach of contract or violation of public policy.””” The
trial superior court granted the employer’s motion. Subsequently, Pugh went to
the Court of Appeal, for which Justice Grodin wrote the decision.

The Court of Appeal held that it was error to grant the motion for non-
suit with regard to breach of contract. The employee had presented sufficient
evidence to justify that he could be terminated only for good cause. The Court of
Appeal held that, if parties have agreed, expressly or impliedly, the employee
could be terminated for good cause only, the employee had presented enough
evidence. The Pugh Court held that in the case before it, there were facts in
evidence from which the jury could determine the existence of an implied
promise, deriving from the duration of plaintiff’s employment, the
commendations and promotions he received, the apparent lack of any direct
criticism of his work, the assurances had been given of continued employment
and the employer’s acknowledged policies.””®

776 For Foley (1988), see below under § 12.2.4. See also Estreicher and Robbins 1989, p. 2.

777 , - . . L .
Black’s Law Dictionary defines a motion as a written or oral application requesting a court to make a

specified ruling or order.
"8 Pugh (1981), 116 Cal.App.3d 311, 316-319.
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12.2.2  At-will rule: presumption

In building up its theory, the Pugh Court reviewed the legal history of the at-will
rule. It held that, historically, the ancient law of master and servant did not
provide an at-will rule. Based on the English Rule, the presumption was that
employment was for a period of one year, which employment could be
terminated for cause only.””” The law of master and servant in the United States,
however, underwent remodeling into at-will employment in the nineteenth
century. Contrary to most countries, which decided to enact just cause
legislation to protect employees against the negative effects of the Industrial
Revolution, the undergirding principle of employment contracts in the United
States became the at-will rule.”® In effect, the superior bargaining power of the
employer became a device for guaranteeing to management unilateral power to
make rules and exercise discretion. This development brought with it a gradual
weakening of the traditional presumption of the one year rule, to a rule that
general hiring is prima facie a hiring at will as reflected in the California Labor
Code Section 2922.7!

Still, the Pugh Court stressed, the at-will rule is a presumption only. In
this respect, it pointed at just cause provisions in collective bargaining
agreements, which had placed limitations on the employer’s unilateral right of
termination, and the variety of statutory limitations established upon the
employer’s power of dismissal.”*> Consequently, the Pugh Court held that the
mere fact that a contract is terminable at will, does not give the employer the
absolute right to terminate it in all cases.”® Consistently, it held that an implied-
in-fact (good cause) contract can overcome the at-will presumption.784

12.2.3 Implied-in-fact (good cause) contract: circumstances of the case

In Pugh (1981), the California Court of Appeal held there was enough evidence
to enable the jury to find the existence of an implied-in-fact promise that the
employer would not discharge employees arbitrarily, based on the totality of
circumstances, including the duration of employee’s employment, the
commendations and promotions he had received, the apparent lack of any direct
criticism of his work, the assurances he had been given, and the employer’s

77 Pugh (1981), 116 Cal.App.3d 311, 319. For the history of the one year rule and the at-will rule, see

also above under § 10.2.
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month’.
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acknowledged policies.”™ In this respect, the Pugh Court referred to a number of
cases, relying on Cleary (1980) in particular.” In Cleary (1980), the California
Court of Appeal held that the longevity of service, and the expressed policy of
the employer set forth in the regulation, justified an exception to the at-will rule.
More specifically, it held that an employer who dismissed an employee for
alleged theft after eighteen years of satisfactory service, in violation of published
company policy, which required a fair, impartial and objective hearing in such
matters, had violated an implied covenant of good faith and fair dealing.787 Also,
Pugh (1981) shows strong resemblance with Toussaint (1980), which is known
and cited principally as Michigan’s equivalent of Pugh (1981). The Toussaint
Court, too, adopted the rule that an implied-in-fact good cause term can limit the
common law at-will employment rule.”®®

12.2.4 Pugh confirmed!

The California Supreme Court affirmed Pugh (1981) in Foley (1 988).789 In the
latter, an employee was hired in 1976 as a computer expert by Interactive Data
Corporation, a subsidiary of Chase Manhattan Bank in California. At the time of
hiring, Foley signed two agreements concerning non-competition and disclosure
of proprietary information. In addition, the employer maintained written
termination guidelines that set forth express grounds for discharge and a
mandatory, seven-step procedure to follow leading up to discharge. After Foley
had worked for the employer for almost seven years, receiving steady
promotions and pay raises, he was suddenly discharged. He alleged that his
supervisors repeatedly assured him that he had job security so long as his
performance remained adequate. He also alleged that on the basis of the
documents he signed and the termination procedure, he believed he would not
be discharged except for good cause. Subsequently, Foley sued his employer for
wrongful discharge.

In brief, Foley stated that in 1983, he had gone to his previous
supervisor to tell him that he had learnt that his new supervisor was under
investigation for embezzlement from his former employer, and that he was
worried about the new supervisor’s suspected criminal conduct. The former
supervisor had told Foley not to discuss rumors and to forget what he had heard.
Shortly thereafter, Foley’s supervisor informed him that the company had
decided to replace him for ‘performance reasons’, but that he had an option to
transfer from California to another position in Massachusetts. Two weeks later,
Foley was abruptly discharged.””® The employer filed for a demurrer,””' which
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the state Superior Court granted and which the California Court of Appeal
affirmed. The California Supreme Court agreed to hear the Foley case in
appeal.””> The California Supreme Court addressed three questions in Foley
(1988)

e when does discharge of an employee violates public policy so as to
give rise to tort liability;

e when do promises in employment manuals and related documents
create an implied-in-fact contract that an employee at will not be
dismissed except for good cause; and

e what is the measure of damages for breach of the implied covenant
of good faith and fair dealing?793

With regard to the breach of an implied-in-fact (good cause) contract — which is
of interest in this thesis — Foley alleged that over the course of his nearly seven
years of employment with the bank, the company’s own conduct and personnel
policies gave rise to an oral contract not to dismiss him without good cause. In
contrast, the employer in Foley (1988) urged the California Supreme Court to
reverse the decision of Pugh (1981), and to hold that California law required an
express contract provision, requiring good cause for termination, supported by
independent consideration beyond work performance.”*

The California Supreme Court held that the Pugh Court had correctly applied
basic contract principles in the employment context, and that these principles
were applicable to the employee’s employment agreement with the employer.”””
First, it stressed that under the fundamental principle of freedom of contract,
employers and employees are free to agree upon a contract terminable at will, or
to agree upon a contract subject to limitations. Second, whereas the California
Labor Code Section 2922 holds a presumption of at-will employment, this may
be overcome by evidence, that despite the absence of a specified term, parties
reached consensus on limiting the employer’s power to dismiss employees, for
example, by a requirement that termination be based on good cause only.”°

As regards the requirement of independent consideration, the Foley
Court admitted that there may be some historical basis for imposing independent
consideration beyond work performance.797 However, it stressed that any such
basis has been eroded by the development of modern contract law and that

1 Black’s Law Dictionary defines a demurrer as a pleading stating that although the facts alleged in a

complaint may be true, they are insufficient for the plaintiff to state a claim for relief and for the
defendant to frame an answer.

2 Egtreicher and Robbins 1989, p. 2; Burden 1989, p. 1.

793 Egtreicher and Robbins 1989, p. 2.

% Foley (1988), 47 Cal.3d 654, 671.
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accordingly, it is inappropriate in the modern employment context. In citing
Pugh (1981), the Foley Court held that there is no analytical reason why

e an employee’s promise to render services, or his actual rendition of
services over time, may not support an employer’s promise both to
pay wage and, for example, to refrain from arbitrary dismissal; and

e in the employment context, factors apart from consideration and
express terms may not be used to ascertain the existence and
content of an employment agreement, including the personnel
policies or practices of the employer, the employee’s longevity of
service, actions or communications by the employer reflecting
assurances of continued employment, and the practices of the
industry, in which the employee is engaged.798

12.3 Factors that determine the existence of good cause protection
12.3.1  Good cause contract: requirements

To obtain just cause protection under the implied-in-fact (good cause) contract
exception, private-sector employees must meet the so-called totality of
circumstances test. In this respect, the Pugh Court held that while oblique
language will not, standing alone, be sufficient to establish agreement, it is
appropriate to consider the totality of the parties’ relationship. It stressed that
this agreement may be shown by the acts and conduct of the parties, interpreted
in the light of the subject matter and of the surrounding circumstances.””’ In
Foley (1988), the California Supreme Court upheld this test. In Guz (2000), the
California Supreme Court, however, stressed that with its confirmation of the
totality of circumstances test in Foley (1988), it did not suggest that every vague
combination of Foley factors, shaken together in a bag, necessarily allowed a
finding that the employee had a right to be discharged only for good cause.*”
The Guz Court held that the mere passage of time in the employer’s
service, even where marked with tangible indicia that the employer approves the
employee’s work, cannot alone form an implied-in-fact (good cause) contract
that the employee is no longer at will.*! In Guz (2000), the employee pointed at
the length of service (twenty years), his satisfactory performance, and the
testimony of the President of BNI-MI, who believed that Bechtel terminated
workers with good reason only.*”> The California Supreme Court denied Guz’s
claim. The Guz Court held that there was no evidence that Bechtel’s employees
were aware of an unwritten at-will policy. Moreover, it flied in the face of

"8 Foley (1988), 47 Cal.3d 654, 678-680. See also Pugh (1981), 116 Cal.App.3d 311, 327.
9 pugh (1981), 116 Cal.App.3d 311, 329.

800" Guz (2000), D.A.R. 10929, 10933; 24 Cal.4th 317, 337.

80V Guz (2000), D.AR. 10929, 10935; 24 Cal.4"™ 317, 341 and 342.

802 Guz (2000), D.A.R. 10929, 10930; 24 Cal.4" 317, 328.
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Bechtel’s general disclaimer in written personnel policies. Further, Guz had not
received individual promises or representations that Bechtel would retain him
except for good cause, nor did Guz seriously claim that the practice in Bechtel’s
industry was to provide job security. According to the California Supreme
Court, Guz, in effect, argued that by retaining him for over twenty years, and by
providing him with steady raises, promotions, commendations, and good
performance reviews during his tenure, Bechtel had engaged in actions
reflecting assurances of continued employment.803 In contrast, the Guz Court
stressed that in the absence of other evidence of the employer’s intent, longevity
and raises and promotions are their own rewards for the employee’s continuing
valued service. They do not, in and of themselves, additionally constitute a
contractual guarantee of future employment security. Such a rule granting such
contract rights on the basis of successful longevity alone would discourage the
retention and promotion of employees. The Guz Court, on the other hand, held
that long and successful services are not necessarily irrelevant to the existence of
an implied-in-fact (good cause) contract. Over the period of an employee’s
tenure, by its written and unwritten policies and practices, or by informal
assurances, seniority and longevity can create rights against termination at will.
The issue is whether the employer’s words or conduct, on which an employee
had reasonably relied, gave rise to this specific understanding.***

By approving the totality of circumstances test, and by stating that the length of
service is just one factor in the totality of circumstances test, the Guz Court
affirmed Foley (1988). Like the Foley Court, the Guz Court held that no fixed
length of employment is necessary.*” Consequently, courts still reach various
results®” on how long one must have been employed for, in order for the
contract to be implied: thirty-two years as in Pugh (1981); eighteen as in Cleary
(1980) on which Pugh (1981) expressly relied; or six years, as in Foley
(1988)7*"

As this thesis reached its completion, a minority of states accepted the
implied-in-fact (good cause) contract. In Morris (1987), the Kansas Supreme
Court held that the understanding and intent of the parties in this respect is to be
ascertained from several factors, which include oral or written negotiations, the
conduct of the parties from the commencement of the employment relationship,
the usages of the business, the situation and objective of the parties giving rise to
the relationship, the nature of the employment, and any other circumstances
surrounding the employment relationship, which would tend to explain or make
clear the intention of the parties at the time said employment commenced. Like

803
804

Guz (2000), D.A.R. 10929, 10934-10937; 24 Cal.4" 317, 339-348.
Guz (2000), D.A.R. 10929, 10935; 24 Cal.4th 317, 342.

805" Guz (2000), D.A.R. 10929, 10935; 24 Cal.4th 317, 342.
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For contrasting cases, see Zilmer (1989) (31 years sufficient) and Miller v Pepsi-Cola (1989) (11
years insufficient absent policies supporting an implied-in-fact contract).

87 Hitchcock 1983, p. 4.
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the Pugh Court, it considered the entire record in the case."”™ In Kestenbaum
(1988), the New Mexico Supreme Court, following Pugh (1981), too,
considered the totality of the party’s relationship.*” The evidence presented by
Kestenbaum was sufficient as a matter of law to establish an implied contract
that required a good reason to terminate the employment relationship, based on
initial employment negotiations, statements of the operations manager and the
vice-president and the manual.*"° Likewise, in Berube (1989), the Utah Supreme
Court that followed Pugh (1981), considered factors as personnel policies or
practices of employer, the employee’s longevity of service, actions or
communications by the employer reflecting assurances or continued
employment, and the practices of the industry in which the employee is engaged,
in determining the existence of an implied-in-fact (good cause) contract.”"' The
Berube Court upheld the claim of the employee based upon a disciplinary action
policy, actions of the employer that were consistent with an implied-in-fact term
of the employment contract, limiting dismissal to situations Providing just cause,
statements of superiors, promotions, and a climb in salary.*'? In Mezcalf (1989),
the Idaho Supreme Court found the existence of the implied-in-fact (good cause)
contract exception in the manual, the employee handbook and oral statements.*"
Finally, in Torosyan (1995), the Connecticut Supreme Court held that the trial
court was not erroneous in finding the existence of an implied-in-fact (good
cause) contract, based on the facts that the employee had been invited to work
with the employer, in job interviews the employee had informed that he would
not make the move unless the employer could guarantee him job security, one
interviewer told him to examine the manual which he did when he started
working, and the manual included the right to discharge for good cause only.*'*

12.3.2 At-will disclaimers: with or without effect?

In Pugh (1981), there was no at-will disclaimer involved. If so, it has been
argued, the decision may have been otherwise. For this reason, it is said that the
implied-in-fact (good cause) contract theory has limitations, because employers
may specifically provide in manuals that employment is at will.*'* Indeed, after
Pugh (1981), many employers tried to avoid the creation of an implied-in-fact
(good cause) contracts by including at-will disclaimers in their personnel
manuals and employee handbooks.*'® California courts, however, generally take

808 Morris (1987), 738 P.2d 841, 848 and 849.
809

Kestenbaum (1988), 766 P.2d 280, 286.

810 Kestenbaum (1988), 766 P.2d 280, 285.

811 Berube (1989), 771 P.2d 1033, 1045.

812 Berube (1989), 771 P.2d 1033, 1047 and 1048.
813 Metcalf (1989), 778 P.2d 744, 746 and 647.
814 Torosyan (1995), 662 A.2d 89, 93-95.

815 peck 1991, p. 9.
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the approach that an at-will disclaimer in an employee handbook cannot
establish the nature of the employment relationship as a matter of law.*"’

In Guz (2000), the California Supreme Court held that courts in
California and elsewhere have held that at-will provisions in personnel
handbooks, manuals, or memoranda do not bar, or necessarily overcome, other
evidence of the employer’s contrary intent. The reasoning, express or implied, is
that parole evidence is admissible to explain, supplement, or even contradict the
terms of an unintegrated agreement, and that handbook disclaimers should not
permit an employer, at its whim, to repudiate promises it has otherwise made in
its own self-interest, and on which it intended an employee to rely. The Guz
Court, therefore, held that disclaimer language in an employee handbook or
policy manual does not necessarily mean an employee is employed at will.
However, it continued, nor can such a provision be ignored in determining
whether the parties’ conduct was intended, and reasonably understood, to create
binding limits on an employer’s statutory right to terminate the relationship at
will. Like any direct expression of employer intent, communicated to employees
and intended to apply to them, such language must be taken into account, the
Guz Court stressed, along with all other gertinent evidence, in ascertaining the
terms on which a worker was employed.*'

Other jurisdictions, which have adopted the implied-in-fact (good cause)
contract exception generally take the same approach as the Guz Court. For
example, in Morriss (1987), the employer heavily relied on an at-will disclaimer
in the manual that held that ‘nothing in this policy manual should be construed
as an employment contract or guarantee of employment’. The Kansas Supreme
Court held that the ultimate decision of whether there was an implied contract
not to terminate the employee(s) without cause must be determined from all the
evidence presented by the parties on that issue. The disclaimer in the
supervisor’s manual did not as a matter of law determine the issue for reason
that it has not been established that the disclaimer was brought to the personal
attention of its employees, or that it was intended by the employer to create an
unqualified employment-at-will relationship, especially in view of other
provisions in the manual and the statement made by the employer’s supervisors
to the employees.*"’

Subsequently, in Adelmeyer (1995), which explained Morriss (1987),
the Court of Appeal, Tenth Circuit, held that the jury had to evaluate the
disclaimer in conjunction with additional extrinsic evidence to determine
whether the parties intended to form an implied contract as both are part of the
totality of circumstances analysis.**

817 Barnhart 1998, p. 5.

818 Guz (2000), D.A.R. 10929, 10934; 24 Cal.4" 317.
819 Morris (1987), 738 P.2d 841, 849.

820 0'Loughlin (1997), 972 F.Supp. 1352, 1370.
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12.3.3 Good cause: actual misconduct or good faith?

Like in the majority of states, California law protects a good-faith employer. In
Pugh (1981), the California Court of Appeal established an objective good-faith
standard for discharges under employment contracts holding implied-in-fact
promises to terminate only for good cause.®”' Under this standard

‘good cause connotes a fair and honest cause or reason regulated by good faith
on the part of the party exercising the power, whereby care must be taken not to
interfere with the legitimate exercise of managerial discretion.” ***

Additionally, in Wood (1990), the California Court of Appeal held that if the
reasons advanced by the employer for the discharge were trivial, capricious,
unrelated to business needs or goals, or pretextual, the finder of fact may
properly find that the stated reason for termination was not a fair and honest
cause or reason regulated by good faith. An employer, in other words, does not
have an unfettered right to exercise discretion in the guise of business judgment.
In fact, in the opinion of the Court, an implied-in fact promise to dismiss an
employee for cause only, would be illusory if the employer were permitted to be
the sole justice and final arbiter of the propriety of the policy giving rise to the
discharge.823

Subsequently, in Scott (1995), the California Supreme Court defined the
term good cause, combining Pugh (1981) and Wood (1990). Although this case
did not involve a wrongful discharge — but a demotion of two employees, in
which the employer had breached an implied contract term not to demote
employees without good cause — the standard, initially, was used in wrongful
termination cases as well. The Scott Court held that

‘good cause essentially connotes a fair and honest cause or reason, regulated by
good faith on the part of the party exercising the power, as opposed to one that
is trivial, capricious, unrelated to business needs or goals, or pretextual.”™*

First, in Cotran (1998), the California Supreme Court defined the good-faith
standard in wrongful discharge cases. The wish to resolve the issue was due to a
decision of the Court of Appeal in Wilkerson (1989), which had caused great
confusion among the Courts of Appeal in California.

Pugh (1981), 116 Cal.App.3d 311, 330. See also Handelman 2001, p. 3; Hitchcock 1983, p. 4.

Pugh (1981), 116 Cal.App.3d 311, 330. See also Hitchcock 1983, p. 4. The dissenting judge Kozinski
in Sanders (1990) invoked this standard — under Alaska Law where actual violation is required — as
appropriate for employees who occupy safety-sensitive positions, as well in order to provide
managers with flexibility to ensure that hazardous workplaces can be kept free of possibly dangerous
workers. See Fabiano 1993, p. 408 and 409.

Wood (1990), 218 Cal.App.3d 661, 670 and 671.
Scott (1995), 11 Cal.4™ 454, 467.
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823
824
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The decision in Wilkerson (1989), in effect, was a reaction to Pugh (1988). In
the latter, which case is also known as Pugh II, the California Court of Appeal
furthered the good-faith standard, as defined in Pugh I, as ‘the state of mind of
the employer, which is honest of purpose, free from an intention to defraud, and
in keeping with one’s duty or responsibility’.**> More specifically, it held that an
employer must have wide latitude in making independent, good-faith judgments
about high-ranking employees without the threat of a jury second-guessing its
business judgment. Thus, although the jury must assess the legitimacy of the
emplg%/er’s decision to discharge, it should not be thrust into a managerial
role.

In contrast, the Wilkerson Court held that in a wrongful termination suit
by an employee terminable for good cause only, the employer must prove, as
part of his defense burden, that misconduct leading to dismissal actually
occurred, citing from Toussaint (1980), although not explicitly referring to it.**’
This caused confusion, because the decision of Wilkerson (1989) was in contrast
with the majority of court decisions in California, and most other jurisdictions.
In general, the majority suggested that the jury’s role was to decide whether the
employer concluded misconduct occurred “fairly, honestly, and in good faith’.***

In Cotran (1998), the California Supreme Court explicitly rejected Wilkerson
(1989),"* and adopted the so-called objective reasonableness good-faith
standard," combining the formulations in Scott (1995) and Pugh (1981).*"
Under this standard, an employer must have reasonable grounds to believe that
sufficient cause existed to justify the employee’s termination, rather than that the
employer must have good-faith belief that employee’s misconduct actually
existed.**? In effect, the Cotran Court took the middle course. It did not believe,
unlike the majority in Toussaint (1980) and Wilkerson (1989), that permitting
juries to decide the factual basis for allegations of employee misconduct is the
only way to give meaning and substance to an employer’s promise to terminate
for ‘good cause’, or that barring such fact finding leaves just cause provisions
toothless.*’

Consequently, it held that the proper inquiry for the jury is whether the
factual basis on which the employer concluded a dischargeable act had been
committed was reached honestly, after an appropriate investigation and for
reason that are not arbitrary or pretextual.*** The proper inquiry to the jury, thus,

825 pugh (1988), 203 Cal.App.3d 743, 762.
826

Pugh (1988), 203 Cal.App.3d 743, 769. See also Cotran (1998), 17 Cal.4™ 93, 101.
821 Cotran (1998), 17 Cal.4" 93,102 and 103.
828 Cotran (1998), 17 Cal.4th 93, 95.
829 Cotran (1998), 17 Cal. 4™ 93, 102.
839 Cotran (1998), 17 Cal 4" 93,102 and 103.
831 Handelman 2001, p. 4.
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the Court continued, was not ‘did the employee, in fact, commit the act leading
to dismissal?’ as is the case in labor disputes™”, but ‘was the factual basis on
which the employer concluded a dischargeable act had been committed reached
honestly, after an appropriate investigation and for reasons that are not arbitrary
or pretextual?’ %

In establishing the objective reasonableness good-faith standard, the California
Supreme Court referred to Kestenbaum (1988). In the latter, the New Mexico
Supreme Court ‘adopted a standard much like the majority rule exemplified by
Simpson, Vargas and Baldwin’.**’ The reference to Kestenbaum (1988) is clear,
in that the New Mexico Supreme Court did not require actual misconduct, but
good-faith belief of the employer, having reasonable grounds to believe that the
employee had committed misconduct.®® The implicit reference to Simpson,
Vargas and Baldwin by the Cotran Court, however, is less clear.

In Simpson (1982), the Oregon Supreme Court, in applying a good-faith
standard, applied a subjective good-faith standard.®’ The Simpson Court left the
power to determine whether the facts constituted cause for termination
completely with the employer.**® The court needed only to find that the
employer acted on the basis of its determination that facts constituting just cause
for discharge existed, but the court needed not find that the facts constituting just
cause for discharge actually existed.**' In Vargas (1995), the Nevada Supreme
Court applied an objective good-faith standard, but carried the ruling of the
Cotran Court one step further. In this case an employee was accused of sexual
harassment and claimed to be discharged without just cause, contrary to a
provision within employer’s employee handbook. The Vargas Court held that a
discharge for good cause is one which is not for any arbitrary, capricious, or
illegal reason and which is one based on facts (1) supported by substantial
evidence, and (2) reasonably believed by the employer to be true.”** It, in fact,
cited Baldwin (1989), in which the Washington Supreme Court had combined
the subjective good-faith standard of Simpson (1982) with the De Novo
Standard of Toussaint (1980).**

In Fabiano’s opinion, only the Baldwin standard is comparable, at least on
paper, to the test employed by arbitrators in interpreting the just cause clauses of
collective bargaining agreements.** In contrast, the Cotran Court explicitly

835 For examples, see Brand 1999, p. 234.
836

Cotran (1998), 17 Cal. 4" 93,107 and 108.
837 Cotran (1998), 17 Cal. 4" 93, 103-106.
838 Kestenbaum (1988), 766 P.2d 280, 287 and 288.

839 See Vargas (1995), 901 P.2d 693, 700.

849" Simpson (1982), 643 P.2d 1276, 1279. See also Delmondo 1991, p. 836; Fabiano 1993, p. 404.
841 Simpson (1982), 643 P.2d 1276, 1277.
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distinguished the good cause standard from the just cause standard under labor
arbitration. Justice Mosk wrote

‘I note that nothing in the majority opinion is intended to alter the different
manner, in which the term good cause is construed by arbitrators pursuant to a
collective bargaining agreement between unions and employers. In such
agreements the contract is express, the remedies more limited, the role of the
arbitrator in policing collective bargaining agreements well-established both
contractually and customarily, and the contractual language supplemented by a
well developed body of arbitration law concerning the meaning of good cause
that the parties can be presumed to be aware of at the time they entered the
agreement (...) The majority’s good cause standard does not extend beyond
the context, in which it is articulated, i.e., implied contracts between employers
and individual employees.”**

In Pugh (1981), the California Court of Appeal, in footnote 26, too, emphasized
that for courts to apply the same standards as labor arbitrators may prove overly
intrusive in some cases, because arbitrators are selected by the parties, partly on
the basis of the faith that the parties have in their knowledge and judgment
concerning labor relations matters.**® One may argue, that the Cotran Court and
the Pugh Court hold that civil courts cannot apply the same just cause standard
under collective bargaining law to non-bargaining units employees. On the other
hand, one may argue that the Pugh Court and the Cotran Court merely indicate
that the rules as applied under labor arbitration, in principle, do not apply in civil
wrongful termination lawsuits, considering it as inappropriate to allow a jury to
do the same as a labor arbitrator for reason that the latter is chosen by the
parties, presumably for his knowledge of labor-management relations and
dependent upon the parties for his future selection, to pass judgment upon the
dismissal. As a matter of law, nothing stands in the way to apply the same just
cause standard under collective bargaining law to non-bargaining-unit
employees.

Schwarze is of another opinion. He objects to the application of the
good cause standard standard under labor law to civil cases, referring to the fact
that an arbitration hearing is different from a courtroom trial. In a courtroom, the
employer has only one opportunity to present his case, where in the arbitration
setting he is afforded the opportunity to first state his claim and later present a
rebuttal. In his opinion, it then is unfair for the employer to bear the burden of
proof on this issue, since the employee retains the advantage of having the first
and last word. Another difference he points out is that arbitration allows a
neutral arbitrator to decide whether just cause was present. Thus, arbitrators may
sympathize with an employee who lost his job and his house, however, their
decisions will not reflect it. Jurors, on the other hand, he states, generally have a
purely emotional reaction seeing the helpless employee up against the powerful

845 Cotran (1998), 17 Cal.4" 93, 110.
846 pugh (1981), 116 Cal.App.311, 330, footnote 26.
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employer. Hence, the employee should retain the burden of proof to help
compensate for this bias.*"’

12.3.4 Burden of proof: employer or employee?

In Pugh (1981), the California Court of Appeal clearly stated that the burden of
proof rests with the employer to prove good cause. In this respect, it held that

‘(...) after an [employee] has demonstrated a prima facie case of wrongful
termination in violation of his contract of employment. The burden of coming
forward with evidence as to the reason for [employee’s] termination now shifts
to the employer. [Employee] may attack the employer’s offered explanation,
either on the ground that it is pretextual (and that the real reason is one
prohibited by contract or public policy (...), or on the ground that it is
insufficient to meet the employer’s obligations under contract or applicable
legal principles. [Employee] bears, however the ultimate burden of proving that
he was terminated wrongfully.”***

It referred to McDonnell Douglas (1973) and Cleary (1980). In brief, in Cleary
(1980), the California Court of Appeal held that the employee has the burden to
prove that he was terminated unjustly. In reply, the employer has the opportunity
to demonstrate that he exercised good faith and fair dealing with respect to the
employee. Only if the employee should sustain his burden of proof, will he have
established a cause of action for wrongful discharge.849 McDonnell Douglas
(1973) did not involve a common law wrongful termination claim. It held a
claim under federal anti-discrimination law.*° The Pugh Court, so it seems,
wished to stress that to the extent Congress has tried to afford alleged victims of
race discrimination relatively greater protection, it makes little sense to place a
lighter burden on employers accused of race discrimination than employers
faced with wrongful discharge claims.®'

At first sight, the California Supreme Court, too, does not intend to
abandon the general rule of contract, under which a plaintiff has to prove all
elements of his claim.** Also, other courts, which accepted the implied-in-fact
(good cause) contract, in general, adhere to the general rule of contract regarding
the burden of proof.853 For example, in Berube (1989), the Utah Supreme Court
explicitly held that the burden of proof in case of an implied-in-fact (good
cause) contract resides upon the plaintiff-employee.854 Also, the Nebraska

847 Schwarze 1988, p. 548 and 549.

848 Pugh (1981), 116 Cal.App.3d 311, 329 and 330. See also Schwarze 1988, p. 547.

849 Cleary (1980), 111 Cal. App.3d 443, 456.
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Supreme Court, in Schuessler (1993), referring to Stiles (1 989),855 held that the
burden to prove the existence of an employment contract and all the facts
essential to the cause of action is upon the person who asserts the contract.**®

12.4 Conclusion

In Pugh (1981), the California Court of Appeal was the first among state courts
to hold that an implied-in-fact (good cause) contract could overcome the
presumption of at will. In brief, it held that based on the totality of
circumstances, an employer may discharge an employee with good cause only,
deriving from personnel policies or practices of the employer, the employee’s
longevity of service, actions or communications by the employer reflecting
assurances of continued employment, and the practices of the industry in which
the employee is engaged. In Foley (1988), the California Supreme Court
affirmed Pugh (1981). In Guz (2000), the California Supreme Court, however,
stressed that — in the absence of other evidence of the employer’s intent —
longevity, raises and promotions are their own rewards for the employee’s
continuing valued service. They do not, in and of themselves, constitute an
additional contractual guarantee of future employment security. Overall, the
foregoing case law shows that the implied-in-fact (good cause) contract
exception is still good law in the state of California, and in a number of other
jurisdictions. A weakness of the implied-in-fact (good cause) contract exception
is that like with the handbook exception, at-will disclaimers in handbooks, too,
may negate job security. Unlike with the handbook exception, however, at-will
disclaimers under the implied-in-fact (good cause) contract exception, generally,
are considered merely as one of the factors in the totality of circumstances test.
Nevertheless, it can be a factor to negate good cause protection, which leaves
the employee under the implied-in-fact (good cause) contract with less just
cause protection than generally assumed. All the more so when one realizes that
the majority of jurisdictions place the burden with the employee to prove an
implied-in-fact (good cause) contract, and lack of good cause. Another hurdle is
that the majority of states protect the good-faith employer, although the reason
given by the employer is subject to scrutiny, at least, in California and New
Mexico.

13 American dismissal law:
just cause protection for private-sector employees?

13.1  At-will dismissal system

By 2007, the United States is one of the few developed industrialized countries
in the world that still embraces the employment at-will doctrine. Under the

855 Stiles v. Skylark Meats, Inc., 231 Neb. 863,865; 438 N.W.2d 494, 496 (Neb. 1989).
856 Schuessler (1993), 500 N.W.2d 529, 538.
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classic version of the at-will rule, an employer can discharge an employee for
any cause, no cause, or even a cause morally wrong, without being liable. The
pure concept of employment at will, however, has been eroded by exceptions to
the at-will rule under federal and state (statutory and common) law.

13.2 Federal labor law and collective labor law

The National Labor Relations Act of 1935 (NLRA) is the core of labor law in
the United States. Private-sector employees can obtain job security under the
Sections 7 and 8 of the NLRA. These Sections provide protection against
dismissal on specified grounds, and in specified situations only. These Sections,
thus, do not offer protection against arbitrary dismissal in general, nor does any
other provision of the NLRA.

Collective bargaining agreements, on the other hand, generally contain
just cause and arbitration provisions under which employees, subject to a
collective bargaining agreement, i.e. the so-called bargaining-unit employees,
typically enjoy just cause protection. However, collective bargaining agreements
apply to a minority — about ten percent — of the workforce only. The majority of
the workforce, the so-called non-bargaining-unit employees, also referred to as
at-will employees, are empty-handed in this respect. All the more so, because
courts do not seem willing to apply the just cause standard under labor
arbitration to dismissals of at-will employees.

13.3 Federal anti-discrimination law

Federal anti-discrimination statutes provide protection against arbitrary
dismissals under Title VII of the Civil Rights Act of 1964 (Title VII),
prohibiting discriminatory discharge based on race, color, religion, sex, or
national origin; the Age Discrimination in Employment Act of 1967 (ADEA),
prohibiting discriminatory discharge against employees of forty years of age or
older; the Pregnancy Discrimination Act of 1974 (PDA), prohibiting
discriminatory discharge based on pregnancy; and, the Americans with
Disabilities Act of 1990 (ADA), prohibiting discriminatory discharge based on
disabilities. State anti-discrimination statutes generally broaden the scope of
these statutes, but ultimately cover the same ground for a dismissal:
discrimination.

In general, to the extent it can be said that anti-discrimination statutes
have modified the at-will relationship, protecting private-sector employees
against arbitrary dismissal, anti-discrimination statutes rather constitute what is a
bad cause for dismissal. Also, the shift of burden as accepted by the US
Supreme Court did not change the at-will status of the private-sector employees.
Under the McDonnell Douglas test, employers have to bring forward a
legitimate, non-discriminatory reason. The latter, however, does not need to
constitute just cause. It merely needs to be a reason that does not fall within the
statute’s definition of discrimination.
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13.4 State statutory law

With the Wrongful Discharge From Employment Act of 1987 (WDFEA),
Montana became the first, and is so far, the only state in the United States to
provide just cause protection for (non-bargaining unit) private-sector employees.
At first sight, the good cause standard under the WDFEA appears to constitute
an equivalent of a just cause standard, as is common in collective bargaining
agreements. In practice, the WDFEA leaves workers with less just cause
protection than generally assumed. First, Montana still protects a good-faith
employer, being the sole judge to decide on managerial decisions. Second,
surveys show that blue-collar workers, in effect, lack just cause protection under
the WDFEA. Whereas the Act offers private-sector employees the possibility of
arbitration, in practice, when an employee makes an offer to arbitrate and the
employer refuses to arbitrate, the employee has no other option than to address
the judiciary. In general, blue-collar workers lack financial means to hire
counsel on an hourly basis, leaving blue-collar workers, in effect, empty-handed.
Therefore, whether private-sector employees — besides those exempted under the
Act — can enjoy just cause protection under the WDFEA, in practice, is
doubtful.

13.5 State common law

In Petermann (1959), the California Court of Appeal was the first among state
courts to adopt the first common law exception to the at-will doctrine, the public
policy exception. This tort action, among others, applies to situations, in which
an employee is discharged for refusing to violate a statute, to perform a statutory
obligation, to exercise a constitutional or statutory right or privilege, or to report
a statutory violation for the public’s benefit. From case law derives that the
public policy exception does not provide protection against arbitrary dismissal in
general, but — like discriminatory grounds — rather constitutes what is a bad
cause for dismissal.

In Cleary (1980), the California Court of Appeal — again — was the first
to hold that the implied covenant of good faith and fair dealing applied in the
employment context. Initially, this exception held a promise of protection
against arbitrary dismissal in general, requiring good cause for discharge. In
Foley (1988), which decision was followed by the majority of jurisdictions, the
California Supreme Court, however, refused to interpret the implied covenant of
good faith and fair dealing as some form of job security.857 Moreover, it held
that recovery could not be in tort, but only in contract, hence, violation of this
covenant could result in contract damages only. Additionally, in Guz (2000), the
California Supreme Court further restricted the application of the covenant,
referring to the situation only, in which an at-will employee is discharged as a

857 Holloway and Leech 1993, p. 100.
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mere pretext to cheat the worker out of another contract benefit to which the
employee was clearly entitled, such as compensation already earned. The
majority of the few states that accepted the covenant of good faith and fair
dealing, too, are of the opinion that this exception no longer includes job
security.

In Toussaint (1980), the Michigan Supreme Court introduced the handbook
exception based on the legitimate expectations theory. Under this theory, a just
cause provision in a handbook becomes enforceable based upon reliance by the
employee. The majority of courts did not follow Toussaint (1980), for not being
consistent with contract principles. They preferred to follow the decision of the
Minnesota Supreme Court in Pine River (1983), which applied contract
principles. Under the unilateral contract theory of the Pine River Court, a
handbook provision is considered as a unilateral offer by the employer that is
accepted by the employee through continuance of work performance. The
weakness of this theory is that job performance, in turn, is also held sufficient to
accept a modification of a just cause to an at-will policy. Consequently, after
Toussaint (1980), employers started to insert at-will disclaimers in handbooks to
negate just cause protection, which are generally considered as valid by courts.
Hence, the handbook exception leaves private-sector employees, in practice,
with less just cause protection than primarily assumed.

The so-called implied-in-fact (good cause) contract exception under
common law offers a more solid basis, in that an at-will disclaimer is considered
as just one of the factors to determine the existence of a good cause contract.
This new cause of action against wrongful termination was added in Pugh
(1981), and aftirmed by the California Supreme Court in Foley (1988). In brief,
the California Court of Appeal held that under the totality of circumstances —
supported by oral assurances, promotions, salary increases, and reliance upon
personnel policies and manuals — an employer may discharge an employee with
good cause only.

13.6 Conclusion

This part of the thesis examined to what extent private-sector employees in the
United States enjoy just cause protection under legislative and judicial
exceptions to the at-will rule. The conclusion is that private-sector employees in
the United States obtain protection against arbitrary dismissal, however, not in
general, under the NLRA, federal and state anti-discrimination statutes, and
under common law based on public policy grounds. These grounds rather
constitute what constitute a bad cause for dismissal. Nevertheless, they limit the
unfettered right of employers to dismiss employees under the at-will rule. In
contrast, private-sector employees who are subject to a collective bargaining
agreement, enjoy protection against arbitrary dismissal in general. They,
however, form a minority of the workforce. Besides, private-sector employees in
the state of Montana enjoy just cause protection under the Montana Wrongful
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Discharge From Employment Act (WDFEA). In practice, however, this
protection appears without effect for blue-collar workers. Also, the handbook
exception under common law provides less just cause protection than one
primarily assumes. This protection can be simply negated through at-will
disclaimers. The implied-in-fact (good cause) contract exception under common
law offers a sounder basis. Under this exception, an at-will disclaimer is
considered as merely one of the factors, which determines the existence of the
good cause contract.

Overall, this Chapter shows that the general thought in the Netherlands
that private-sector employees in the United States lack protection against
arbitrary dismissal, is unjustified. In fact, this Chapter shows that besides
protection against dismissal for bad cause, American courts gradually accept just
cause protection, and that in the debate on a Restatement of Law on
Employment, just cause protection, too, gains attention. However, it is true that,
in practice, still, only a minority of workers in the United States enjoy
protection against arbitrary dismissal in general.
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111 DUTCH DISMISSAL LAW
14 Introduction

In this Chapter, I examine to what extent private-sector employees in the
Netherlands find just cause protection under their system of private dismissal
law. 1 will also pay attention to prohibitions on dismissal (ontslagverboden).
These in part determine the scope of a just cause for dismissal. In contrast with
the United States — which is known for its ar-will dismissal system, allowing
employers to dismiss employees without cause — the Netherlands is known for
its just cause dismissal system. In fact, the 1945 Special Decree on Labor
Relations (Buitengewoon Besluit Arbeidsverhoudingen or BBA 1945) and Book
7 Title 10 of the Dutch Civil Code (Boek 7 Titel 10 Burgerlijk Wetboek) together
comprise what is called the dual just cause dismissal system.

The outline of this Chapter is as follows. After a description of the legal
system of the Netherlands in paragraph 14.1, I will focus on the general sources
of employment (termination) law in paragraph 14.2. In paragraph 14.3, I will
briefly describe the Dutch rules on employment termination, focusing on (i) the
private-sector employee (i) with an employment agreement for an indefinite
period.” In the subparagraphs 14.3.1 and 14.3.2, respectively, I will explain these
terms. In the subparagraphs 14.3.3 and 14.3.4, 1 will briefly describe the two
routes of employment termination under the dual just cause dismissal system. In
subparagraph 14.3.5, I will discuss the prohibitions on dismissal. Subsequently,
in the paragraphs 15 to 18, I will examine to what extent private-sector
employees in the Netherlands enjoy just cause protection. First, I pay attention
to the debate that took place in the past in the Netherlands in respect of just
cause protection (§ 15.1). Second, 1 will describe the legislative history of the
BBA 1945 (§ 15.2), and of Book 7 Title 10 of the Dutch Civil Code (§ 15.3).
The reason to first focus on the BBA 1945 — although the Act of the
Employment Agreement of 1907, later transformed in Book 7 Title 10 DCC,
was enacted earlier — is that it is generally agreed that just cause protection was
first introduced through the BBA 1945. Third, 1 will focus on the BBA 1945 as
it applies today (§ 16). The emphasis will be on (i) Article 6 of the BBA 1945,
requiring that an employer needs prior authorization to unilaterally terminate an
employment agreement; (i1) the Dismissal Decree (Ontslagbesluit) that applies
to the BBA 1945, requiring that a dismissal is justified; and (ii1)) the CWI
Handbook on Dismissal (Beleidsregels Ontslagtaak CWI), which aims to
establish that the regional offices of the CWI — the Centre for Work and Income,
which decides on whether a dismissal is justified — uniformly apply the Articles
of the Dismissal Decree.’ Fourth, I will focus on Book 7 Title 10 of the Dutch
Civil Code as it applies today. More specifically, I will discuss Article 7:681

Tekst & Commentaar Arbeidsrecht (2006): BBA 1945, Art. 6 Section 1.
For a justification of this restriction, see above under § 2.2.
For the CWI Handbook on Dismissal, see below under § 16.2.
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DCC, providing a rule on a manifestly unreasonable dismissal (§ 17); and,
Article 7:685 DCC, allowing employers and employees to address the Cantonal
Court to ask for dissolution of the employment agreement based on serious
cause (§ 18). Furthermore, throughout this Chapter, I will pay attention to (i)
Article 7:669 DCC, which requires that the employer provides an employee with
the reason for dismissal; (ii) the rules on employment termination during the
probationary period; and (ii1) case law that sees to a summary dismissal. The
reason to particularly focus on Article 6 of the BBA 1945, Article 7:681 DCC
and Article 7:685 DCC, is that it is generally assumed that private-sector
employees enjoy just cause protection under these Articles. In this Chapter, I
will examine whether this assumption is justified.

14.1 The legal system of the Netherlands

Important differences with the United States are (i) the Netherlands, being a
constitutional monarchy since 1814; (ii) the Netherlands, having a tradition of
great loyalty as regards the ratification of international treaties regarding social
issues;* and (ii1) the influence of European law on Dutch law, the Netherlands
being a member of the European Union. Both countries have in common that
they distinguish between legislative, executive and judicial powers.

14.1.1 Separation of legislative, executive and judicial powers
Legal history5

To understand the governmental structure of the Netherlands, we need to go
back to the French Revolution of 1789. The Netherlands was a republic then, but
on its way to become a monarchy. The establishment of the Dutch Republic of
the United Provinces took place in 1579, when seven northern provinces —
Holland, Zeeland, Utrecht, Gelderland, Overijssel, Friesland and Groningen —
allied themselves in the Union of Utrecht, to which Drente would join later.
When they deposed the Spanish King Philip II through de Plakkaat van
Verlatinghe of 26 July 1581, they became known as the Dutch Republic of the
United Provinces. This Dutch ‘declaration of independence’ again inspired the
colonist states of the United States when declaring their independency in 1776.°
The Dutch provinces continued to appoint Stadholders, however.” This led to
political, legal and fiscal privileges of leading classes in the provinces. Hence, in
the second half of the eighteenth century, when the French Revolution started to
spread over Western Europe, there was a growing discontent among Dutch
citizens. Consequently, after the French invaded the Republic in 1795, Dutch

4
5

Jacobs 2004, p. 33.

For an in-depth discussion on the legal history of the Netherlands, see Van der Pot-Donner 1995,
p. 84-120.

See above under § 5.1.
Tackema 2004, p. 41, 45 and 46; Jacobs 2004, p. 21.

6
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patriots who earlier had chosen exile in France, returned to the Netherlands and
proclaimed the Batavian Republic, enforcing a Constitution upon the Republic,
modelled after the French.

This Constitution of 1798 was heavily influenced by the ideas of the
French philosophers Jean-Jacques Rousseau, proclaiming the sovereignty of the
people, and Charles Montesquieu, proclaiming the separation of legislative,
executive and judicial powers. The Constitution transferred the sovereignty of
the Provinces to the Republic, formally abolishing the Provinces. The 1806
Constitution, in turn, abolished the Republic, turning the Netherlands into a
constitutional monarchy, although it still remained under the regime of the
French. Napoleon Bonaparte, in fact, appointed his brother Lodewijk Napoleon
in 1808 to be the first King of Holland, but called his brother back to France in
1810, at the same time annexing the Netherlands to his French Empire. In 1813,
when Napoleon Bonaparte’s power began to crumble and the French had left,
William of Orange, son of the former Stadholder William V of Orange, was
proclaimed Sovereign Prince of the Netherlands. Subsequently, the 1814
Convention established a new Kingdom of the Netherlands and attributed the
executive power to King William (of Orange) I. After amendments in 1815,
1840, 1848 and 1983, the Dutch Constitution, as today, still reflects the French
influence on the legal system of the Netherlands, i.e. the separation of
legislative, executive and judicial powers.”

Legislative powers’

Under the Dutch Constitution, legislative powers are vested in the government
and Parliament. The government is formed by the monarch and government
ministers, als referred to as the Crown. The Parliament consists of the Upper
House (Eerste Kamer), and the Lower House (Tweede Kamer). The Lower
House, consisting of 150 members, directly elected by the people for four-year
terms, has the authority to initiate and to amend bills. Members of the
government, too, can take the initiative for introducing bills. The Upper House,
composed of 75 members, elected by the Provincial Councils (Provinciale
Staten) for four-year terms, can approve or reject the bill, it cannot initiate or
amend legislation. Before a bill becomes law, it first needs approval of the
Lower House, followed by approval of the Upper House, and is finalized by the
signature of the monarch and the appropriate minister(s). Subsequently, the law
becomes enforceable through publication in the Statute Book (Staatsblad).
The(se) laws, enacted by the government and Parliament, are known as formal
statutes (wetgeving in formele zin), and together with case law, are considered as

Taekema 2004, p. 50 and 51; Loonstra 2004, p. 285; Jacobs 2004, p. 21. See also below under § 27.2.

This part is adapted from an essay written by Van Arkel, in: Van Arkel en Loonstra 2004,

p. 12.2-12.3 with permission from International Labor and Employment Laws, Vol. II, Second
Edition, copyright © 2004, American Bar Association, published by the Bureau of National Affairs,
Inc., Washington, D.C. For an in-depth discussion on the legislative powers, and Parliament in
particular, see Bovend’Eert en Kummeling 2000; Van der Pot-Donner.1995, p. 393-436.
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the main sources of employment (termination) law.'® Under the Province and the
Municipal Act, the Provincial and the Municipal Council, respectively, have
legislative powers. Their laws are known as ordinances.

: 11
Executive powers

Under the Dutch Constitution, the executive powers are vested in the
government. The monarch — by 2007, Queen Beatrice of Oranje Nassau — can do
no wrong and the ministers are responsible for government acts. The people can
show their influence through Parliament, which has control over the executive
powers of the government. In this respect, it is noteworthy to mention that
Parliament has (1) the right of questioning: a member of either chamber can
question a minister via the chairman; (2) the right of interrogation: at the request
of the majority of either chamber, the chamber can ask a minister for
information; and (3) the right of inquiry: at the request of the majority of either
chamber, the chamber can start an inquiry with regard to an act of a minister. In
a province or a municipality, the County Alderman (Gedeputeerde Staten) and
the Court of Mayor and Aldermen (College van Burgemeester en Wethouders),
respectively, have executive powers, unless otherwise stated by the Province Act
or the Municipal Act.

- 12
Judicial powers

The establishment, structure, and competence of the judicial branch are
regulated by the Dutch Constitution, the Judiciary Act (Wet op de rechterlijke
organisatie), and the Act on the New Civil Procedure (Wetboek van Nieuw
Burgerlijke Rechtsvordering), which went into effect on 1 January 2002."
Under the Constitution, the members of the highest judicial body, the
Netherlands Supreme Court (Hoge Raad), are appointed for life by royal decree,
however, they can be dismissed upon request. The members are chosen from a
list of recommendations prepared by Parliament. Under the Constitution and the
Judiciary Act, the civil court system consists of — in order from lower to higher
courts — 59 ‘District Courts, Cantonal Sections’, hereafter referred to as

For employment (termination) law, see further below under § 14.1.2.

" Parts have been adapted from an essay written by Van Arkel, in: Van Arkel en Loonstra 2004,

p. 12.3-12.4 with permission from International Labor and Employment Laws, Vol. II, Second
Edition, copyright © 2004, American Bar Association, published by the Bureau of National Affairs,
Inc., Washington, D.C. For an in-depth discussion of executive powers, see Van der Pot-Donner
1995, p. 350-392.

Parts have been adapted from an essay written by Van Arkel, in: Van Arkel en Loonstra 2004, p. 12.4
and 12.11-12.13 with permission from International Labor and Employment Laws, Vol. II, Second
Edition, copyright © 2004, American Bar Association, published by the Bureau of National Affairs,
Inc., Washington, D.C. For an in-depth discussion of judicial powers, see Van der Pot-Donner 1995,
p. 437-453.

The Act on the New Civil Procedure has been amended by Act of 8 September 2005, Stb. 2005, 455,
which amendment(s) went into force on 15 October 2005, Stb. 2005, 484.
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Cantonal Courts (Kantongerechten), 19 District Courts (Rechtbanken), five
Courts of Appeal (Gerechtshoven), and one Supreme Court in the Hague, which
serves as the highest court for the Kingdom of the Netherlands."* Cantonal
Courts have exclusive jurisdiction in employment and labor cases. Hence,
private-sector employees must file their claims with the Cantonal Court. If
parties do not agree with its decision, they can, unless restricted by law, appeal
to the Court of Appeal, and ultimately, they can file for review with the
Netherlands Supreme Court. In summary proceedings, a judge of the District
Court, either of the Cantonal or Civil Section, decides on employment
(termination) cases (Voorzieningenrechter), with the possibility of appeal to the
Court of Appeal, and ultimately the Netherlands Supreme Court.

A review by the Netherlands Supreme Court is possible on limited
grounds only, and the facts cannot be reviewed. Unlike the United States, the
Netherlands Supreme Court does not have discretionary authority to grant or
refuse review, but in civil cases must do so when the request meets the
‘technical’ requirements of Article 398 of the Act on the New Civil Procedure.
In brief, the plaintiff must have exhausted all forms of appeal. When the
Netherlands grants review, it can issue a new decision or refer the case to the
appellate court. The latter then must issue a new decision, and will take the
decision of the Netherlands Supreme Court into consideration, although,
formally, the principle of stare decisis does not apply. Unlike the US Supreme
Court, the Netherlands Supreme Court is not allowed to a constitutional review
of treaties and formal legislation. It can review the constitutionality of lower
legislative instruments."” The Netherlands also does not have a jury system.

14.1.2 Labor and employment (termination) law

In general, employment law, covering private-sector employees, compromises
the fields of employment agreement law (arbeidsovereenkomstensrecht),
workers’ representation law (medezeggenschapsrecht), employment termination
law or dismissal law (ontslagrecht), and collective bargaining law (CAO-recht).
The latter generally is referred to as labor law. Employment law (arbeidsrecht)
together with social security law (sociaalzekerheidsrecht), are generally referred
to as ‘social law’ (sociaal recht).

Together with the Netherlands Antilles and Aruba, the Netherlands forms the Kingdom of the
Netherlands. As from 1 July 2007, the Netherlands Antilles will be dismantled. As from then
Curagao and Sint Maarten — like Aruba — gain a status aparte on the one hand, and Bonaire, Sint
Eustatius and Saba become municipalities (gemeenten) of the Netherlands on the other.

5" Taekema 2004, p. 87. See also Jacobs 2004, p. 38 and 39.
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Labor law

For this thesis, the following labor acts, covering private-sector employees, are
relevant (1) the Collective Labor Agreement Act (WCAO or Wet op de
collectieve arbeidsovereenkomst); and (2) the Act on Administrative Extension
and Non-Extension of Collective Labor Agreements (Wet AVV/OVV or Wet op
het algemeen verbindend en het onverbindend verklaren van bepalingen van
collectieve arbeidsovereenkomsten). e

With regard to collective bargaining agreements, the Central Office of
the Labor Inspectorate (Arbeidsinspectie) plays an important role. It is part of
the Ministry of Social Affairs. Collective bargaining agreements that are new,
altered, or terminated must be reported to the Central Office. In this way, the
government stays informed on the process and contents of collective bargaining
agreements, which is important in forming its social policy. Unlike unions in the
United States, unions deliberate with the government, in reaching compromises,
known as the poldermodel.”” In this respect, reference is often made to the
Akkoord van Wassenaar of 1982, in which the government and unions reached a
consensus on wage restraint for employees in combating the negative effects of
the Second Oil Crise.'® By 2007, union membership in the Netherlands is about
twenty-six percent.”” To explain the low grade of unionization, Jacobs, among
others, point at the low grade of unionization among new professions, part-time
workers, the flexible labour force, young employees, female workers and
migrant workers.*’

Employment law

For this thesis, the following acts, covering private-sector employees, are
relevant in respect of employment termination (1) the BBA 1945 (Buitengewoon
Besluit Arbeidsverhoudingen 1945 or 1945 Special Decree on Labor Relations),
regulating individual and collective dismissals; (2) Book 7 Title 10 of the Dutch
Civil Code (Boek 7 Titel 10 Burgerlijk Wetboek), regulating the indvidual
relationship including individual dismissals; (3) Books 3 and 6 of the Dutch
Civil Code (Boeken 3 en 6 Burgerlijk Wetboek), covering patrimonial law
(vermogensrecht) and the law of obligations (verbintenissenrecht), respectively;

For these Acts, see above under § 7.1. For a discussion of these and other sources of labor law, see
Jacobs 2004, p. 32-39. In the Netherlands, the most important trade union confederations are the
FNV, CNV and MHP. The most important employers’ associations are the VNO-NCW, Vakcentrale
MKB Nederland (small and medium-sized businesses), and the Vereniging LTO Nederland
(agricultural).

Jacobs 2003, p. 78 and 79.

See Jacobs 2006, p. 27 and 28; Nagelkerke en De Nijs 2006. The Akkoord van Wassenaar, too, is
considered as the starting point of the process of decentralization. See EK 1999-2000, No. 222a,
Notitie (zelf) regulering, p. 3.

Centraal Bureau voor de Statistiek or CBS (Netherlands Bureau of Statistics).

Jacobs 2004, p. 130 and 131. For the development of labor law in the Netherlands, see De Jong 1975,
p- 150-183; Stege 2004, p. 11-61.
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and (4) the WMCO (Wet Melding Collectief Ontslag or Collective Redundancy
Notification Act), regulating collective dismissals, which involve 20 or more
employees within a CWI-district.

14.2  General sources of employment (termination) law

Besides national law, which will be discussed in-depth in the paragraphs 15 to
18, international law is considered as an important source of Dutch employment
termination law. It stands on the highest level in the Dutch hierarchy of sources
of law.”' Subsequently, international law finds its way into national law through
the articles 93 and 94 of the Dutch Constitution. In contrast, European
Community Law, formally being part of international law, finds its way into
national law through case law of the European Court of Justice (Europees Hof
van Justitie). In this Section, I will briefly pay attention to these sources of
Dutch employment (termination) law. First, I briefly pay attention to national
law in subparagraph 14.2.1, followed by a more in-depth discussion of
international law in general in subparagraph 14.2.2, and of European
Community Law in particular in subparagraph 14.2.3. In the subparagraphs 14.3
and 14.4, respectively, I will briefly discuss international and national law with
respect to just cause protection. An in-depth examination on the extent of just
cause protection of private-sector employees in the Netherlands takes place in
the paragraphs 15 tot 18.

14.2.1 National law

The most important national sources of employment termination law are (1) the
BBA 1945, and (2) Book 7 Title 10 of the Dutch Civil Code, preceded by the
Act of the Employment Agreement of 1907. The Civil Code has been
interpreted by civil courts, and Cantonal Courts in particular, which brings me to
the next important source of employment termination law, case law. Most
important are the decisions of the Netherlands Supreme Court, however. These
are binding on lower courts, although, as mentioned above, in the Netherlands,
formally, the principle of stare decisis does not apply.>

21 See below under § 14.2.2.1. See also Jacobs 2004, p. 38 and 39.

2 Brouwer e.a. 2004, p. 611 and 612; Taekema 2004, p. 68 and 69. For the term stare decisis, see
above under § 5.2.2.
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14.2.2 International law
14.2.2.1 The moderate monistic system of the Netherlands

In the Netherlands, the government is under an obligation to respect /abour
standards generally by virtue of its membership of the United Nations, the
International Labour Organization, the Council of Eulrope,23 and the European
Union.* Whether the standards of these organizations must be implemented by
the legislature of member states, or automatically becomes part of national law,
is dependent on what constitutional law determines. In this respect, one, in
general, distinguishes between a dualistic or monistic system. Under a dualistic
system — e.g. the United Kingdom of Great Britain and Northern Ireland —
treaties and national law are two distinctive legal orders. Hence, a treaty does
not automatically become part of national law. Consequently, citizens can
invoke rights under this treaty only after its standards have been translated into
national law through legislative action. Under a monistic system, the treaty
becomes automatically part of national law, hence, does not require legislative
action.”

For example, the United States has a monistic system. Article VI of the
US Constitution, the so-called Supremacy Clause, determines that federal law —
including treaties, standing on the same level as federal law — made in pursuance
of the US Constitution is ‘the supreme Law of the Land’ and that ‘Justices in
every State shall be bound thereby’.26 Consequently, after a treaty has been
submitted to and approved by two-third of the states and approved by Congress
and the President, a treaty in the United States, in principle, becomes part of
national law. As Judge Marshall correctly states

‘It is consequently, to be regarded in courts of justice as equivalent to an act of
the legislature, whenever it operates of itself without the aid of any legislative
provision.’

> The European Council should not be confused with the — Council of the — European Union. The

Council of Europe was the first international organization to be founded in Europe, partly inspired by
a Winston Churchill speech in 1946. Established in 1949, its core mission is to strengthen democracy
throughout its member states through setting and monitoring legally enforceable standards, notably in
the field of human rights. It has more members than the European Union (46 versus 25), again fewer
members than the ILO. See also Gerard Quinn, The European Union and the Council of Europe on
the Issue of Human Rights, 46 McGill L.J. 849 (2001).

It bears mentioning, that together with the Netherlands Antilles and Aruba, the Netherlands forms the
Kingdom of the Netherlands. The Netherlands only is part of the European Union. However, as from
1 July 2007, the Netherlands Antilles will be dismantled. As from then Curagao and Sint Maarten —
like Aruba — gain a status aparte on the one hand, and Bonaire, Sint Eustatius and Saba become
municipalities (gemeenten) of the Netherlands on the other. Hence, as from 1 July 2007, European
law, in effect, probably will apply to Bonaire, Sint Eustatius and Saba as well, being part of the
Netherlands. Also, it is possible that all will gain the so-called status of ‘ultraperifere regio’ within
the European Union.

Burkens e.a. 1997, p. 301 and 302; Kooijmans 2002, p. 82-84.

Leary 1982, p. 44 and 45. See also above under § 5.2.1.1.
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However, Marshall continues

‘(...) when the terms of the stipulation import a contract, when either of the
parties engages to perform a particular act, the treaty addresses itself to the
policital, not the judicial department; and the legislature must execute the
contract before it can become a rule for the Court.””’

Put differently, treaties in the United States exist which are not self-executing.”®

The distinction between a dualistic and monistic system, in other words, is not
black and white. In fact, the Netherlands has a so-called moderate monistic
system.” In brief, a treaty in the Netherlands gets into force after explicit or
implicit approval of Parliament and ratification by the government.” In general,
the Dutch government intends to first implement the standards and than to
ratify.”’ Hereupon, the ‘automatic’ incorporation of international law into
national law takes place through the Articles 93 and 94 of the Dutch
Constitution. These Articles determine that treaty provisions which are binding
on anyone, have binding effect and priority over national law. > Consequently,
Dutch citizens can call upon these provisions before the national court.

Citizens may call upon ratified treaty provisions, which have not (yet)
been implemented, e.g. provisions addressed to the (member) states. This may
turn out successful, in that Dutch courts recognize self-executing standards in
treaties,” allowing private parties to invoke ratified standards without (yet)
being translated into national law. Whereas national courts only can decide
whether standards are self-executing, a uniform answer to the question whether
standards are self-executing, thus, cannot be given.3’4 On the other hand, as
Jacobs correctly states, when the Dutch government does not want standards of
a treaty applied by national courts without yet being implemented, the state
government should not ratify it.”> As may be clear, under a dualistic system,

27
28
29
30

Foster v. Neilson (1829),27 U.S. 253, 314. See also Vierdag 1995, p. 118.
Burnham 1995, p. 38.
Burkens e.a. 1997, p. 303; Kortmann 2001, p. 173; Kooijmans 2002, p. 86.

For an in-depth discussion on the closure, enforcement, and termination of treaties under Dutch law,
see Vierdag 1995; Burkens e.a. 1997, p. 306-310; Kortmann 200, p. 163-171; Kooijmans 2002,

p. 90-109.

Leary 1982, p. 30.

For an in-depth discussion on the Articles 93 and 94 of the Dutch Constitution, see Vierdag 1995,

p- 115-124; Kortmann 2001, p. 173-179. See also Leary 1982, p. 65-67; Jacobs 1985, p. 11-13;
Burkens e.a. 1997, p. 303 and 304; Van Dooren 1997, p. 104-113; Betten 1993, p. 382 and 383;
Kortmann 2001, p. Burger 1998, p. 2003.

Van der Heijden 1999b, p. 36 — with reference to Jacobs — referring to GH Den Bosch 16 januari
1974, NJ 1974, 229. For cases in which the existence of self-executing standards was explicitly
overruled, see Pres.Rb. Den Haag 19 december 1980, NJCM-Bulletin 1981, p. 412; Pres. Rb. Den
Haag 21 januari 1982, NJ 1984, 487.

Van der Heijden 1999b, p. 35.

Jacobs 1985, p. 53.
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self-executing standards cannot exist, i.e. standards need legislative
incorporation first before citizens are able to call upon these standards.*®

One of the most famous cases in respect of self-executing standards in the field
of Dutch employment (termination) law is the NS-case. In 1961, the Council of
Europe adopted the European Social Charter.”” The Netherlands ratified it in
1978; it entered into force in 1980. In question was, whether employees could
directly call upon its standards, which were addressed to its (member) states,
rather than to its citizens. The decision of the Netherlands Supreme Court in the
NS-case was groundbreaking. In HR 30 mei 1986, NJ 1986, 688 (NS), the
Netherlands Supreme Court recognized the (self-executing) right to strike for
Dutch employees under Section 6.4 of the ESC, which holds the right to engage
in collective action.>®

Unlike the European Social Charter, the European Convention for the
Protection of Human Rights and Fundamental Freedoms, adopted by the
Council of Europe in 1950 to stimulate economic and social progress, is
considered as self-executing, meaning that citizens can directly rely upon
provisions of this Convention.®® In effect, it embodies obligations, already
provided for in the Universal Declaration on Human Rights of the United
Nations of 1948,* however, being a promotional instrument only,” holding
civil, political, economic, social and cultural rights.42 In contrast, the UN
Covenants of 1966 are binding, i.e. the International Covenant on Civil and
Political Rights, and the International Covenant on Economic, Social and
Cultural Rights.43 The Netherlands ratified both.** With respect to the first,
Article 26 has proven to be particularly interesting for employment (termination)
law. This Article determines that all persons are equal before the law and are
entitled without any discrimination to the equal protection of the law.” F inally,
ILO Conventions may cover the same rights as the UN Covenants.”® The
difference is that ILO Conventions provide in a more specific and detailed
manner for the practical implementation at the national level of the series of
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See also Burkens e.a. 1997, p. 302.

For the ESC, see Jenks 1960, p. 15; Swepston 2001, p. 141.

For an in-depth discussion of this case, see Loonstra and Zondag 2006, p. 275 and 276.
Nollkaemper 2004, p. 422.

For the UN Universal Declaration on Human Rights, see Davidson 2002, p. 1; Swepston 1994, p. 17
and 18; Valticos 1998, p. 137.

Jenks 1960, p. 13 and 15; Brownlie 1998, p. 68 and 69.

Valticos 1998, p. 138.

Swepston 1994, p. 17 and 18.

Valticos 1998, p. 140; Van Roozendaal 2001, p. 70 and 71.

See HR 13 januari 1995, NJ 1995, 430, JAR 1995/35 (Codfried/ISS).

Valticos 1998, p. 138-140, further points at Articles in the Covenant which — like other ILO
Conventions — apply to occupational safety and health; weekly rest, limitation of hours of work and
holidays with pay; maternity protection. In this respect, see also Van Roozendaal 2001, p. 70 and 71.
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principles, embodied in more general terms in the UN Covenants.*’ The Dutch
government, too, aims to implement its standards into national law before
ratifying the Convention.*® However, it may occur that citizens call upon ratified
standards, which have not (yet) been implemented. Reference can be made to a
case of 1996 in which the highest Netherlands Court on Social Security
(Centrale Raad van Beroep or CRvB) needed to decide on the standards of the
ratified Conventions Nos. 102 and 103 on Social Security and Maternity
Protection,” respectively, which were not yet implemented. The Court
concluded that the standards in question were self-executing, due to their
formulation and imperative character in light of providing minimum social
standards.” However, in 1995, the Netherlands Supreme Court with regard to
ILO Convention 143 on Migrant Workers did not consider a standard as self-
executing, because of its programmatic character.”' In general, so-called
programmatic or instructional norms are considered to serve as binding legal
obligations for member states only, hence, do not intend to give individual
parties the right to invoke the provision before the national court.”” In 2003, the
Netherlands Court on Social Security, nonetheless, with regard to ILO
Convention No. 118 on Equality of Treatment (Social Security) of 1962
considered such a standard as self-executing, based on the findings of the
Committee of Experts.”

14.2.2.2 The (distinctive) legal order of European Community Law
European Union

The Netherlands is a member of the European Union. The latter is built upon the
former European Economic Community, established by the Benelux countries
(Belgium, the Netherlands, and Luxembourg), the Federal Republic of West
Germany, France and Italy through the signing of the Treaty of Rome in 1957.
Other countries have since joined this treaty. By 2007, there are 27 member
states joining the European Union.* The change in name from European
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Valticos 1998, p. 140.
TK 1994-1995, TK 23 900 XV, No. 44, p. 8.

This Convention has been revised in 2000. See ILO Convention 183 concerning Maternity
Protection.

CRvB 10 juli 1996, RSV 1997, 9. See also Van der Heijden 19990, p. 37.
Van der Heijden 1999b, p. 37 and 38. See also Jacobs 1985, p. 50.

See also Swepston 1996, p. 114, stating that not all Conventions are framed in terms of obligations
on government to ensure the realization of the aims of the instruments, for example, Conventions 87
and 98 speak of ‘rights’.

CRvB 14 maart 2003, RSV 2003, 114.

As from 1957: Belgium, Germany, France, Italy, Luxembourg and the Netherlands; joined by
Denmark, Ireland and Great-Britain (as from 1 January 1973); Greece (as from 1 January 1981);
Portugal and Spain (as from 1 January 1986); Finland, Autriche, Sweden (as from 1 January 1995);
Cyprus, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, Slovakia and Czech Republic (as from 1
May 2004); Bulgaria and Romania (as from 1 January 2007). See also Barents en Brinkhorst 2006,
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Economic Community into European Community took place with the
Maastricht Treaty in 1992; the change in name from European Community to
European Union took place with the Amsterdam Treaty in 1997. The European
Community since then has been part of the European Union.”” Hence, the
European Union is founded on three pillars ‘(1) the European Communities,
which includes the European Community and Euratom, supplemented by the
policies and forms of co-operation which the European Union establishes,
namely (2) a common foreign and security policy, and (3) co-operation in the
field of justice and home affairs’.”® The first pillar — also referred to as European
Comsrglunity Law — is important with respect to Dutch employment (termination)
law.

European Community Law

The term European Community Law refers to law enacted by the legislative
body of the European Community, the Commission, interpreted by the European
Court of Justice.”® From a formal point of view, as Kapteyn and VerLoren van
Themaat correctly state, European Community Law belongs to international
law. However, due to the distinctive legal order of the European Community,
first recognized by the European Court of Justice in Van Gend & Loos (1963),
the traditional doctrines of international law do not apply. That is, under
international law, the sovereignty of states is respected, in that member states are
free under their monistic or dualistic system to decide how they wish to
incorporate the treaty in question into national law. In contrast, European
Community Law is supranational, meaning that — regardless of whether a
country has a monistic or dualistic system — by becoming a member, European
Community Law automatically becomes part of national law.”

Treaties®
The Treaty of Rome of 1957 is an important source of Dutch employment

(termination) law. In principle, citizens may directly call upon provisions of this
Treaty. However, this is possible only on the condition that the formulation of

p. 25.

Blanpain 2003, p. 41-43; Lauwaars en Timmermans 2003, p. 3-7; Barents en Brinkhorst 2006,

p- 22-24.

Kapteyn and Verloren van Themaat 1998, p. 45 and 46.

See also Lauwaars en Timmermans 2003, p. 11, 54 and 55; Barents en Brinkhorst 2006, p. 22.

See also Barents en Brinkhorst 2006, p. 180.

HvJ EG 5 februari 1963, zaak 26/62, Jur. 1963, p. 1 (Van Gend & Loos), and Hv] EG 15 juli 1964,
zaak 6/64, Jur. 1964, p. 1199 (Costa/ENEL). For a discussion of these cases, see Van Dooren 1997,

p. 104; Kapteyn and VerLoren van Themaat 1998, p. 77-89; Van Nuffel 2000, p. 47, Kooijmans

2000, p. 255 and 256; Van Roozendaal 2001, p. 30; Lauwers en Timmermans 2003, p. 22-31; Van
den Brink 2004, p. 1; Prinssen 2004, p. 9-14.

I focus on those related to employment (termination) law only. For a discussion on the relationship
between economic and social aspects of treaties, see Goudswaard 2006.
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.. . . . . . L. 61
the provision in question is sufficiently clear, precise and unconditional.

Article 141 (former Article 119), for example, is self-executing and had an
important impact on Dutch employment law. This Article that requires equal pay
for men and women, performing the same work, resulted in provisions under
Book 7 Title 10 of the Dutch Civil Code.”

The Maastricht Treaty of 1992, too, introduced social provisions. It,
among others, held rules to the establishment of the European Works Council,
resulting in the Works Council Directive of 22 September 1994, which has been
incorporated into Dutch law by the European Works Council Act (Wet op de
Europese Ondernemingsmaa’).63 Subsequently, the Amsterdam Treaty of 1997
subscribed to the importance of fundamental rights, earlier subscribed to by
member states in Straatsburg.64 The European Top of Nice of December 2000,
hereupon, proclaimed the Charter of Fundamental Rights. The Charter holds
provisions which are at the heart of labor and employment law, e.g. the rights of
freedom and association, non-discrimination and equality between men and
women.” It was not given a formal legal status, however, hence, adopted as a
political declaration only.®® The latter would change, in that the Treaty
establishing a Constitution for Europe in 2004 included the Charter of
Fundamental Rights.”’

Article 30 of the Charter, at present Article I1-90 of the European Constitution,
is particularly interesting for this thesis. Initially, it held a ‘right to protection of
termination of employment’, which later became ‘protection against unjustified
dismissal’. It provides that

‘Every worker has the right to protection against unjustified dismissal, in
accordance with Community law and national laws and practices.’

Unlike Article 4 of ILO Convention 158, it does not explicitly require a valid
reason for dismissal connected with the employee’s capacity or conduct or based
on the operational requirements of the undertaking on the one hand, and
includes a failure to give a reasonable period of notice on the other.”® After
ratification of the European Constitution by all member states, citizens, in
principle, may directly call upon this provision, on the condition that the

1 See HvJ EG 5 februari 1963, zaak 26/62, Jur. 1963, p. 1 (Van Gend & Loos).
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See Article 7:646 DCC.
63

Council Directive 22 September 1994, Pb L 254 of 30 September 1994, implemented by Act of 23
January 1997.

Jacobs 1989, p. 132; Hendrickx 2006, p. 58.

Hendrickx 2006, p. 59. For the Charter, see Van Erp en Smits2001, p. 37-46. For a discussion of
these rights, see Bercusson 2002.

Bercusson 2002, p. 7; Blanpain 2003, p. 35; Barents en Brinkhorst 2006, p. 24; Hendrickx 2006,
p- 60.

Bercusson, Clauwaert and Schomann 2002, p. 13 and 14; Hendrickx 2006, p. 60 and 61.

For an in-depth discussion of article 4 of ILO Convention 158, see below under § 22.
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formulation of the provision in question is sufficiently clear, precise and
unconditional.®”’ Besides, as Bercusson, Clauwaert and Schomann stress,
national courts must interpret national laws consistently with European
Community Law, which include the rights guaranteed in the Charter
incorporated into the Treaty.”” As this thesis reached its completion, the
European Constitution is not (yet) binding. Although the European Constitution
was signed by the member states of the European Union on 29 October 2004, it
is binding only after ratification by al/l member states, which as today has not
(yet) taken place.71

Council Directives

Council Directives, enacted by the legislative body of the European Community,
are an important source of Dutch employment (termination) law.”* Citizens may
directly call upon Directives, however, against the state only.” In brief, Council
Directives provide uniform minimum labour standards to be pre-emptive, i.e.
exceeding national legislation, imposing an obligation on its member states to
transform their national laws within a certain time frame.”* De Wolff refers to
the implementation of standards of Council Directives under Dutch labor and
employment (termination) law on Parental leave and leave for family reasons
(ouderschapsverlof),” Part-time working (deeltijdarbeid),”® Obligation to
inform on working conditions (informatieplicht arbeidsvoorwaarden),”’ and
Fixed-time work (bepaalde lz'ja’).78 Additionally, one can refer to the Council
Directives on Collective redundancies (collectief 0ntslag),79 Insolvency of the
employer  (insolventie),'® Transfers of undertakings (overgang van

69 See Hv] EG 5 februari 1963, zaak 26/62, Jur. 1963, p. 1 (Van Gend & Loos). See also Bercusson,

Clauwaert and Schomann 2002, p. 13 and 14.

Bercusson, Clauwaert and Schomann 2002, p. 14.

Barents 2002, p. 306; Kapteyn 2004; Jacobs 2005.

See also De Ly 2006, 3 and 5.

Van der Burg 2003, p. 119 and 120; Prinssen 2004, p. 14-16.

See Lauwaars en Timmermans 2003, p. 109. For an in-depth discussion on Directives, see Prinssen
2004; Hothuis 2006.

Council Directive 96/34/EC of 3 June 1996, Pb L 145 of 19 June 1996.

Council Directive 97/81/EC of 15 December 1997, Pb L 14 of 20 January 1998.

Council Directive 91/533/EEC of 14 October 1991, Pb L 288 of 18 October 1991.

Council Directive 99/70/EC of 28 June 1999, Pb L 175 of 10 July 1999.

Council Directives 75/129/EEC and 92/56/EEC replaced by 98/59/EC of 20 July 1998, Pb L 225 of
12 August 1998.

Council Directive 80/987/EEC amended by Directive 2002/74/EC (Parliament and Council) of 23
September 2002, Pb L 270 of 8 October 2002.
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ondernemingen),”’ Posting of workers (detachering),”> and Equal treatment in
employment and occupations (gelijke behandeling in werk en beroep).*

European case law

Preliminary rulings (prejudiciéle beslissingen) of the European Court of Justice,
interpreting Council Directives, too, affect Dutch employment (termination)
law. Under the Treaty of Rome of 1957, the European Court of Justice was
given the authority to issue these preliminary rulings.84 In principle, these
rulings must be requested by courts of EU member states, which must apply the
decisions of the European Court of Justice without modification or distortion.”
A recent (Dutch) case in respect of employment law has been regarding an
allowance in lieu of the minimum period of paid annual leave of four weeks.
The Netherlands Ministry of Social Affairs and Employment held that leave
days, statutory as well as non-statutory, saved up from previous years exceed the
minimum leave entitlement and can, therefore, be eligible for redemption. The
European Court of Justice, however, held that the Ministry was wrong, in so far
it concerned statutory leave days. It held that the entitlement to paid annual
leave is an important principle of Community social law, and that according to
this principle workers must be entitled to actual rest, with a view to ensuring
effective protection of their safety and health. Only when the employment
relationship is terminated, payment of an allowance in lieu of paid annual leave
is permitted.®

An important recent case in the field of employment termination law is
Mangold (2005). In this case, a German employee alleged he had been
discriminated based on age. The European Court of Justice held that the
principle of non-discrimination on grounds of age is a general principle of
European Community Law. It continued that member states, nonetheless, might
provide for differences of treatment and to consider them non-discriminatory, if
they are justified objectively and reasonably by a legitimate aim. However, the
means to achieving such objectives must be appropriate and necessary. The
European Court of Justice held that the German law in question authorizes, in
principle, without restriction, the conclusion of fixed-term contracts of
employment once the worker has reached the age of 52. The Court recognized
that the purpose of this legislation is plainly to promote the integration into
working life of unemployed older workers, in so far as they encounter

81 Council Directive 77/187/EEC and 98/50/EC replaced by 2001/23/EC of 12 March 2001, Pb L 82 of

22 March 2001.
82" Directive 96/71/EC (Parliament and Council) of 16 December 1996, Pb L 18 of 21 January 1997.
83

See also Blanpain 2003.

8 Van der Burg 2003, p.145 and 146.

85 . . . . .
For an in-depth discussion of the procedures with the European Court of Justice, see Kapteyn en

Verloren van Themaat, p. 249-292; Lauwaars en Timmermans 2003, p. 79-81 Barents en Brinkhorst
2006, p. 219-265.

86 See HvJ EG 6 april 2006, C-124/05, JAR 2006/102 (Staat der Nederlanden/FNV).
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considerable difficulties in finding work. An objective of that kind justifies, as a
rule, ‘objectively and reasonably’, a difference of treatment on grounds of age.
However, a provision of national law such as that contained under German law,
goes beyond what is appropriate and necessary to attain the legitimate objective
pursued. According to the Court, application of the national legislation at issue
leads to a situation in which all workers who have reached the age of 52, without
distinction, whether or not they were unemployed before the contract was
concluded and whatever the duration of any period of unemployment, may
lawfully, until their retirement, be offered fixed-term contracts of employment,
which may be renewed an indefinite number of times. This significant body of
workers, determined solely on the basis of age, is thus in danger, during a
substantial part of its members’ working life, of being excluded from the benefit
of stable employment which constitutes a major element in the protection of
workers. Hence, the German law was considered to be in violation of the
principle of non-discrimination.”’

14.3  International law and just cause protection

In this thesis, I focus on Article 4 of ILO Convention 158. One may wonder why
I do not focus on the just cause standard of Article 24 of the (revised) European
Social Charter of 1996 that, in contrast with Article 4 of ILO Convention 158, is
binding for the Netherlands.® In fact, the text of Article 24 sub a of the Charter
is virtually similar to that of Article 4 of ILO Convention 158. More
specifically, it determines that

‘With a view to ensuring the effective exercise of the right of workers to
protection in cases of termination of employment, the Parties undertake to
recognise: (a) the right of all workers not to have their employment terminated
without valid reasons for such termination connected with their capacity or
conduct or based on the operational requirements of the undertaking,
establishment or service; (b) the right of workers whose employment is
terminated without a wvalid reason to adequate compensation or other
appropriate relief. To this end the Parties undertake to ensure that a worker who
considers that his employment has been terminated without a valid reason shall
have the right to appeal to an impartial body.’

The reason to focus on Article 4 of ILO Convention 158, instead, is that both the
United States and the Netherlands are members of the ILO, which makes the just
cause standard of ILO Convention 158 a perfect gauge to compare just cause
protection under American and Dutch dismissal law.* The United States is not a
member of the Council of Europe.

87 See HvJ EG 22 november 2005, C-144/04, JAR 2005/289 (Mangold)
88

The revised European Social Charter went into force on 1 July 1999. See Trb. 2004, 13, G. The

Netherlands signed the Revised Charter on 23 January 2004 (Trb. 2004, 13 and 14), and ratified it on

3 May 2006 (see www.coe.int).

89 The United States is not a member of the European Union and/or the Council of Europe.
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Moreover, Article 4 of ILO Convention 158, in effect, has inspired
Article 24 of the (revised) European Social Charter of 1996. From its
Memorandum of Explanation on the Enforcement, it can be derived that Article
24 is extracted from article 4 of ILO Convention 158.”° Article 1I-90 of the
European Constitution,91 in turn, refers to Article 24. Hence, it is implicitly
extracted from Article 4 of ILO Convention 158. In fact, in literature, too, one
consistently states that Article 4 of ILO Convention 158 inspired Article 11-90 of
the European Constitution.”> This now brings me to a discussion of the Dutch
rules on employment termination in respect of just cause protection, to be
gauged against Article 4 of ILO Convention 158 in the next Chapter.

14.4  National law and just cause protection
14.4.1 Private-sector employees

In the Netherlands, the majority of private-sector employees are hired by
employers for an indefinite period of time.”” Unlike private-sector employees,
the government, i.e. the state, province or municipality, appoints public
employees. Usually, they are hired for an indefinite period as well.”* To these
employees the General Public Employee Regulation (A4lgemeen
Rijksambtenarenreglement or ARAR) applies. This Regulation holds limited
reasons for dismissal.”> However, this dismissal system is less limited than
appears at first sigh‘[,96 in that it, too, includes the possibility to dismiss a public
employee based on other serious grounds, e.g. breach of trust (‘incomptabilité
des humeurs’).”” On a total of approximately 16 million inhabitants, the
independent — employed and unemployed98 — workforce in the Netherlands
amounts to approximately 6.5 million workers: about 4 million persons work in
the private, and 1 million in the public sector. The remainder works in the so-
called g-and-g-sector, i.e. the field of healthcare and welfare (state subsidized
establishments or gepremieerde en gesubsidieerde sector), or is unemployed.99

90
91
92
93

See Tractatenblad 2004/13, Memorie van Toelichting, p. 31.
Previously, article II-30: see version of the Draft European Constitution, October 2004.
Bruun 2002, p. 63.

For the definition of an employment agreement on the basis of Art. 7:610 DCC — either for an
indefinite or definite period —, see below under § 14.4.2.

Korteweg-Wiers 1998, p. 172; Mulder 2002, p. 31 and 36; Lanting 2002, p. 64. For those who are
appointed for a definite period, the ARAR determines that the employment automatically expires
after the expiry date. Lanting 2002, p. 64.

94

9 Recently, again, there is a discussion on whether public employees should have a distinctive

dismissal system. See Velo 2006.
96

97
98
99

For the various dismissal systems, see above under § 1.1.2.

Mulder 2002, p. 36-38 and 48-50. See also Korteweg-Wiers 1998, p. 172-174.
In 2004, about 500,000 persons.

Verhulp 2002, p. 19 and 20; Loonstra en Zondag 2004, p. 21 and 22.
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The term private-sector employees in the Netherlands refer to those who work
on the basis of a verbal or written employment agreement. Article 7:610 DCC
defines an employment agreement as

an agreement by which one party, the employee, commits himself;
to perform work;

in service of the other party, the employer;

in exchange for payment;

for a period of time.'*

Additionally, Article 7:659 DCC determines that the work has to be performed
by the employee in question, unless parties agree upon otherwise. In practice,
the requirements under Article 7:610 and Article 7:659 DCC meet few
difficulties, with one exception: the requirement of subordination
(gezagsverhouding)."”" In respect of the latter, the Netherlands Supreme Court
assumes an employment agreement to exist when (a) the employer is entitled to
give instructions to the employee; and/or (b) the working conditions of the
employee are similar to those working with the employer on the basis of an
employment agreement.'”” The existence of an employment agreement is
important, because it functions as an entrance ticket to employment
(termination) law and social security law. For example, when a contract between
parties can be qualified as an employment agreement, the dual just cause
dismissal system applies to the employee.103 However, an employer may want to
avoid these rules. Generally, the employer will do so by qualifying the contract
as a contract for services (opdracht) according to Article 7:400 DCC, or a
contract for work (aanneming van werk) according to Article 7:750 DCC.'"* The
name given to the contract by parties is not determinative, however.'” The
Netherlands Supreme Court is the ultimate arbiter to decide on the designation,

100 Loonstra 1998, p. 39-41; Loonstra en Zondag 2004, p. 79-84.

T 1n the Netherlands, the requirement of subordination has been point of discussion since 1909, the

year the Act of the Employment Agreement of 1907 went into force. See Jansen en Loonstra 1990,

p- 363 and 364; Loonstra 1990, p. 36-41. In other countries it has been an issue as well. For Belgium,

Germany and Great-Britain, see Loonstra en Zondag 2001. For the United States, see above under

§7.3.2.

Important cases in this respect are (a) HR 14 juni 1991, NJ 1992, 173 (Kruis/Christelijk

Gereformeerde Kerk), and; (b) HR 14 november 1997, NJ 1998, 149; JAR 1997/2633

(Groen/Schoevers). For an overview of case law with regard to the existence of an employment

agreement, see Loonstra 1990, p. 41-46; Loonstra en Zondag 2004, p. 79-91 (hereto I add: HR 10

december 2004, JAR 2005/15, JIN 2005/51 m.n. CIL (Diosynth BV/Groot)). See also Jacobs 2004,

p- 47; Loonstra 2005b. For cases in the period 1909-1942, see Jansen en Loonstra 1990, p. 364,
footnotes 27 and 30.

13 Meijers 1972, p. 1030; Asscher-Vonk 1996, p. 289.

104 [ oonstra en Zondag 2004, p. 84-86.
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See HR 8 april 1994, NJ 1994, 704, JAR 1994/94 (Agfa/Schoolderman); HR 10 oktober 2003, JAR
2003/263 (Van der Male BV/Den Hoedlt).
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1.e. the existence of the employment agreement, based on the surrounding facts
and circumstances.'*

It bears mentioning that the Flexicurity Act of 1998 (Wet Flexibiliteit en
zekerheid) that went into force on 1 January 1999,"”” brought about a significant
change for temporary workers (uitzendkrachten) and others, working on the
basis of a triangular working relationship. As from 1 January 1999, these
workers under the new Article 7:690 DCC, gained the status of employees as
defined in Article 7:610 DCC. Moreover, Article 7:691 DCC provides these so-
called Article 690-employees with a special — flexible — regime, which applies
to these workers only.

The Flexicurity Act of 1998, too, brought about a significant change for
contingent workers in general (flexibele arbeidskrachten). Based on a new
Article 7:610a DCC, a working relationship is assumed to be an employment
agreement if someone has been working for salary for a principal during a
period of three months, either weekly — this can be as little as a day a week —, or
at least 20 hours a month. Moreover, the Flexicurity Act of 1998 brought about
another significant change for workers on call (oproepkrachten). Under a new
Article 7:628a DCC, a worker on call must be paid salary for a minimum of
three hours even though the job lasts less than three hours. Entitlement to three
hours is when parties agreed upon a working relationship of less than 15 hours a
week, without specifying the working times, or if the total number of working
hours remained unclear.

14.4.2 An employment agreement for an indefinite period

In discussing the basic rules on employment termination for an indefinite period,
one first needs to understand the rules on employment termination that apply to
an employment agreement for a definite period. The reason is that contracts for a
definite and indefinite period interact. As regards employment agreements for a
definite period, the basic rule is relatively simple. In principle, this contract
expires automatically after the date set by parties. An employer may not
terminate the employment agreement prior to the expiry date. The employer who
does, becomes liable. Only in the following cases the employment agreement
can end in between, without the employer being liable (i) through the death of
the employee; (i) when mutually agreed upon by parties;108 or (iii) through a

106 Loonstra 1998, p. 39; Loonstra en Zondag 2004, p. 86-91; Verhulp 2005; Loonstra 2005b.

197" Stb. 1998, 300 and Stb. 1998, 332.

198 1t an employer states that an employment agreement for a definite or indefinite period has expired

through mutual consent and the employee is in denial, the employment agreement remains in place
when the employer fails to show that the — verbal or oral — statement of the employee is clear and
unambiguous in this respect. Moreover, case law imposes a duty of investigation on the part of the
employer, and awareness — and a period of reflection — on the part of the employee. Consequently, so
long as the employee is prepared to perform work, the employee is entitled to salary. In this respect,
see HR 14 januari 1983, NJ 1983, 457 (Hajziani/Van Woerden), HR 12 september 1986, NJ 1987,
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valid condition subsequent (ontbhindende voorwaam’e).109 Moreover, on the basis
of Article 7:667.3 DCC, parties can insert a provision in their contract, i.e. agree
in writing that the employer and the employee may terminate the employment
agreement prior to the expiry date. Still, the employer needs permission of the
CWI under the BBA 1945. Parties, too, can ask the Cantonal Court to dissolve
the employment agreement before the expiry date.'"’ Unlike employment
agreements for a definite period, the basic rule for an employment agreement for
an indefinite period is that an employer cannot unilaterally terminate the
agreement than (i) with consent of the CWI; or (i1) through a decision of the
Cantonal Court, dissolving the employment agreement.''' Like employment
agreements for a definite period, the employment agreement for an indefinite
period ends automatically (i) through the death of the employee; (i1)) when
mutually agreed upon by parties; or (ii1) through a valid condition subsequent.

As mentioned above, the rules on employment termination, applying to
an employment agreement for a definite and an indefinite period interact. As
from 1 January 1999, a new Article 7:668a DCC determines that the third
employment agreement for a definite period automatically converts into an
employment agreement for an indefinite period when parties have concluded
four contracts for a definite period, with a time frame of no more than three
months in between. When an employment agreement — or more agreements —
for a definite period exceed the three-year maximum the employment
agreement, too, automatically converts to an employment agreement for an
indefinite period.''> Article 7:668a.5 DCC determines that a collective
bargaining agreement can set aside these rules. For example, Article 5.4 (b) of
the Collective Bargaining Agreement for the Hotel and Catering Industry
(Collectieve arbeidsovereenkomst voor het Horeca- en aanverwante bedrijf) of
1 July 2005 to 31 March 2008 determines that parties can agree upon six
contracts for a definite period with a maximum time frame of one month in
between; second, it contains a five-year maximum, including the periods in
between with a maximum time frame of one month in between, instead of a
three-year maximum, before the employment agreement converts to an
employment agreement for an indefinite period. For parties, thus, it is important
to know whether a collective bargaining agreement applies, as these rules may
set aside the principal rule under Article 7:668a DCC.

267 (Westhoff/Spronsen), and HR 8 april 1994, JAR 1994/95 (Van der Laan/LCS). For more case
law, see Loonstra en Zondag 2006, p. 381-385.

Conditions subsequent in an employment agreement for a definite or indefinite period are considered
invalid under law under Art. 7:667(7) and (8) DCC when (i) the conditions stipulate that (a) marriage
or registered partnership, and/or; (b) pregnancy or birth will terminate the employment agreement
automatically. Conditions subsequent are considered invalid under case law when the conditions run
counter to the rules that aim to protect an employee against a dismissal. For case law on conditions
o subsequent, see Loonstra en Zondag 2006, p. 376-379. See also below under § 28.2.1.

Loonstra en Zondag 2004, p. 342-356.
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Loonstra en Zondag 2004, p. 278, 323-342.

12 See Art. 7:668a DCC that was introduced by the Flexicurity Act of 1998 (Wet Flexibiliteit en

zekerheid or Flexwet).
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14.43  Dismissal at the initiative of the employer

The dual just cause dismissal system became a fact on 15 October 1945, the
date the BBA 1945 went into force,'” because the Act of the Employment
Agreement of 1907 already existed. Although the BBA 1945 — as the Preamble
explicitly states — was meant to be temporary only,114 during the parliamentary
discussions in 1953, the government decided to maintain the BBA 1945.'"
Initially, courts held that an employer needs prior authorization to terminate an
employment agreement, after which he could ask for dissolution of the
employment. In 1959, the Netherlands Supreme Court ruled otherwise. It
decided that an employer could, alternatively, address to the public authority or
the Cantonal Court.''® The employer who wishes to terminate the employment
agreement against the will of the employee, thus, has a choice between the BBA
1945-procedure and the dissolution procedure, according to the rules as
described below.

14.4.4 Permission of the CWI or dissolution by the Cantonal Court

Article 6 of the BBA 1945 requires that an employer needs prior authorization
of the Centre of Work and Income (CWI) to unilaterally terminate the
employment agreement. According to the Dismissal Decree, this request must be
in writing and must state all relevant information, such as the name of the
parties, a copy of the employment agreement when in writing, and the
justification for the termination.'” After receipt, the CWI forwards a copy to the
employee pointing out the opportunity to respond in writing within two
weeks.''® A Committee on Dismissal (Ontslagcommissie) primarily handles the
case.'"” The CWI takes into consideration the Committee’s findings and the
rules of the Dismissal Decree in granting a permit. In practice, employers tend to
voluntarily offer a severance payment. Occasionally, the CWI refuses the permit
unless the employer offers a severance payment to the employee. However, this
is more the exception than the rule.'® In principle, the CWI may not impose

3 Dienske 1965, p. 5; Kuip 1993, p. 123 and 124.
114

Kuip 1993a, p. 124, footnote 6.
15" Centraal Sociaal Werkgevers-Verbond 1954, p. 7 and 62.
116

HR 2 april 1959, NJ 1959, 199. See also Loonstra 1996, p. 152 —154; Knegt en Wilthagen 1988,
p. 263. For a contrasting view, see Kiewiet1982, p. 372. He argues that Art. 1639w is an exception to

the main rule established under Art. 6 of the BBA 1945.

"7 For an in-depth discussion on the CWI-procedure, see Van Drongelen en Van Rijs 2003, p. 101-111.

18 See Art. 2:2 of the Dismissal Decree.

19 See Art. 2:5 of the Dismissal Decree.

120 . . . .
For a discussion of the few cases in which the — offer of a — severance payment has been

determinative in either granting or refusing a permit, see Van Marwijk Kooy 1995. See also
Koekkoek 1996.
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severance payments upon the employer.'”' It may either grant or refuse the
permit. In general, the CWI will issue a permit within six to eight weeks after
the request is made.'”* The employer can make use of the permit within eight
weeks after the date of delivery. Parties cannot appeal from the CWI’s
decision.'” Alternatively, the employer can ask the Cantonal Court to dissolve
the employment agreement. Article 7:685 DCC determines that the Cantonal
Court can dissolve an employment agreement based on serious cause. Serious
cause embraces either (i) an urgent cause; or (ii) a change of circumstances,
based upon which the employment agreement reasonably has to end
immediately or on short notice. In case of a change of circumstances only, the
Cantonal Court is allowed to impose a severance payment. In general, a court
decision will be delivered approximately two months after the request is
made.'** The date of the dissolution cannot be retroactive.'*

The reason(s) why an employer chooses for the BBA 1945-procedure or
for a dissolution procedure under Article 7:685 DCC depends on the
circumstances of the case. For example, an employer who wishes to terminate an
employment agreement based on economic circumstances will want to keep his
costs low. He will then address the CWI, because of the low procedure costs and
because the CWI cannot impose severance payments.'*° This seemingly ‘simple’
procedure can become rather complex for two reasons, however, based on which
an employer, in turn, may prefer the dissolution procedure to the BBA 1945-
procedure. That is, after the employer has validly terminated the employment
agreement with prior authorization of the CWI, the employee, nonetheless, can
address the Cantonal Court to ask for damages, >’ based on a manifestly
unreasonable dismissal under Article 7:681 DCC.'*® Second, the BBA 1945-
procedure can become complex when the employee initiates a dissolution
procedure besides the BBA 1945-procedure. This is possible so long as the
employment agreement exists, hence, regardless of whether the employer has
obtained prior authorization to terminate the employment agreement.129 Another
reason for the employer to prefer the dissolution procedure to the BBA 1945-
procedure is that a decision in a dissolution procedure is delivered on relatively
short notice. Moreover, Article 7:685 DCC does not allow parties to appeal from

21 Gee Beltzer, Knegt en Van Rijs 1998, p. 12-27 and 83-86; Dienske 1965, p. 51; Overkleeft-Verburg

en Roijakkers 1976, p. 18; Beltzer, Knegt en Van Rijs 1998, p. 86.

12 See SZW Ontslagstatistieck 2004, p. 10; Bureau Bartels/SZW 2006, p. 13; Grapperhaus 2006, p. 20.

123 For the CWI-procedure in this respect, see Van Drongelen en Van Rijs 2003, p. 101-111.

124 Jacobs 2004, p. 104; Grapperhaus 2006, p. 20.

125 YR 26 mei 1966, NJ 1966, 345 (Schmitz/Schrijnemakers).

126 Jacobs 2004, p. 103 and 104; Research voor Beleid 2000, p. 29.

127 See below under §17.

128 Jacobs 2004, p. 101 and 102. For case law on a manifestly unreasonable dismissal, see below under
§17.3.

The main reason for an employee to initiate a procedure besides the BBA 1945-procedure is to obtain
a severance payment under the Cantonal Formula (Kantonrechtersformule). Under Art. 7:685 DCC a
Cantonal Court is allowed to grant a severance payment in case of a change of circumstances. For the
latter, see below under § 18.2.
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the decision than in exceptional cases only."** Also, an employee cannot initiate
a procedure based on manifestly unfair dismissal after the dissolution
procedure.”’ Employers, in fact, seem to be comfortable with the so-called
Cantonal Formula, which Cantonal Courts apply in determining — the size of — a
severance payment, in that it enables employers to roughly calculate the
severance payment.132 Last, but not in the least, employers prefer Cantonal
Courts for the higher success rate.'>

14.4.5 Prohibitions on dismissal'**
Discriminatory grounds

In discriminatory discharges, employees can address the Cantonal Court. They
can invoke the invalidity of termination of employment based on (i) gender; (ii)
the number of hours of the employment agreement; and (iii) the duration of the
employment agreement.'>> Furthermore, the Act on Equal Treatment Based on a
Handicap or Chronic Illness (Wet gelijke behandeling op grond van handicap of
chronische ziekte) prohibits dismissal based on a handicap or chronic illness.'*
The Act on Equal Treatment Based on Age (Wet gel_;jke behandeling op grond
van leeftijd) prohibits discrimination based on age."”’ Last, the General Act on
Equal Treatment (Algemene Wet Gelijke Behandeling) of 1994 prohibits
discharges based on religion, philosophy of life, political affiliation, race,
gender, national origin, sexual orientation, and marital status.””® To have the
termination declared void. the employee must invoke the invalidity of
termination of employment within two months after the employment has been
terminated. The employee, too, must timely invoke the invalidity of the
termination when the employee has been dismissed for opposing the
discriminatory dismissal, also known as vindicatory discharges (victimisatie-

130 Jacobs 2004, p. 105. See also below under § 18.2.
131

See below under § 18.6. Also, see Knegt en Wilthagen 1988, p. 264 and 265; Scholtens 2001a, p. 6
and 7; Grapperhaus 2006, p. 23.

For the Cantonal Formula, see below under § 18.2.
133 Research voor Beleid 2000, p. 30 and 31, 49 and 50; Grapperhaus 2006, p. 22 and 23.
134

For an in-depth discussion of prohibitions on dismissal, see Kuip 1993a, p. 223-256.

135 See Art. 7:646 to 649 DCC.

136 The Act went into force on 1 December 2003, Stb. 2003, 206 in furtherance of Directive

2000/78/EC. For the term handicap, which refers to long-term illness only, see Hv] EG 11 juli 2006,
C-13/05, JAR 2006/191 (Navas). For a discussion of this Act, see also Hendriks 2003a; Hendriks
2003b; De Keizer 2004; Gijzen 2003; A.M. ten Bosch-Gerritsen, Wet gelijke behandeling op grond

van handicap of chronische ziekte, Losbladige Arbeidsovereenkomst, Kluwer, Deventer.

137 The Act went into force on 1 May 2004, Stb. 2004, 30 in furtherance of Directive 2000/78/EC. For a

discussion of this Act, see Van der Burg 2004; De Wolff 2004; Cremers 2004; Gerritsen 2004; Van

Gemerden 2004; Pranger 2005.

138 The Act went into force on 1 September 1994, Stb. 1994, 230. For an in-depth discussion of this Act,

see A.M. ten Bosch-Gerritsen, AWGB, Losbladige Arbeidsovereenkomst, Kluwer, Deventer. See
also Veldman 2001, p. 325.
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ontslagen).”*® If the invalidity is not invoked timely, the termination is valid.
Also, an employee can address the Committee on Equal Treatment (Commissie
Gelijke Behandeling). Under the AWGB, this Committee can investigate
violations of anti-discrimination on the initiative of parties, or on its own
initiative. Although the Committee’s decision is not binding, it can carry weight
with the Cantonal Court. In fact, to estimate their chances, employees, in
general, will ask for a decision of this Committee, prior to the civil procedure
with the Cantonal Court.

The question arises what action employees have if they have been
discharged based on other grounds than those enumerated in the aforementioned
statutes. In these cases, employees can base their claim on Article 7:611 DCC
and Article 3:12 DCC, with reference to Article 1 of the Dutch Constitution. The
latter determines that all people living in the Netherlands shall be treated equally
in similar situations and that discrimination based on religion, philosophy of life,
political affiliation, race, gender, or any other similar ground, is prohibited.
Although the Constitution, in principle, regulates the relationship between
government and public employees only, the Netherlands Supreme Court,
meanwhile, has ruled that a private-sector employee can indirectly rely on the
Constitution.'* In brief, an employee can claim that the employer, by
discriminating the employee, has not behaved as befits a good employer
according to Article 7:611 DCC, for violating the principles of fairness, among
which the principle of non-discrimination under the Dutch Constitution, to be
respected under Article 3:12 Dpcc. !

Non-discriminatory grounds
Book 7 Title 10 DCC, too, include prohibitions on dismissal based on non-

discriminatory grounds. For ‘outsiders’, Article 7:670.1 DCC, is most striking.
This Article prohibits dismissals during the first two years of illness.'** The

9 For the rules on vindicatory discharges, see Art. 7: 647(1),7: 648(1) and 7:649(1) DCC regarding
gender, the number of hours of the employment agreement, and the duration of the employment
agreement, respectively; Art. 9 of the Act on Equal Treatment Based on A Handicap or Chronic
Illness; Art. 11 of the Act on Equal Treatment Based on Age; Art. 8 of the AWGB. See also Art. 3 of
the Act on the Adjustment of Working Time (Wet aanpassing arbeidsduur or WAA). For an in-depth

discussion of case law on the WAA, see Van Arkel en Smits 2001; Van Arkel en Smits 2003.

10 1 vonstra en Zondag 2001 p. 217 and 218.
141

For example, see HR 8 april 1994, NJ 1994, 704, JAR 1994/94 (Agfa/Schoolderman); HR 30 januari

2004, JAR 2004/68 (Parallel Entry/KLM). See also De Wolff 2003a.

2 The exceptions on Art. 7:670.1 DCC can be found in Art. 7:670.1.b DCC and 7:670b DCC,

respectively. First, the prohibition on dismissal does not apply when the employee has become ill
after the CWI already received the employer’s request for termination of employment. Second, under
Art. 7:670b DCC the prohibition on dismissal does not apply (1) in case of a summary dismissal or
during the probationary period; (2) the employee consents to termination of employment, or the
company — i.e. the division where the employee works — closes; or, (3) the employee unfoundedly
refuses to (a) comply with reasonable instructions of the UWV to reintegrate; (b) to perform suitable
work the employer has offered; or (c) to make a plan to work (plan van aanpak) together with the
UWYV according to the Disability Insurance Act (Wet op de arbeidsongeschiktheidsverzekering or
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rationale behind this provision is to protect ill employees against the
psychological pressure of dismissal during a certain period of time, i.e. two
years. Initially, the legislature’s intent was to protect employees against
dismissal during one year of illness only. However, the Standing Committee for
Private and Penal Law (Vaste Commissie voor Privaat- en Strafrecht) objected
and stressed that some diseases needed more than one year of recovery, e.g.
tuberculosis. The Minister finally bowed, as tuberculosis was a common disease
at the time.'” I agree with those who state that tuberculosis is no longer a
common disease, hence, the period of two years should be reconsidered."™ So
long as this Article remains unchanged, however, an employee under Dutch
dismissal law is protected against dismissal during the rwo years of illness.'*

Besides, Book 7 title 10 of the Dutch Civil Code prohibits dismissals
(i1) during pregnancy and up to six weeks after post-confinement maternity
leave; (iii) during military service or alternative compulsory service; (iv) during
membership in a (European) Works Council or related committees; (v) during
membership in a union or performance of union activities; (vi) during political
attendings of political bodies of which the employee is a member; (vii)
exercising the right to parental leave; (viii) based on transfer of the enterprise;
and (ix) based on a refusal to work on Sunday such within the margins of the
Working Time Act (Arbeidstijdenswet or ATW).'*® The employee must file a
request with the Cantonal Court within two months to have these terminations
declared void.'"* It bears mentioning, that prohibitions on dismissal based on
non-discriminatory grounds — unlike prohibitions on dismissal based on
discriminatory grounds — do not apply to a summary dismissal or during the
probationary period."* This does not imply that the employee is empty-handed
in these cases. Case law shows that when an employee is dismissed on non-
discriminatory grounds during the probationary period, an employee may have
a cause of action under Article 7:611 DCC.'¥

WAO). The WIA (Wet werk en inkomen naar arbeidsvermogen) has replaced the WAO as from 29

December 2005 (Stb. 2005, 619), but still entails this obligation.

"3 For an in-depth discussion of the legislative history regarding the period of two years, see

Hoogendijk 1999, p. 148-153.

144 Hansma 2005, p. 47.

145 HR 24 oktober 1986, NJ 1987, 292 (Melchers/De Haan). See also Hoogendijk 1999, p. 176 and 177.
146

As from 1 January 1999 most non-discriminatory prohibitions on dismissal can be found in Art.
7:670 DCC. For the latter, see Klinckhamers 1998; Jacobs 2004, p. 106-108. The prohibitions can be
found in, respectively Art. 7:670.2 (ii); 7:670.3 (iii); 7:670.4 (iv); 7:670.5 (v); 7:670.6 (vi); 7:670.7
(vii); 7:670.8 (viii), and 7:670.9 (ix).

Art. 7:677(5) DCC.

Art. 7:670b(1) DCC.

Van Arkel, Boontje en Loonstra 2003. See also below under § 15.3.3.
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15 Legislative history of the dual just cause dismissal system
15.1  The debate on a just cause for dismissal
15.1.1 A just cause for dismissal, desirable or necessary?

Drucker is considered as the ‘founding father’ of the Act of the Employment
Agreement of 1907. In his draft(s), he already paid attention to a just cause for
dismissal. He stated that to introduce a just cause standard would imply that the
employer and the employee were required to state a reason for dismissal. He
questioned whether this would be for the benefit of the employee. In his opinion,
it would be virtually impossible for an employee to prove bad cause. Hence, the
introduction of a just cause rule would be without effect.”” Instead, he preferred
to adhere to the principle that was widely endorsed in the Netherlands at the
time, i.e. to allow employers to dismiss employees, on the condition of prior
notice, regardless of the reason. Consequently, the Bill underlying the Act of the
Employment Agreement of 1907 did not require a just cause for dismissal.
Parliament did not protest. In fact, it considered the new rules — compared to the
past — as progressive, in that prior to the Act of the Employment Agreement of
1907 employees with employment agreements for an indefinite period could be
dismissed without prior notice, without being liable.""

The only attempt during the parliamentary discussions to have a
discussion on just cause protection was by Ter Laan, Hugenholtz, Schaper, Tak
en Troelstra. They proposed a provision, based on which an employment
agreement could not be terminated if the employee was called for military
service. With 39 against 25 votes the prog)osal was withdrawn."”> The only
attempt, therefore, was without effect.” Subsequently, the Act of the
Employment Agreement of 1907, which went into force on 1 February 1909,
allowed employers to dismiss employees with an employment agreement for an
indefinite period without cause.

In literature, Levenbach was the first to introduce the term iusta causa
dimissionis — a just cause for dismissal — in the Netherlands.'” Although not the
first to defend the introduction of this standard in the Act of the Employment
Agreement of 1907,°® Levenbach is seen as its most important defender. In his
inaugural lecture of 15 December 1926 at the University of Amsterdam,
Levenbach stressed that a iusta causa dimissionis, related to the employee’s

150 MvVT O.D. Art. 44-47. See Bles IV, 1909, p. 7 and 8, 14. See also Van den Heuvel 1983, p. 26 and

27; Kuip 1993a, p. 112 and 113.

151 Ringeling 1953, p. 11.

152 Bles IV, 1909, p. 49-58. See also Ringeling 1953, p. 11.

153" See Van den Heuvel 1983, p. 33 and 34.

15 For the legislative history of the Act, see below under § 15.3.

122 Levenbach 1926a, p. 65. See also Ringeling 1953, p. 15; Van den Heuvel 1983, p. 30.

Van den Heuvel 1983, p. 29 and 30, referring to Van den Bergh 1924.
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conduct or capacity, or related to economic circumstances, should be
implemented in the Act of the Employment Agreement of 1907. In his plea for a
just cause standard he referred to the standard that already was applied to civil
servants law, and commonly used in collective bargaining agreements."’
Additionally, Levenbach referred to the Betriebsrdtegesetz of 1920. Under this
German Act, employees had a cause of action if

e they were dismissed without cause;

e they were dismissed for bad — discriminatory — cause, among which
the duty to perform military service;

e they were dismissed, because they refused to regularly perform
other work than agreed upon; or

e a dismissal resulted in unreasonable harsh consequences for the
employee.158

In this respect, Mok was the first to distinguish between dismissals that took
place without pirior notice, and dismissals that took place without a just cause
for dismissal. He qualified the first as illegitimate (onrechtmatig), and the
second as unjust (onrechtvaardig), stressing that a legitimate dismissal could be
unjust.”® He, too, pled for a just cause standard. He referred to the standard in
collective bargaining agreements, the Betriebsriitegesetz of 1920, and the
doctrine of abus de droit under French law.'®® Mok stressed that the Act of the
Employment Agreement of 1907, in effect, allowed an employer to dismiss an
employee for bad cause, emphasizing the unfairness of dismissals of employees
who were called for military service. ol

Considered as the appropriate remedy for unjust dismissal, the options
were damages or reinstatement. De Gaay Fortman strongly opposed the remedy
of reinstatement. He considered reinstatement to be without effect, because the
surrounding circumstances of the dismissal would make it impossible to return
to the workplace after the employee would have been dismissed for bad
cause.'” Later, De Gaay Fortman nuanced his statement, considering
reinstatement as the appropriate remedy for unjust dismissal, wnless the
circumstances made reinstatement impossible.163 In 1934, with the celebration
of the 25th birthday of the Act of the Employment Agreement, Levenbach,
again, asked attention for the introduction of a just cause standard in the Act of

157 Levenbach 19264, p. 65. See also Ringeling 1953, p. 12 and 13; Van den Heuvel 1983, p. 30.

158 | evenbach 19264, p. 65; Ringeling 1953, p. 11. For the Betriebsrdtegesetz of 1920, see Kuip 1993a,
p- 292; Jansen en Loonstra 1992, p. 88.

159 Ringeling 1953, p. 15 referring to RBA of 1 February 1934, XIX, p. 99.

10" Eor this doctrine, see Meyers 1964, p. 44-63.

61 Mok 1937, p. 105. See also Ringeling 1953, p. 15; Van den Heuvel 1983, p. 30-32; Jansen en
Loonstra 1992, p. 87 and 88.

162 pe Gaay Fortman 1936, p. 127. See also Van den Heuvel 1983, p. 32.

10 See Ringeling 1953, p. 16 and 17.
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the Employment Agreement of 1907.'®* With the outbreak of the Second World
War, however, the discussion on a just cause for dismissal in the Act of the
Employment Agreement temporarily came to an end.'®

15.1.2 A just cause for dismissal, a right to a job?

In his lecture of 1926, Levenbach stated that when an employer is allowed to
dismiss an employee without cause, a right to a job is lacking.'®® This implies
that the introduction of a just cause standard under dismissal law, in effect,
creates a right to a job. In the Netherlands, Van den Heuvel is one of the first to
defend that an employee has a right to a job, i.e. the just cause standard
guarantees employees continuation of their employment. In defending his
theory, he referred to Frederic Meyers and his classic study on the dismissal
laws of Mexico, France, Great Britain and the United States. Meyers, in fact,
considered the remedy of reinstatement as a symbol of ownership of the job,'’
because this results in a right of the employee to continued employment.'®® In
using the term ‘ownership’, however, he emphasized that

‘[it] is of course, used loosely, as an analogy to more traditional rights of
property rather than as a category of them (...) it implies a change in the system
of rights and obligations surrounding employment and the relationship of
employer to employee.”'®

Van den Heuvel, too, acknowledges that ‘the right to a job’ cannot be seen as an
absolute right.'” Nevertheless, he stressed that one cannot deny that employees
have a right on continuation of employment under Dutch law to the extent that
their rights and obligations are automatically being transferred to the new
employer, in case of a transfer of an undertaking.'”"

In my opinion, the discussion on whether an employee has a right to a
job is a dogmatic one.'”” From a judicial point of view, one cannot speak of a
right to the job. In this respect, Heerma van Voss correctly states that property
under Dutch law is an absolute right, which does not allow for intervention,
unless the owner gives permission hereto. Dutch dismissal law does allow for

164
165

Levenbach 1934, p. 20. See also Van den Heuvel 1983, p. 30.
Phaff 1986, p 31.

166 [ evenbach 1926a, p. 65.

167 Meyers 1964, p. 113. See also Hepple 1981, p. 76.

18 Van den Heuvel 1983, p. 227-229. See Meyers 1964, p. 100.

169 Meyers 1964, p. 1.

Z‘l’ Van den Heuvel 1983, p. 227 and 228.

Transfers of business ownership, in whole or in part, are covered by the EC Directives on transfers of
undertakings. The Netherlands has incorporated the first Directive 77/187/EEC into national law on
27 July 1981 in the Art. 662 through 666, Book 7 Title 10 of the Dutch Civil Code.

172 Rojot 2001, p. 429. See also Heerma van Voss 1992, p. 232.
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intervention of the employer.'” In fact, the main principle under Dutch

dismissal law is that an employer at all times must be able to terminate an
employment agreement.'”* This does not mean that the issue cannot be
approached from a social point of view as well. In my opinion, Van den Heuvel
and Meyers both look at the issue from a social point of view.'” In fact, the
social approach is the only way, in which Article 1 of the European Social
Charter and Article 19(1) of the Dutch Constitution can be interpreted. In brief,
Article 1 provides a right to a job.176 Article 19(1) of the Dutch Constitution
imposes the government to encourage full employment.177 In this respect,
Hepple correctly states that a right to the job as established under /aw must be
considered as an abstract, rather than as an absolute right of the individual. It
does not guarantee a right. Rather, it enables employees to benefit equally with
others of every opportunity to enter freely into any occupation available, hence,
to be frele7 8to earn a living and to enjoy equally with others the benefits of state
policies.

15.2  Legislative history of the BBA 1945

From a corner no one expected a just cause for dismissal was introduced in
Dutch legislation through emergency legislation under the BBA 1495.'” The
latter was meant to be post-war — emergency — legislation only. The following
paragraphs describe its legislative history, and conversion from emergency into
just cause legislation.

15.2.1 Emergency legislation

In effect, the BBA 1945 is a continuation of German legislation,180 introduced
after the Germans invaded the Netherlands on 10 May 1940. Three days after
the invasion, the Dutch Queen Wilhelmina and her government had left for
London. By 15 May 1940, the Germans had occupied the Netherlands.'™'
However, before their departure, the Dutch government had authorized the
Commander in Chief of the Army and Navy of the Netherlands, Winkelman, to

'3 Heerma van Voss 1992, p. 221 and 222.
174

Bles IV, 1909, p. 93-117. See also A.M. Luttmer-Kat, Losbladige Arbeidsovereenkomst, Kluwer,
Deventer, Art. 7:677 BW (DCC) § 2; Heerma van Voss 1992, p. 36 and 37; Van der Grinten 2002, p.
249. See also HR 26 maart 1965, NJ 1965, 163 (Walsweer/Acmesa).

See also Jacobs 1983, p. 4 and 19.

Hepple 1981, p. 69. See also Rojot 2001, p. 428.
Eizenga 1970, p. 3.

Hepple 1981, p. 69.

Mok 1946, p. 225; Van der Grinten en Haakman 1952, p. 27; Convent der Christelijke-Sociale
Organisaties 1957, p. 4; Van den Heuvel 1983, p. 45; Kuip 1993a, p. 128.
180

Naber 1981, p. 59; Van den Heuvel 1983, p. 43; Phaff 1986, p. 33.
181 K srver 2004, p. 171.
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take the necessary decisions in the public interest.'®* Additionally, the Dutch
government in exile could implement emergency legislation by Royal Decree
since deliberations with Parliament were impossible.'®

After the Germans invaded the Netherlands, Dutch companies started to
reduce their costs by terminating employees.'®® Subsequently, on the
recommendation of the Department of Social Affairs, the Commander in Chief
issued the Decree of 27 May 1940 to prevent mass unemployment.'® Under this
Decree, employers were prohibited to cease their activities and/or to diminish
working hours below 36 per week and/or to dismiss 25 or more employees
within a period of 30 days, unless they had received prior authorization of the
Director-General of Labor (Directeur-Generaal van de Arbeid) to terminate
these employment aglreements.186

The Decree of 27 May 1940 was granted a short life only.187 It was replaced by
the First Implementing Order of 13 June 1940 (Eerste Uitvoeringsbesluit)188 that
was based on the Ordinance of the Reich Commissioner Seyss-Inquart of 11
June 1940."*° The latter resulted in three Implementing Orders.'”® Through these
orders the German occupier slowly succeeded in controlling the Dutch labour
market, and in making Dutch workers subservient to the war."”!

In brief, the First Implementing Order prohibited employers to dismiss
employees, unless they had received prior authorization from, or had been
released by the Director-General of Labor (Directeur-Generaal van de Arbeid),
or in case of a summary dismissal. The German invader, however, overlooked
an important aspect. The Dutch Labour Inspectorate (Arbeidsinspectie) that was
in charge of the execution of the Order rather acted in the interest of Dutch
employees, than in the interest of the German enemy.192 Hereupon, under the

182 Van Peijpe 1985, p. 294.

183 Korver 2004, p. 171.

184 Scholtens estimates the number of unemployed at the beginning of May 1940 at approximately

150.000; at the end of May at approximately 270.000; in the summer of 1940 at approximately
400,000 to 500,000. See Scholtens 2005a, p. 29.

Ringeling 1953, p. 18 and 19; Heerma van Voss 1992, p. 64; Van Drongelen 1991, p. 280; Scholtens
2005a, p. 31-33.

Besluit van 27 mei 1940, Stb. O.801.

Ringeling 1953, p. 19; Van den Heuvel 1983, p. 42; Van Peijpe 1985, p. 294; Heerma van Voss

1992, p. 64; Scholtens 2005a, p. 29 and 31-33. The request itself needed to be addressed to the

District Head of the Labour Inspectorate (Districtshoofd van de Arbeidsinspectie). See Van
Drongelen 1991, p. 281; Scholtens 2005a, p. 31.
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Stb. S.800.
189 Heerma van Voss 1992, p. 64.
190
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Verordening van de Rijkscommissaris voor het bezette Nederlandse gebied betreffende het beperken
van werk 11 juni 1940, Verordeningenblad 1940, No. 8. For the Ordinance, see Naber 1981, p. 340.

See also Phaff 1986, p. 31; Heerma van Voss 1992, p. 64.

11 Van der Grinten 1943, p. 21; Van den Heuvel 1983, p. 43, referring to Ph.H.M. Werner, De

ontslagvergunning, Arbeid 1946, p. 42; Phaff 1986, p. 32; Heerma van Voss 1992, p. 65 and 67.
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Verordeningsblad No. 9/1940, Stb. S 800. See Ringeling 1953, p. 19; Van den Heuvel 1983, p. 42,
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Second Implementing Order (Tweede Uitvoeringsbesluit) of 24 September 1941,
the German enemy established an Employment Office (Rijksarbeidsbureau) and
district employment offices ((?ewestelijke arbeidsbureaus) to take over the duty
of the Labour Inspectorate.””> Under the Third Implementing Order of 20
February 1942 (Derde Uitvoeringsbesluif), which replaced the First,"”* the
newly established district employment offices were assigned with the issuance
and the refusal of permits for dismissal.'””> Elaborating on the Ordinance of the
Reich Commissioner Seyss-Inquart of 1 March 1943,'”® the Third Implementing
Order required that (i) an employee, too, needed permission; (ii) any termination
without permission would be invalid;"’ (i11) termination of employment by
mutual agreement without permission would be invalid;'”® and (iv) the employer
needed permission to dismiss and appoint employees.199

In 1944, the Dutch government realized that the end of the war was in sight. It
imagined that Dutch prisoners in war would return to the Netherlands, and that
this would result in chaos on the labour market. To meet this problem, the Dutch
government in exile issued the Special Decree on Labor Relations of 17 July
1944 (Buitengewoon Besluit Arbeidsverhoudingen or 1944 Special Decree),”™
and four other Decrees.””' The 1944 Special Decree was based on drafts of the
Minister of Social Affairs. After some deliberations and minor changes of the
draft of November 1943, the final draft was sent to the Prime Minister on 10
December 1943. Subsequently, the 1944 Special Decree went into force in
September 1944 in the South, being first liberated. The 1944 Special Decree
reached the occupied territory in March 1945.2%

When the 1944 Special Decree reached this territory, the Committee of
Confidants (College van Vertrouwensmannen), meanwhile, had appointed
Scholtens, a former Secretary-General, to take measures, regulating the labour

referring to M.G. Levenbach, De ontslagregeling, RBA of 1 August 1940, XXVI, No. 5, p. 33; Phaff
1986, p. 31; Scholtens 2005a, p. 33-35.
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van betrekking), Verordeningenblad 1943, No. 20, aflevering 7. For this Ordinance, see Naber 1981,

p. 342-348.

197 Van der Grinten 1943, p. 1 and 9. Van den Heuvel 1983, p. 43; Phaff 1986, p. 32; Van Drongelen
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Dienske 1965, p. 13; Van den Heuvel 1983, p. 42 and 43; Phaff 1986, p. 31 and 32; Heerma van
Voss 1992, p. 66.
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market after the war.”®® This had resulted in a draft, better known as the

Emergency Regulation of 1944 (Noodregeling Arbeidszaken —1944).*"*
Scholtens, Levenbach and representatives of employees ‘and employers’
associations, which had realized they needed to work together in light of the
restoration of the Netherlands, designed the latter secretly during the war.*”> On
17 May 1945, this cooperation would result in the Labour Foundation (Stichting
van de Arbeid or STAR).206 The Committee of Confidants strongly opposed
when it received the 1944 Special Decree, because the Minister of Social Affairs
had not taken into consideration the sentiment of the war. For example, the
Minister had appointed the district employment offices to grant permits,
neglecting the fact that these offices were strongly related to the German
occupier.”’” In spite of the Committee’s objections, the 1944 Special Decree
remained unchanged and went into force in all parts of the Netherlands, once
they were liberated.”” In brief, under the 1944 Special Decree the employer
needed prior authorization of the Director of the District Employment Office
(Directeur van het Gewestelijk Arbeidsbureau) to dismiss the employee.”” The
reason for the Dutch government to adopt the 1944 Special Decree was that the
situation on the Dutch labour market called for immediate measures. In addition,
this Decree — through the amendment of 29 December 1944 — determined that
employees, too, needed permission to terminate the employment agreement.”"
The reason was the shortage of skilled employees after the war, resulting in a
‘loan Wagilbetween employers and frustrating the government’s income policy at
the time.

The Preamble of the 1944 Special Decree was clear, in that it was temporary —
emergency — legislation only.212 Also the BBA 1945, replacing the 1944 Special
Decree,”"” was emergency legislation.214 Due to the latter, both, therefore, lack

293 This Committee was appointed by the Dutch government in exile in 1944 to represent the

government in the occupied territory during its absence. See Scholtens 2005a, p. 46.

For this Emergency Regulation (Noodregeling Arbeidszaken 1944), see Naber 1981, p. 372-376;

Scholtens 2005a, p. 46.

295 Van den Heuvel 1983, p. 43 and 44 referring to M.G. Levenbach, Kanttekeningen bij het

Buitengewoon Besluit Arbeidsverhoudingen, Sociaal Maandblad 1947, p. 38; Van Peijpe 1985,
p- 312; Van Drongelen 1991, p. 289 and 290; Heerma van Voss 1992, p. 69.

Centraal Sociaal Werkgevers-Verbond 1954, p. 62; Van Drongelen 1991, p. 288; Heerma van Voss
1992, p. 68.

Heerma van Voss 1992, p. 69, footnote 216, referring to Van Drongelen 1986, p. 104; Scholtens

2005a, p. 46-54.

298 Centraal Sociaal Werkgevers-Verbond 1954, p. 61; Van den Heuvel 1983, p. 43; Phaff 1986, p. 33.

299 Besluit van 17 juli 1944, houdende vaststelling van het Buitengewoon Besluit Arbeidsverhoudingen,
Stb. 1944, E 52.

210 Besluit van 29 december 1944, houdende wijziging van het BBA, Stb. E.157.

21 Scholtens 2005a, p. 54-56. The Director was not allowed to refuse the permit when this would

frustrate an improvement of the employee’s position. See Phaff 1986, p. 33.

212 Ringeling 1953, p. 19 and 20.
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an Explanatory Memorandum (Memorie van Toelichting).”"> From archives,
however, it can be derived that the Minister of Social Affairs sent a draft
underlying the BBA 1945 to the Labour Foundation on 25 July 1945. The
Labour Foundation had reacted disappointed, due to the fact that the draft
underlying the BBA 1945 strongly deviated from the Emergency Regulation of
1944 .2'° In brief, the latter determined that an employer needed permission to
terminate an employment agreement, a summary dismissal exempted. The
Director-General of Labor (Directeur-Generaal van de Arbeid) was authorized
to grant permits. The rationale behind the latter was the resistance of the Dutch
population against the district employment offices, considering these offices as
an invention of the German occupier.217 Last, the Emergency Regulation
determined that to dismiss an employee in violation of the foregoing would be
invalid, on the condition that its invalidity would be timely invoked by the
employee within six months.*"®

Unlike the Emergency Regulation of 1944, the BBA 1945 determined
that the employer and the employee needed permission to terminate the
employment agreement. Moreover, it appointed the district employment offices
to grant permits, due to their expertise on the subject.””” Hence, the protest of the
Committee of Confidants was in vain. The BBA 1945 remained unchanged.
After it had been sent to the Council of Ministers on 5 September 1945, the
Queen signed it on 5 October 1945. It went into force on 15 October 1945.2%°

15.2.2 Just cause legislation

In 1949, the Netherlands Supreme Court held that the BBA 1945 had legal
force, referring to its necessity in light of the special circumstances of the war.””!
This explains that the BBA 1945, as today, still exists although it was primarily
emergency legislation. This paragraph examines when this emergency
legislation, in effect, was converted into just cause legislation. The legislative
history of the BBA 1945 started with the issuance of the Decree of 27 May 1940
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by the Commander in Chief of the Army and Navy of the Netherlands.*** The
intent of this Decree was to prevent mass unemployment. The aim of this
Decree, thus, was not to provide protection to employees against arbitrary
dismissal in general.”> The First Implementing Order of 13 June 1940, which
replaced the Decree of 27 May 1940, did provide just cause protection.
Paragraph 2.2 of this Order in this respect held that a request, in which an
employer asked for permission to terminate the employment agreement, needed
to be well founded, which implies the requirement of a just cause for dismissal.
The same requirement emerged from the Third Implementing Order of 20
February 1942.** Because the German enemy with one goal issued these Orders
only, to control the Dutch labour market and to make Dutch workers subservient
to the war, one cannot speak of just cause legislation.225

When the Dutch government in exile issued the 1944 Special Decree,
this was not to create just cause legislation either. Rather, to prevent mass
unemployment and to create social peace on the labour market after the war.*®
To a certain extent, it provided just cause protection, however. Article 6 of the
1944 Special Decree required a summary investigation on the cause for
dismissal. In this respect, the 1944 Special Decree determined that an employer
needed prior authorization of the Director of the District Employment Office to
dismiss an employee, unless (i) the employee was dismissed based on urgent
cause; (ii) parties had reached mutual consent on termination of employment;
(ii1) an employee had been involved with the German National-Socialist
movement; or (iv) it concerned a female employee hired after 9 May 1940, who
had replaced a male employee called for military service during the war.”?’ In all
other cases, the 1944 Special Decree required a summary investigation on the
cause for dismissal by the Director.”*® Through the amendment of 29 December
1944, the 1944 Special Decree, in fact, converted ‘a summary investigation’ into
‘an investigation’.229 The general opinion, nonetheless, is that the BBA 1945 first
introduced an administrative control on the side of the government to protect

222 Naber refers to the German measure of 1 September 1939 — when Germany invaded Poland — as the
true origins of the BBA 1945. For this measure, see Naber 1981, p. 24-27, 335 and 338. See also
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223 Ringeling 1953, p. 19.
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Arbeidsrecht: VA), Alphen aan den Rijn 1942, p. 5; and, M.G. Levenbach, Waar staan wij met het
arbeidsrecht?, Sociaal Maandblad 1946, p. 7 e.v. See also Scholtens 2005a, p. 35.
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Centraal Sociaal Werkgevers-Verbond 1954, p. 61; Naber 1981, p. 56; Scholtens 2005a, p. 37-43.
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Naber 1981, p. 55; Scholtens 2005a, p. 42-46.
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den Heuvel 1983, p. 44; Phaff 1986, p. 33; Heerma van Voss 1992, p. 68. To the extent the BBA
1945 abolished this rule, it had been implemented through the Directives of the district employment
offices again. See Ringeling 1953, p. 21; Centraal Sociaal Werkgevers-Verbond 1954, p. 62.
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employees against arbitrary dismissal in general. > In this respect, the Circular

Letter of the Director of the District Employment Office of 21 January 1946
stipulated that the Director was authorized to grant permission to the employer
only in case of (i) a surplus of workers; (ii) incapability of the worker; and (iii)
breach of trust.”

The intent of the Dutch government behind the BBA 1945 was to serve the
interests of employees and employers and the public.** Hence, it does not
protect employees only.233 In fact, the priority of these interests shifted over the
years, dependent on the circumstances.”* For example, after the war, the
restoration of the economy had the highest priority. The interests of employers,
in turn, was best served during the period of economic recovery in the sixties
and seventies.”> On the other hand, it was said that the BBA 1945 primarily
provided protection to employees (i) after the decision of the Netherlands
Supreme Court in 1948, which held that an employer could terminate the
employment agreement only affer having obtained prior authorization to dismiss
the employee;® and (ii) after a 1999 amendment of the BBA 1945, under which
employees no longer need to ask for permission to terminate the employment
relationship.”’

In literature, the claim that the interests of the employer, and the public,
would no longer play a role under the BBA 1945 is strongly denied, however.”®
In fact, the Directives of 1974’ explicitly determined that the Director of the
District Employment Office in granting permits must balance the interests of the
employer and the employee against the public interest.”*” The Dismissal Decree,
which replaced the Directives in 1998.**' too, explicitly determines that the

230 Ringeling 1953, p. 21; Convent der Christelijke-Sociale Organisaties 1957, p. 4; Haakman 1966,

p. 147, referring to Dienske 1965, chapter III; Naber 1981, p. 389; Van den Heuvel 1983, p. 44 and
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CWI** — which grants and refuses permits — must balance the interests of the
employer and the employee against the public interests under the Dismissal
Decree. In collective dismissals, the public interest is to prevent mass layoffs. In
individual dismissals, the public interest is preventing rash dismissals (i) to
protect employees against loss of income, and to protect the weak in particular;
and (i1) zt% restrict the number of applicants for invalidity and unemployment
benefits.

15.3  Legislative history of Book 7 Title 10 of the Dutch Civil Code
15.3.1 The Act of the Employment Agreement of 1907

To understand how the rules on employment termination under the BBA 1945
and Book 7 Title 10 of the Dutch Civil Code interact, I will now describe the
legislative history of the latter, which starts in 1891 when the Minister of
Justice, Smidt, asked Drucker to prepare a draft of an Act of the Employment
Agreement. Drucker hereupon submitted his first draft in 1894. Smidt resigned
shortly after he received the draft, hence, could not pay significant attention to it.
In 1898, Drucker received a renewed assignment from the new Minister of
Justice, Cort van der Linden, who received the (second) draft on 17 October of
that same year, which resulted in a Bill.*** Hereupon, the Minister of Justice sent
the Bill to the Lower House on 7 May 1901. It was withdrawn that same year.
The new Minister of Justice, Loeff, however, on 28 January 1904 sent to
Parliament virtually the same Bill as submitted earlier in 1901. The Bill was
discussed in Parliament under a new Minister of Justice, Raalte, who had
succeeded Loeff in 1905.** The Lower House adopted the Bill with 79 to 8
votes against. On 10 July 1907, the Bill was adopted in the Upper House, with
29 to 15 votes against, and approved by the Queen on 13 July 1907.* The date

22 The CWI replaced the Regional Director of Labor Services (Regionaal Directeur van de

arbeidsvoorzieningsorganisatie or RDA) as from 1 January 2002. The Regional Director of Labor
Services, in turn, replaced the Director of the district employment office (Directeur van het

gewestelijk arbeidsbureau) as from 1 January 1999. See Van Drongelen en Van Rijs 2003, p. 19-21.

* To the extent the Dismissal Decree treats the elderly and the disabled as special categories it is

argued to serve the public interest. See Van den Heuvel 1983, p. 45, referring to M.G. Levenbach,
Kanttekeningen bij het Buitengewoon Besluit Arbeidsverhoudingen, Sociaal Maandblad 1947, p. 41;
Van der Heijden 1984, p. 61. See also below under § 16.3.

Bles I, 1907, p. v; Canes 1908, p. 9 and 10; Meijers 1912, p. 40; Phaff 1986, p. 9; Kuip 1993a,

p- 25; Heerma van Voss 1992, p. 33; C.J. Loonstra, Losbladige Arbeidsovereenkomst, Kluwer,
Deventer, Boek 7 Titel 10, Inleiding § 3.2.

New provisions, which were introduced — compared to the draft of Drucker of 17 October 1898 —
were those with regard to the exclusive jurisdiction and the venue of the Cantonal Court in
employment and labor matters, and provisions with regard to the collective bargaining agreement
(Art. 1637n). See Bles I, 1907, p. vi-viii; Canes 1908, p. 12; Meijers 1912, p. 40, 41 and 73; Phaff
1986, p. 9; Kuip 1993a, p. 25 and 26; Heerma van Voss 1992, p. 33.

Canes 1908, p. 13 and 14; Meijers 1912, p. 41; C.J. Loonstra, Losbladige Arbeidsovereenkomst,
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of entry into force of the Act of the Employment Agreement was set on 1
February 1909.%*

The Act of the Employment Agreement of 1907 consisted of the
Articles 1637a-1639dd. However, on 25 April 1947, Meijers was assigned by
the government to design a New Dutch Civil Code (Nieuw Burgerlijk Wetboek
or NBW). Subsequently, Book 1 on the law of persons and family law
(personen- en familierecht), and Book 2 on the law of legal persons
(rechtspersonenrecht) went into force on 1 January 1970 and 26 July 1976,
respectively.248 To the employment relationship, Book 3 on patrimonial law
(vermogensrecht), and Book 6 on the law of obligations (verbintenissenrecht)
are important.249 These Books — together with Book 5 on the law of property
(zakenrecht) — went into force on 1 November 1992.*° Subsequently, the
Articles of the Act of the Employment Agreement of 1907, in turn, required
adjustment to the Books 3 and 6. Consequently, the Act of the Employment
Agreement of 1907 temporarily became Book 7A Title 7A of the Dutch Civil
Code. Levenbach, meanwhile, already had been asked to revise the Articles of
the Act of the Employment Agreement of 1907, to be incorporated in the New
Dutch Civil Code. His draft of 1972 formed the basis™' for what would become
Book 7 Title 10 of the Dutch Civil Code (Articles 610 to 689), of which the date
of entry into force was set on 1 April 1997.%

The Act of the Employment Agreement of 1907 is preceded by a summary
regulation on master and servants (huur van dienstboden en werklieden),
consisting of the Articles 1637 to 1639.2 Article 1585, too, applied to the
employment relationship. At the time, one generally considered the employment
relationship as one of rental of services under Article 1583, which Article
distinguished between rental of goods (huur van goederen) and rental of
services (huur van diensten). Article 1585 described the latter as an agreement
by which one party, the servant, commits himself to perform work for the other,
the master, in exchange of payment.254 The Articles 1637 to 1639 provided
detailed rules for the rental of services. The Articles 1637 and 1638 derived
from the French Code Civil, with the exception of Article 1639 that derived
from Dutch ancient custom law (oud-vaderlands recht).zs5 Because the French
Code Civil did not provide a rule on employment termination, the legislature

247
248
249
250
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See also below under § 28.3.1.
For Books 3, 5 and 6, see KB 9 mei 1980, Stb. 430, 431 and 432, respectively.
21 For both drafts, see Van der Heijden 1991: enclosures.
22 St 1996, 406 and 562. See also Van Slooten 1997, p. 284-288; Jacobs, Massuger en Plesser 1997.
233 Meijers 1912, p. 3; Phaff 1986, p. 9; CJ. Loonstra, Losbladige Arbeidsovereenkomst, Kluwer,
Deventer, Boek 7 Titel 10, Inleiding § 3.2. See also below under § 28.2.1.

2% For an in-depth discussion of these Articles — in relation to Art. 1637 to 1639 — see Drucker 1894.

See also Cornelissens 1959, p. 519 and 520.

25 Foran in-depth discussion of the legislative history of these Articles, see below under § 28.2.1.
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had adopted the rule under Dutch ancient custom law.**® It, however, applied to

employment agreements for a definite period only. In this respect, it is
noteworthy to mention that, according to custom, parties generally did not agree
upon contracts for an indefinite period.>’

More specifically, under Article 1639, parties could terminate the
employment agreement for a definite period, prior to the expiry date, with a
legal reason (wettige reden) only.”® It determined that the servant who wished
to terminate the contract prior to the expiry date, needed a legal reason to
establish that he would be entitled to his salary until the expiry date. The master,
too, could terminate the contract prior to the expiry date, with a legal reason.
However, in case the master terminated the contract without a legal reason,
Article 1639 explicitly determined that the master needed to provide the servant
with a severance payment of at least six weeks, and less, if the contract had
lasted shorter than six weeks. Consequently, the Dutch Civil Code of 1838 did
not provide rules on employment termination for employment agreements for an
indefinite period. In contrast, French courts applied the doctrine of abus de droit
to employment agreements for an indefinite period, providing employees just
cause protection. In the Netherlands, employers could still dismiss these
employees at will.>® Only when parties had agreed upon a notice period, did
they need to respect this period. However, in practice, parties did not agree upon
a notice period, or agreed upon short notice periods only.**® Hence, the summary
regulation led to abuse by employers of workers. First, the regulation did not
provide rules on employment agreements for an indefinite period, or other
important situations, e.g. non-competition. Second, the term ‘legal reason’ in
Article 1639 was not defined, which caused insecurity for employers and
employees.%] Last, Article 1638 was considered as ancient. This Article
determined that a servant had to take the master on his word. This rule was
effective in small settings, but not in bigger ones such as factories.”*

To prevent abuse, the legislature enacted the Act of the Employment Agreement
of 1907, which replaced the summary regulation.”* In brief, a new Article 1637
enumerated three contracts of work (i) the employment agreement

236 Cornelissens 1959, p. 36.

BT fact, until 1945 the employment agreement for a definite period was more attractive than an

employment agreement for an indefinite period. See Loonstra 2004, p 30-32.
258
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(arbeidsovereenkomst);, (ii) the contract for services (overeenkomst van
opdracht); and (ii1) the acceptance of work (aanneming van werk). In total, 78
provisions (Articles 1637 to 1639x) applied to the employment agreement, and 4
provisions (Articles1640 to 1643) to the acceptance of work. The contract for
services did not (yet) hold detailed rules.*** The discrepancy in number of
provisions between the employment agreement and the acceptance of work is
striking. This difference is due to the subordination of employees under the
employment agreement, which, too, explains that, the Articles 1639¢e to 1639x
on employment termination, in total twenty, were virtually all fully mandatory
(vol-dwingend) to prevent employees from being abused by employers.265 Under
the Act

e parties could agree upon a contract for a definite period, which
automatically expired after the expiry date and, in principle, could
not be terminated in between;

e parties could agree upon a contract for an indefinite period, which
could be terminated at all times, provided they respected a notice
period;

e parties could agree upon a probationary period, which could be
terminated at all times; and

e contracts automatically came to an end through the death of the
employee.

The possibility of termination by mutual consent was not mentioned in the
Act.*®® To this situation, general contract principles applied.267 Other ways to
terminate the employment agreement were through (i) unilateral termination of
the contract with severance payment; (ii) dissolution of the contract by the court
for serious cause; and (ii1) dissolution of the contract by court based on breach
of contract. As today, Book 7 Title 10 of the Dutch Civil Code reflects these
ways of dismissal.>*®

Also, to conditions subsequent in employment agreements, general contract
principles — of Book 6 — of the Dutch Civil Code applied. Besides, the Articles
1639¢.3 and 4 (Articles 7:667.7 and 8 DCC) applied, determining that
conditions subsequent in employment agreements are invalid when the
conditions stipulate that marriage or registered partnership (Section 7) and/or
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Meanwhile, Book 7 Title 7 DCC contains specific rules on the contract for service