Letter of intent in international contracting



© Ekaterina Pannebakker, 2016. All rights reserved. No part of this text may be reproduced,
distributed or transmitted in any form or by any means including photocopying, recording or
other electronic or mechanical methods, without prior written permission of the author.



Letter of Intent in International Contracting

Intentieverklaring bij internationaal contracteren

Thesis

to obtain the degree of Doctor from the
Erasmus University Rotterdam
by command of the
rector magnificus

Prof. dr. H.A.P. Pols

and in accordance with the decision of the Doctorate Board.
The public defence shall be held on

22 December 2016 at 11.30 hours
by

Ekaterina Pannebakker
born in Moscow, Russia

Erasmus University Rotterdam /6‘24{.&\9



Doctoral Committee:

Promotors:

Other members:

Prof. dr. X.E. Kramer
Prof. dr. S.D. Lindenbergh

Prof. N.H. Andrews M.A., B.C.L.
Prof. dr. A.G. Castermans
Prof. dr. H.\N. Schelhaas



Acknowledgments

This study is a result of a doctoral trajectory, during which many people supported me. Their
help is deeply appreciated.

Particular words of gratitude are owed to my promotors: Xandra Kramer for her
encouragement and professionalism in supervision and Siewert Lindenbergh for his
thoughtful input at the last stage of the research. | am grateful to Ellen Hey and Sanne
Taekema for their coaching during the drafting of research proposal. At the last stage of
writing, | appreciate the time of the members of the doctoral commitee Harriét Schelhaas,
Neil Andrews, and Alex Geert Castermans who have kindly agreed to read the typescript,
and value the interest of the other committee members Sanne Taekema, Bob Wessels,
Rieme-Jan Tjittes and Filip De Ly.

Thanks are also due to Filip De Ly and the Groupe de Travail Contrats Internationaux for
always having reminded me about the law in practice; from among the Groupe’s members,
a particular note of gratitude is owed to Denis Philippe for sharing his thoughts about an
arbitration clause in a letter of intent.

Part of the research was conducted abroad. The stay at the University of Cambridge (UK)
greatly contributed to the study. | respectfully thank Neil Andrews for his kind invitation.
The time in Italy at the UNIDROIT was inspiring and fruitful, thanks to the UNIDROIT staff in
Rome. It was kind of Anna Veneziano to explain in broad brushstrokes the general structure
of the DCFR. It was also a privilege to meet young professionals. | am indebted to Morgane
Bona-Pellissier for her help in accessing sources of French law and to Alexandra Logue for a
general discussion about the US legal system. A note of acknowledgment is also due to the
UK Foundation for International Uniform Law for the financial contribution to the stay in
Italy.

My colleagues at Erasmus School of Law have made the research time a pleasant human
experience. | am grateful to Laura van Bochove for insights into the Dutch culture and
language and for her integrity in the common tasks we still happen to have. Thanks to Alina
Ontanu for having loyally shared with me the workplace and good times in Cambridge, to
Erlis Themeli, Piotr Wilinski, Marta Kolacz, Denise Korthals Altes Biemans, Steven Stuij,
Monique Hazelhorst and fellow PhD candidates for many interesting discussions. Thanks to
the former student assistants Sander Rijsterborgh, Ramses de Leeuw, Tom Vleeschhouwer,
and the secretariat of the Private law department for technical support.

That Laura van Bochove and Erlis Themeli accepted to stand by me as paranymphs at the
ceremony of the doctoral defense is a great favour.

The last words of gratitude are to my mother and my family for their humour and
encouragement and to Nelleke Stolwijk for all her practical help, genuine cheer and
optimism.

The law is stated at the end of August 2016.
Ekaterina Pannebakker
Rotterdam, autumn 2016



Contents

ACKNOWIEAGMENTS ...t e e e e e et e e e e e e e e s e aarraaeeeeee e e nnnraeneess i
ABDBIEVIAtioNS .........oooiiiiii e e e s e e e et e e e e e etaeeeanraaeaaan Xi
S 1 o e 11 Tt o Yo SRS 1
1.1. Memorandum of agreement in Texaco V. Pennzoil .......cccccuveeiiiiiiiciiveeineceeiecireeeenen, 1
1.2, Defining letter Of INTENT....uueiii i e e eearbar e e e e e e eas 2
1.2.1. Multitude of interchangeable titleS........cccvvviiieiiiiiiii e, 2
1.2.2.  From broad definition to qualification ........cccccvveeiiiiiiiiiiiieeiee e, 2
1.2.3. Working definition: contractually organized negotiations..........cccccvveereevieinnnnnenn. 3
1.3. Problems posed by issuing letter of intent and this study’s hypothesis..................... 3
1.3.1. Noteon levels of rule-making........cccceeeiiiiciiiiiie e 3
1.3.2. National level: contract formation and precontractual liability.........cc.cccceunnneeen. 4

1.3.3. International level: hypothesis on privatization of negotiations in business self-
=T =U] =1 o o TSP 5
1.4, ReSEArCh qUESTION .....eeeiiiiieee et e et e e e e e e e et r e e e e e e s e s nnreraeeeeeeeenns 6
0 T o Yol U - 1 g o IX-Yol o o 1T SSR 7
Y ST |V =Y o g Voo o] Lo -4V A PP RPPPR 9
1.6.1. Comparative functional method in three steps........ccccooviiiiiniiieiiniiieeeceee 9
1.6.2. The first step: interdisciplinary argument to identify parameters for comparison
.............................................................................................................................. 10
1.6.3. The second step: comparison, selected jurisdictions........cccceecuveeerriieeeiriieeeenne 11
1.6.4. The third step: towards a harmonized approach ........ccccccvevieviieeiniiieee e 13
1.7. Sources and translation ... e 14
1.8, OULIINE Of the STUAY .. .uuuiiiiieei e e e eee e e e e e e eesarraeeeeeeeenans 14
2. Dynamics of negotiations and the content of letter of intent...............ccccovvveeeiiinnninn, 17
P28 N 4 o Yo [0 4 o T o PRSP 17
D 1= 1= {0 1 - [ ] o =3P 19
2.2.1.  Strategies and taCTiCS ...coiciiiieeiee et e et e e e e e e e e e e e e e e enaanns 19
2.2.2. Substantive and dynamic conStitUENtS.........ccoeciirieiieieiiiccieeeee e 20
2.3, Statics in contract formation ........cocccieiiiiiii e 22
2.3.1. Note on offer and aCCEPLANCE .....ccccvvrieiiie et eeeeearaer e e e e s seanes 22
2.3.2. Existing critique of statics in the analysis of contract formation .........cccc.cou.. 24
2.4, 1dentifying the dYNAIMICS ....uuveeiiiiiiiiiiieieee e e e e e e e e e e saaraeeeeas 27
2.4.1. The critique of the offer and acceptance rules in the light of negotiation studies.
.............................................................................................................................. 27
2.4.2. Criterion for distinguishing between statics and dynamics..........ceccevvvvveeeeernnnns 28
P28 T o1 o Vol T Y [ o SR 29
R 0 ¥l o T8 1 SR 31
00 I [ o o Yo [W Tt o Yo PR 31
3.2. Sources of Dutch law and terminology ........ccooeeciiiiieie e 32
3.2.1. Dutch Civil code, case law, and scholarship .......ccccccceeeeiecciiiiieee e, 32
3.2.2.  Translation of tErMS ... e e e e 33

3.3. Negotiations as an invisible magneticfield.........ccccoeeeeiiieicc e, 34



3.3.1. Freedom Of NEZOTIATIONS ....ueeeiiiiiiiiiiieiiec e e e e e e e sanes 34
3.3.2. Limitations of freedom of negotiations and factors to balance...........ccc...c........ 35
3.3.2.1. Reasonableness and fairness.......ccccccuvieeeiiiiee et 36
3.3.2.2. Expectation of the imminent conclusion of the negotiated contract.............. 37
3.3.2.3. Justified interest of the party breaking off negotiations ........ccccccoeveniiiennenn. 39
3.4, Contract tO NEEOLIATE ..ooovieie i e aaaae 39
3.4.1. Gradual formation of coNtract.........ccccveeeeiiiiccce e 40
3.4.2. Types of contracts to Negotiate.....cccuviiieeeii i 40
3.4.3. Criteria of distinCtioN .....ceviiiieiie e e 41
3.5. Tort law: misuse of information received in negotiations ........cccccceeeevcciiieeeee e 42
3.6. The limited role of unjust enrichment..........ccocociiiiiiii i, 43
3.7. Dynamics of negotiations addressed in €ase |aW.......cccveveiriiieiiniiiee i 44
3.7.1. Agreement 10 NegOtiate ...oooei i 44
3.7.2. Agreement to negotiate in good faith........ccooiiiiiiiiii 45
3.7.3.  Provision on the non-binding character of negotiations..........cccccevviiiiiiiinennn. 45
3.7.3.1. Subject to CONTract ProViSIONS .....ccivviiieiiriiiee ettt e e s 45
3.7.3.2. HONOUTIAbIE PIEAGE ....eeiieieeeeetee ettt et 47
3.7.4. Coming about of the final contract within the discretion of one of the parties.47
T T o ol [V 1 1Y/ oY 2SR 48
A T Oe] oV o [T o A = [ Y 2R 49
3.7.7. Provisions on costs incurred in negotiations and liability .........ccceeevvvveeeeeennnnnns 50
3.7.8.  BrEaK-UP fEES cuuurreeiie ittt ettt e e e e e e e e e st r e e e e e e e e e s anrrereaeeee s nnrrens 51
3.7.9.  DiSpULe reSOIULION....cccieiiiiiiee ettt e e et e e e e e e e e s earereeeeeeeesennnns 51
3.7.9.1. ChOICE OF JaW ..eviiiiiiiie e e e e s e e e aaeeas 51
3.7.9.2. ChOICE OFf COUN weiiiiiiiiiiiiiie et e s e s e sar e e e s e e e e anneas 52
3.7.9.3. ArbItration cooeeeeeee e e e e e naaee s 53
3.8. Liability and remedis......cccoureeiiiiiiiiiiieeiee e e e 54
2R T (=T o o Y=o L1 SR 54
3.8.1.1. RECOVEIY Of AAMAEE c.ccceiieirirrieiiee ettt cetreee e e e e e eearrar e e e e e e sensabaaeeeeeeenas 54
3.8.1.2. Order t0 NEGOLIAtE ...ccciii i ———— 55
3.8.2. Interaction of causes of aCtioN ..........eeeveiiiiiicciiie s 56
3.8.3. Liability for breaking off negotiations: a liability in tort? The debate and its
=111V T ol USSR 56
3.8.4. Conditions of liability in contract and tort..........cccceveeiiiicciiiee e, 57
IS TR o o Vol [V 1] T o SRR 58
=T Tl 4 T8 SRR 61
s I [ oY o Yo [ ot oY o SRR 61
4.2. Sources of French law and terminology ........ceeeiiieieciiiieiiee e 63
4.2.1. Code civil, reform of 2016, case law and scholarship......ccccccoeecciiiieeeeeecccnienen. 63
4.2.2. Translation Of tEIMS....cciie i e e e 64
4.3. Negotiations as particularly rigorous ethics.......ccccceviiiiiieiiniiieeiceeereee e 65
4.3.1. Freedom of NEGOLIAtIONS .....cviiriiiiiiiiieeece e 65
4.3.2. Good faith and related dUties......ccccceeeeeciiiiiei e 66
4.3.2.1. Bonne foi as umbrella for precontractual duties ..........ccccoeviveeiirciieeiniieeennns 66
I T R o1V | 1 Y TSP 67

4.3.2.3. CONSISTENT DONAVIOUN ... eeieeee ettt e et e e e et e e e e taeeseenanaes 68



I S I -1 o 1] o - | =T [V AU 69
4.3.2.5. CoNfIdenTiality cooooevvreeeeeieiieiieeee e e e e e r e e e e eean 70
4.3.3. Breach of the duty as fault in tort......cccoccovvvieiiiiiiii e 70
4.3.3.1. Fault related to withdrawal from negotiations.........cccccceeevvevviveeeeee e, 71
4.3.3.2. Fault in conducting negotiations ........cccvivieeeiiiiccceeee e, 75
A4, AVANT-CONTIAt. ittt e er e e e e e e e et eatabesseseeeeeeaesssnassseeseasenens 75
4.4.1. Agreements 10 NEGOTIATE ...t 76
4.4.1.1. Project Of CONTracCt.....cii i e e e 76
4.4.1.2. Agreement in PrinCiple ..o e a e 77
4.4.2. Preliminary agreements in the OrdonnNance ........cccccveeeeeeeiccciieeeee e, 78
4.4.2.1. Pre-emption @8reemMENT ..ccvviiiiiiiiii 78
4.4.2.2. UNilateral PromiSe ...uuiiiiiiieeieiiiiee ettt ettt ettt e e e e s stae e e s saae e e s s sabaeeesnaneeas 79
4.4.3. INterim agreemMENT.. ..ottt e et e e e e e e e e e e e e e e e e e e e e e e e as 80
4.5. Limited role of unjust enrichMeNTt......cccciiiiiiii e 81
4.6. Dynamics of negotiations addressed in case [aW .........ccccveviriiiieiiiiieee i 83
4.6.1. Provision on the non-binding character of negotiations.........ccccoccveeivriveeeinnen. 83
4.6.2. ODbligation t0 NEZOLIAtE ...c..uviii it 84
S T (el [V 1Y/ 1 4V 2 PRSPPI 84
4.6.4.  Confidentiality..cccccccuiieieieie e er e e e e e et rr e e e e e e eenaas 84
4.6.5. DiSPULE r@SOIULION . ...uuviiiii ittt e e e e brre e e e e e e e e ntrereeeeeeeas 85
4.6.6.  Distribution Of COSTS...uuiiiiiiiiiiiiiiie e e e e e saee e 86
4.7. Liability and remMeAIES.....cccoeicciiieieee ettt e e e e e e e e e e eenanes 86
4.7.1. Precontractual liability in TOrt.......eeeiii i 86
Ot N N D - 0 = 1= 87
4.7.1.2. Decrease of recovery for taking riskS .....couveeeiieieciiiieeeee et 89
4.7.1.3. Conditions of liability iN TOrt.......euiiiiiiiiiiiieeie e 90
4.7.2. Contractual liability: remedies for breach of avant-contrat...........cccccccevevunnnnenn. 91
4.7.2.1. Breach of an obligation to NEgOtiate......cccveeiiivicciiiieeiee e 91
4.7.2.2. Breach of pre-emption agreement......ccccveeeeeiieicciiieeeee e eeenrreeeee e 91
4.7.2.3. Breach of unilateral promise .........cicuiieeiieiiiiccieeeec e 92
4.7.2.4. Conditions of contractual liability .......ccooveeeeiiiiiiiiie e, 92
4.7.3. Interaction of causes of ACtiON .......ccccveieeiiiiie i 92
< T 6o Y ol [V ] o o SRR 93
L =1 1T 1 o I - 11U 95
LTS B [ o oo 1¥ Tt o Yo SRR 95
5.2, Sources of ENGIISh [aW c.....eeuiiiiiieec et 96
5.3. Negotiations as adversarial ProCESS ........vieeiieiciiiiieee e e e e 97
5.3.1. Freedom of NegOotiatioNs .......ccceiiiicciiiiiee e 98
5.3.2. Unenforceability of agreement to agree and similar .........ccccceeeevieiiieeeecenccnns 98
5.3.2.1. Walford V. MIES....ccc ittt et e e e e e e rarr e e e e e e e e 98
5.3.2.2. Best efforts, reasonable endeavours and equivalents..........cccecvieiiriiieennnnns 100
5.3.2.3. Agreement to negotiate in good faith........ccccooviiiiiiiiiiiinii 101
5.3.3. Exception to unenforceability: lock-out agreement........cccccevviveiiiniieeeiniiennnn. 102
5.3.3.1. LOCK-OUt @BrEEMENT ..eiiiiiiiiiiciiiee ettt e s s saee s 102
5.3.3.2. Requirements of consideration and specified time ......ccccecceverviieeirciveennns 102

5.3.3.3. Reasonable period of exclusivity implied.........ccccceeviiieiiniieeiiiieeeceee e 103



5.3.3.4. Right of first N@GOTIatioN.....uvviiiiiiiiieiiieiee e 104
5.3.4. Exception to unenforceability: best endeavours to obtain an export license or a
PIANNINEG PEIMISSION ..vvvvviiiiiiiiiiireeee e eererrere e e e e e sesaabareeeeeeeeesassrrreeeeessessnsssrens 105
5.3.5. No general contract law duties and academic debate.........ccccceeeevvevcnrrveneneenn. 106

5.3.5.1. Critiques of the assumption on the adversarial position of parties in

LY <{o Y A= | AT o P 106

5.3.5.2. Reflections on possible content of bona fides in negotiations...................... 107

5.3.5.3. Judicial standards of ‘reasonableness’ of refusal to mediate......................... 108

5.4. Contract law framework: contractual intent and its negation...........cccccvveveerrnnins 110
5.4.1. HonoUrable PlEAZE ..o et e e e e e e 110
5.4.2. Negotiations ‘subject to contract’ ........cccceieieiiiiiie e 111

5.4.2.1. ‘Subject to contract’: further matters to be negotiated ........cccoccvvevrriinennnnns 111

5.4.2.2. ‘Subject to contract’: formal contract to be signed or essential term to be

T4 =TT PP PRSPPI 112

5.4.2.3. Implied waiver of ‘subject to contract’ clause .......ccccccvvevvviieiinniiieeiniiieeees 113
5.4.3. Divide into binding and non-binding provisions.........cccceccveeiviiieeenniveeesniineenn. 118
5.4.4. Relevant matters of interpretation.......ccccccvvvciieiiniiieicn s 118

5.4.4.1. ObjJeCtiVe PriNCiPle ...ttt 118

5.4.4.2. Ordinary MEANING ......cccoiieiiiiereeeeeeeeiiireeeeeeeeeeretrreeeeeeeeessabsaaeeeeeeeesesrrseeeeeeenns 120

R e T o o o] 11T I =T o o o LU 120

5.4.4.4. Issues of [aw and fact ........ooeeriiii i 122

5.4.4.5. Parol @VIideNCe MU ....ccoceiiiee ettt e 122

5.5. Non-contractual doctrines mandatorily applicable to negotiations..........ccc........... 122
T8 700 S e T - 1V PSSR UPPPRPPPR 123

5.5.1.1. Misrepresentation .......coooiiiiiiiiii i 123

5.5.0.2, DCEIT ..ttt 124

5.5.1.3. Negligent misrepresentation.......cccccvvieeeeieeiiiiciiireeeec e eeeirrrere e 125
5.5.2. Duty of confidence in relations involVing trust...........cccoeevvvveeeieeiiiiiiiieeneee e, 127
5.5.3.  UNJUST @NIICAMENT c.cciiiitieeeec e r e e s e e e aanes 128
5.5.4. INOTE ON ESTOPPEI ceviiiiiiectiieiiee ettt eeeerabbr e e e e e eesesabasereeeseseesnnes 129

5.6. Dynamics of negotiations addressed in Case |aW ........cceeeevvecnreeeeeeeeieniiiieeeeeee e, 130
5.6.1. Provisions on costs and anticipated performance: three lines of cases ........... 130

5.6.1.1. Contractual causes of action granted to both parties: RTS Flexible Systems v.

MOIKErei AlOiS MUIIET.....cci i e e e e e e e s rar e e e e e e e e e anneees 131

5.6.1.2. Only restitution allowed: British Steel Corp v. Cleveland Bridge and Whittle

MOVErS V. HOIYWOO EXPIrESS ...uuiiiiieeiieieciitieee e e e ceitetre e e e e e e sratree e e e e e e seartae e e e e e e s eenneaeeeeas

........................................................................................................................ 133

5.6.1.3. No remedy for taking a business risk: Regalian Properties v. London Docklands
........................................................................................................................ 136

5.6.2.  Confidentiality....ceeeeeiieiiieeec e e 138
5.6.3.  DiSPULE reSOIULION....cciiiiiiiiieiiiiee ettt e sre e e s s aba e e s saaeeeeas 139

5.6.3.1. ChOICE OF QW ...eeriiiieeece e e e e e e e e e e e e 139

5.6.3.2. ChOICE OF COUN ceuuriiiiiiiieieeee e e e e e rrrr e e e e e e e 140

5.6.3.3. Arbitration .o e e e a e e e eeaaas 141

o I |V 1T 1= o o IO PSPPI 142

5.7. Remedies and lability.......cccueiiiriiiiiiiicc e 144

T 2 T 0o o] o = Yot ol = 1YV OO PUP PR UOPRRRRRPIN 144



Vi

T 0 S o T - 1V PSRRI 146
5.7.2. 0. DRI .ottt 146
5.7.2.2. Negligent misrepresentation.......ccccccvveereieeiiiiciiieeeeee e e eeeeeirrrereee e 147
5.7.3. UNJUST @NIICAMENT c.ciiiitieeeec et ee s e e e s e e e aanes 147
5.7.4. Breach of duty of confidence.......cceeueiieeiiiiiece e, 147
5.7.5. Note on exemplary damages .....ccccccviiireieeeieiciirireee e e e secrrrere e e e e e eearrereeeeeeeeanes 148
5.7.6.  Concurrence of aCtiONS .......ceeiiiiiiciiiiiiieee et eescrrre e e e e errere e e e e e e ennes 148
ST - T o o Vol [V 1] T o SRR 148

L8 L - 1 U 153
[0 I [ o oo [W Tt oY o SRR 153
6.2. Approach tothe USlegal SYStem.....cooeeeiiiiieiiii e 155

6.2.1. The term US law and the approach of this Chapter ........ccccccvvvieiiiniieeeininennnn. 155

6.2.2.  JUAICIAl SYSTEM it e e 156

6.2.3.  SOUICES OF [aW .eeiiiiiiiiiiiiiiee et bre e s s ebeeeeea 157
T T8 R 0= 1L < - 1V SRR PPPR 158
6.2.3.2. Systematized and unified of [aW .......coooviiiiiiiii 158
6.2.3.3. LAW @Nd QUILY . ccoiiiiieieiiiee ettt e s e s s e e s s aaee s 159

6.3. From ‘all or nothing’ to differentiation .........ccccoeviiiiiiiiiii e 160

6.3.1.  Negotiations @S AlEa.....ccccuiriiieiie et e e e e e e 160

6.3.2. Preliminary regimes versus ultimate agreement .........ccccccceeevviieeecnciieeeencneennn. 161

6.3.3. The three modes of the courts’ approach........ccoccceeeieiieiiiieeeii e, 162
6.3.3.1. Search for the ultimate agreement........ccceccvivieeee e 162
6.3.3.2. Implied good faith: diverging state [aw.........cccvvveeiiiiiiiciiiiie e, 163
6.3.3.3. Further differentiation.........ccccueeiiiiiiii e 164
6.3.3.4. Intent as a criterion for applying a preliminary regime ........cccccccevevvvvveeenennn. 164

6.3.4. Assessment of intent: factors .......cccceeeiecii e 165
(0 o I I o ¥ = U = 1= RSP 166
6.3.4.2. Anticipated PerfOrManCe ........couccvuiieiiee et eeerarree e e e e e s seanes 168
(O 0 S O 0 o 1= o TN 13 U =3RRI 169
6.3.4.4. WrIting USUAIIY USEA ....euvviiieieiiiiiiiieeee ettt seanraee e e e e e s eaanes 169
6.3.4.5. Entire context of NEgOtIatioNS.....cccvveviiiiiiiiiireeee e 170

6.3.5. The most relevant issues of interpretation ........ccccceeeeeeeccieeeeee e, 171
6.3.5.1. Subjective and objective iINteNnt........cccceveei e 171
6.3.5.2. Questions of fact and questions of [aW ........cc.uviiieeiiiiiic e, 172
6.3.5.3. Parol eVideNCE MUIE ......eeeiiieeeee et e e e e e et ar e e e e e e e eaanes 172

6.4. Non-contractual doctrines mandatorily applicable to negotiations........................ 173

6.4.1. Promissory estoppel: protection of precontractual reliance .........cccccvvvveeeee... 173

I o Y Al -1 YU 176
6.4.2.1. Misrepresentation of intent to reach agreement.........ccccovvveieiiecccciiennenen. 176
6.4.2.2. Appropriation of a trade SECret......oivii i 179

6.4.3. Law of restitution and unjust enrichment........cccccovviiiiiniiiienri e, 180

6.5. Dynamics of negotiations addressed in Case |aW.......coccuvviiviiieeiiniiiee e, 184

6.5.1. Development of the enforceability requirements.......ccccccccevivvieeinniieeenniieennn. 184
6.5.1.1. Intent as a condition of enforceability .......cccocvveiiiiiiiiini 184
6.5.1.2. Other conditions of enforceability ......ccccceviiiiiiiiiiiiiii 184

6.5.2.  AGreemeNnt 10 @8ree ... et 186



Vii

6.5.3. Contractualized g00d faith ........cooovviiiiiiiiiii e 186
6.5.4. Negotiations subject to future coNtract ........cccvvveeeeiiiiiiiiiieeeee e, 188
B.5.5.  EXCIUSIVITY .eoeeiitiieeeie ettt et e e e et bbb e e e e e e e e ssanaaereeeeeesennnrrens 188
6.5.6.  CONFIAdNEIAIITY . .uveeeiiiiieiiiitiiie e e e r e e e e e e s eaanrees 189
6.5.7. Division into binding and non-binding provisions .........ccccccvvvieeieeieeccciiieeeeeeen, 190
6.5.8.  DispUte reSOIULION....cccceeiieeee e e e e e e e e e e e eannes 190
6.5.8.1. ChOiCE Of |aW ..eeiieeieeieeee et e e e e e re e e e e e e s ennees 190
6.5.8.2. Choice of forum including arbitration .........ccccvvvveeiiiiiiciiiee e, 191
(TR S T T |V, =T - o SR EPPR 193
6.6. Remedies and [iability........cccuuiiiiiiii i 193
T T o o} i - [ o - 1V U 194
6.6.2.  Promissory €STOPPEI ..cceuuiiiiiiiiiie ettt 196
T T oY ol = 1Y AU 197
6.6.4. Law of restitution and unjust enrichment........cccccovviieeiniieenr e, 198
6.6.5. Interaction of causes of aCtiON ......ccueeviiiiiiiiiiiiie 198
6.6.6. NOte 0N PUNILIVE dAMABES...cccuviiiiiiiiiee it s aeee s 199

[ A o o Vol [V 1] T o P USUPR 199
7. Comparative 0bServations ............cccccovviiiiiiiiiiii e 201
/2% S [ o o Yo 0T d o T o IS SP 201
7.2. Note on the selection of the provisions addressed ........cccccvvveeeeeiiiicciiveeeee e 202
7.3. Obligation to negotiate or agreement t0 agree .....ccoovveeeeeeiecciireeeeee e e e e 203
7.4. Obligation to negotiate in g00d faith ........cccueiiiiiiiiiii e 205
7.5. Keeping negotiations NoN-binding .........ccoveiiiiiiiiiiii i 207
7.6. Dividing negotiations into binding and non-binding parts........ccccccceveeeiiveeeeeeeinenns 209
A B €Y 0 iTo [T oL 4 =1 1) oY RPN 211
7.8, EXCIUSIVITY coeiiiiiiiiiiiiiie ettt ettt e e et rer e e e e seabbar e e e e e s eesnssbaaeeeeeeesennnsreeens 214
7.9. Provisions on costs incurred in NegotiatioNns.......cooeveeeieieieiiieceicrcc s 216
7.9.1.  CoSt alloCatioN......uviie e e e rae e e 216
7.9.2. Anticipating recovery and Hability .....ccccceeieeieiiiieiie e, 219
7.10.  DiSPULE FESOIULION ceeviiiiiieitieiiee ettt e e e eesabre e e e e e e s sesenabaeeeeeeeeesnnnsnns 221
7.10.1. ChOiCE Of [aW..eiiiiieieeei et e e e e e e e e e e s naeeeens 221
7.10.2. ChOiCE Of COUNt...nnnniiiiiiiiiie e e e e et e e e e e e b e e e e nreeeeas 223
2 O TR Vg o 11 | 4 o o U 224
7.10.4. Note 0N MediatioN.....ccccuviiiiieei e eecrre e e e e e e e serrre e e e e e e e eeannes 225
% N (=T o Y=o LTSRS 225
0 N R R B =14 g - T LT TP PP PSR UPPTPPPPPRP 226
7.11.1.1. Costs wasted in Negotiations ........cccvvveeiei e 226
7.11.1.2. Costs incurred in anticipation of a contract.........ccccceeivvcciiieeee e, 226
7.11.1.3. Loss of opportunity to conclude the negotiated final contract.................. 227
7.11.1.4. Loss of opportunity to conclude a contract with a third party................... 228
7.11.1.5. Harm to the reputation .......ccceviiiiiiiiniieeecee e 229
7.11.2. Gain-based remMedIeS ........uueeeiiiiiiecieiee e e e e 229
7.11.3. Precluding reliance on a right, remedy or defence ......cccccevevvveeiiniieeeeniiiennnn. 230
7.11.4. Specific performance and iNJUNCLION ......cuveviiiiiiiiiniiieeeeeee e 230
7.11.5. Note on punitive and exemplary damages.......cccccevvuveeeiniiieeenniieee e 231

7.12.  Main similarities and differences, their explanation ........ccccccevevieiiniieiiniiiee e, 231



viii

7.12.1. Main similarities and differences........cccooouereeiciiee e 232
7.12.2. Explaining the SiMilarities ...t e e 233
7.12.2.1. Reception and common legal heritage ......cccoevvvveeeeiiiivcciiieeeee e, 233
7.12.2.2. Judicial endorsement of private regulation .........ccccccceeeveeinreeeeeeeeiecnnneennn. 234
7.12.3. Explaining the differ@nCes.. ... 236
7.12.3.1. Socio-economic development........cccvveeeeeiieiciiiieeee e 236
7.12.3.2. Historical developmeNnt ... e 236
8. International instruments: CISG and soft law ...............ccceeeiiiiic e, 239
2 00 I [ o oo [W ot f oY o SRR 239
8.2. Genesis and prospects of uniform and harmonized contract law ...........cccceee.ns 240
8.3. UN Convention on Contracts for the International Sale of Goods (CISG)................ 244
8.3.1. Scope and structure Of CISG ........cooviiiiiiriiiii ittt aae e 244
8.3.2. Applicability to contractual negotiations........ccccevevviiieeiiiiiiiiie e, 245
S TR 10t B 0o ] 4 | 1 - I PP UPPPPPPR 245
I T8 B = o T SRR PTRRO 246
8.3.2.3. DISCUSSION ..iiitiiiiiiiie e et eeeetiticie e s e e e e e ettt re s e e e e e e e e aae st aaeseeeeeaaaessaaaeseseeeesnssssnnnns 247
8.4. Scope and structure of the soft law instruments discussed .......cccccoeecvvvieeeeeeincnns 249
8.4.1. UNIDROIT Principles of International Commercial Contracts (UPICC) .............. 249
8.4.2. Principles of European Contract Law (PECL).....cccceevivieeeiiiiieeeeeieee e, 250
8.4.3. Draft Common Frame of Reference (DCFR)........ccccvvreeieeiiiiciiiieeeee e 251
8.4.3.1. SCOPE ANA SEIUCTUIE....cceiiiiiieieee e e cecreeeee e e e eerrree e e e e e e eesabrraeeeeeesesearrreeeeeeeens 251
8.4.3.2. Regulation of negotiations within the structure of DCFR .........cccceeveennnnneeen. 252
8.5. Provisions on negotiations in SOft [aW.........ccceoiiiiiiiiiieiii e 253
8.5.1. Freedom oOf NEZOLIatioNS ....cccuvveiiie e 253
<3 700 01 R U 1 [ SRS 253
53 Y00 0 =] = SRR 254
S T80 R TR B T SRR 255
8.5.2. BONa fides SENEIAIY..c..ccoieiiiieieii e 255
8.5.2.1. UPICC: international standard...........ccceeeiiieeiiiiie e 255
8.5.2.2. PECL: ZENEIAl AULY ..eiiiiiiiiiiiiieiiee ettt ettt e e e eeabreeee e e e e seenbrrrereeeeenan 258
8.5.2.3. DCFR: 0verarching dUty .....c.uvveeeiieiiiiiiieeiee ettt eeeeairreee e e 259
8.5.3. BoNna fides in NEZOLIATIONS ....uvveeiieiiiiiiiieeeee e ee e e e 260
8.5.3.1. UPICC: negotiations in bad faith...........cccceeeireic e, 260
8.5.3.2. PECL: negotiations contrary to bona fides ........cccvvvveeeiiiicciiiee e, 262
8.5.3.3. DCFR: negotiations contrary to bona fides and the duty to disclose
(19} ¢ 3 ¥ 14T o 1SS PPPR 263
8.5.4. Protection of relianCe ... 264
8.5.4.1. UPICC: explicit prohibition of inconsistent behaviour ..........c.ccccceeeeeennnnnenn. 264
8.5.4.2. PECL: implicit requirement as part of bona fides......cccccevvecciiieeee e, 266
8.5.4.3. DCFR: requirement of transparency in conduct........ccccccevveciiiiieeee e e, 266
8.5.5. Confidentiality in NeGOLIAtioNS.....cciviiiiiiiiiiie e 267
8.5.5.0. UPICC ...ttt e ettt e e e ettt e e e et e e e e e aba e e e e easaeeeeeanaeeeenaneeeeeennees 267
8.5.5.2. PECL oottt et e e e e et e e e et e e e e rae e e e e ara e e e enanaaeeeennees 268
SR TR T TR B 1 S SRR 269
8.5.6. Tools for precluding formation of the final contract........cccccceevvviieeiniieniinnen. 270

8.5.6.1. UPICC: terms to be agreed and fOrm .......ccccevvviieiiiniiies e 270



8.5.6.2. UPICC: suspensive condition within the discretion of one party................... 271
8.5.6.3. PECL: agreement to Negotiate.....covvvviiiciiiiii e 272
8.5.6.4. PECL: preclusion of formation of the final contract........ccceeevvvvveeeiieiininnnnnn. 272

S T £ (=Y o U= o TSR 273
2 0t R U 1 G U 273
3 0 A = =X O PN 274
I T T I 1 = SN 276
8.6.4. Nature and conditions of liability .......cccovvreeeiiiiei e, 278
8.6.4.1. UPICC: contractual Hability .......ccceeeeeiiiiiiiee e 278
8.6.4.2. PECL: contractual Hability ......cccceeeeeeiciiiiee e 278
8.6.4.3. DCFR: self-standing non-contractual right to recovery.......ccoocceveereeecnnnnnenn. 279

2 7 A o o Vol [V 1T o NP URUTR 280
= T 0o Y Tt V13T o FS PR 283
9.1. Letter of intent as an international trade USAge ........cccvvviiriiiiiiiiiiiee e, 284
9.1.1. Patterns of repetitive behaviour.........cccovcviiiiiiiiiiic e 284
9.1.2. Some normative force among Merchants ........cccccvvviieeinniieee e, 285
9.1.3. Relevance of the identified trade usage for the harmonization of law ............ 287
10 B £ =Yl 1Y oY= g Yo F- 1 o] o 3R SRR 288
9.2.1. Amended soft law rules on NegotiationS.........ccecccvvrveeieiieecciieeee e, 289
9.2.2. Four steps for analysing the legal effects of a letter of intent .........cccuveeen. 289
9.3. Letter of intent and the contract formation mechanism........ccccccceeviviiieiiiiiiennnns 291
9.3.1. Possibility to organize negotiations contractually.........cccoeccvveeiriiieeeiiiiee e, 291
9.3.2. Contractual intention and stand-alone obligations........ccccccvvveeeeeiiiiciinieeneenn. 292
9.3.3. Contractual obligation with two caveatS.........cccoccvvvreeieiieecciirieeee e, 294
9.4. Strategies and tactics of negotiations and transnational bona fides....................... 294
9.4.1. Standards of bona fides .......coccuiiiieiiie e 295
9.4.2. No requirement to sacrifice commercial self-interest .........ccccceveeeeivcivrennnennnn. 296
9.4.3. Contractualized bona fides ........ueeieiiiiee i 297
9.5. Effects of private regulation of negotiations on liability and remedies................... 302
9.5.1. Special character of liability and limits on recovery......cccccovvveereeiiiiciivveneeeeenn. 302
9.5.2. Factors to balance in establishing liability ........cccoevvvreeiiiiiiiciieee e, 302

1S TR T. TR (=T o = o TP SRPR 304

S B T o o b= | I =Y 0 = T &SRR 306
SaAMENVAEING. ... arara 307
BIibHIOBraphy......ccooeeee e e e e e e e e arrrr e aaeeas 315

Table of CasesS BY COUNLIY...........oooiii e e e e e e e e 369






Abbreviations

A.

A.D.
A.L.R.
AC

AC
Alaska
ALl

All ER (Comm)
All ER
Ariz.
Ariz.App.
Ark.
B.R.
BLR
Bulletin
CA1
C.A2
C.A3
CAA4
C.A5
C.A6
C.A7
C.A8
C.A9
C.A.10
CA.11
C.A.D.C.
C.C.A8
CA

Cal. App. 1st Dist.

Cal.
Cal.Rptr.
Call.App.
Cass 1 civ
Cass 2 civ
Cass 3 civ
Cass com
Cass mixte
Cass req
cf

Ch

CILL

Atlantic Reporter

New York Supreme Court Appellate Division Reports
American Law Reports

Appeal Cases

Law Reports: Appeal Cases

Supreme Court of Alaska

American Law Institute

All England Reports (Commercial Cases)

All England Law Reports

Supreme Court of Arizona

Court of Appeals of Arizona

Arkanzas Reports / Supreme Court of Arkansas
Bankruptcy Reporter

Business Law Reports

Bulletin des arréts des chambres civiles de la Cour de cassation

United States Court of Appeals, First Circuit
United States Court of Appeals, Second Circuit
United States Court of Appeals, Third Circuit
United States Court of Appeals, Fourth Circuit
United States Court of Appeals, Fifth Circuit
United States Court of Appeals, Sixth Circuit
United States Court of Appeals, Seventh Circuit
United States Court of Appeals, Eighth Circuit
United States Court of Appeals, Ninth Circuit
United States Court of Appeal, Tenth Circuit
United States Court of Appeals, Eleventh Circuit
United States Court of Appeals, District of Columbia Circuit
Circuit Court of Appeals, Eighth Circuit

Cour d’Appel

District Court of Appeal, First District, Division 1, California
Supreme Court of California

California Reporter

California Appeals Court

Cour de cassation, 1re Chambre civile

Cour de cassation, 2e Chambre civile

Cour de cassation, 3e Chambre civile

Cour de cassation, Chambre commerciale

Cour de cassation, Chambre mixte

Cour de Cassation, Chambre des requétes (abolished in 1947)

Compare
Law Reports: Chancery Division
Construction Industry Law Letter

Xi



Xii

CISG

CLC
Colo.
Con LR
Const LJ
Costs LR
CP Rep
D. Mass
D. Md.
D. Minn.
D. Or.
D.C. App.
D.C. Cir
D.C.Cal
D.C.S.C.
DC
DCFR
Del.

E.D. Va.

E.D. Wash.

E.D.N.Y.
ECLI
EMLR
ER
EWCA
EWHC Ch
EWHC
Ex

F. Appx
F.Supp.
Fed. Cir.
Fla.

FSR

Ga.
Hawaii
HL

HR

Il.
Il.App.

Ind. Ct. App.

J

JOR

JORF
Kan. App.
KB

KBD

United Nations Convention on Contracts for the International Sale of

Goods

Commercial Law Cases

Supreme Court of Colorado

Construction Law Reports

Construction Law Journal

Costs Law Reports

Civil Procedure Reports

United States District Court, District Massachusetts
United States District Court, District Maryland
United States District Court, District Minnesota
United States District Court, District Oregon
District of Columbia Court of Appeals

United States Court of Appeals, District of Columbia Circuit
District Court of Appeal, District California

United States District Court, District South Carolina
Divisional Court

Draft Common Frame of Reference

Supreme Court of Delaware

United States District Court, Eastern District Virginia
United States District Court, Eastern District Washington
United States District Court, Eastern District New York
European Case Law Ildentified

Entertainment and Media Law Reports

English Reports

Court of Appeal

High Court (Chancery Division)

High Court

Court of Exchequer

Federal Appendix

Federal Supplement

United States Court of Appeals, Federal Circuit
Supreme Court of Florida

Fleet Street Reports

Supreme Court of Georgia

Supreme Court of Hawaii

House of Lords

Hoge Raad der Nederlanden

Supreme Court of Illinois

Appellate Court of lllinois

Court of Appeals of Indiana

Justice

Tijdschrift Jurisprudentie Onderneming & Recht
Journal Officiel de la République Francaise

Court of Appeals of Kansas

Law Reports: King’s Bench Division

High Court, King’s Bench Division



L

Lloyd’s Rep Bank
Lloyd’s Rep
LR

Mass.
Mass.App.
Md. Spec. App.
Me.

Mich.

Mo. App. W. Dist
MR

N.D. Cal.

N.D. Il

N.D. Tex.

N.E.

N.H.

NJ

NJB

NJF
N.J.Super.A.D
n.p. in Bulletin
N.W.

N.Y.

N.Y.

N.Y.A.D.
N.Y.S.

Nev.

NSWLR

Ohio App.

0J

Or.

P&CR

P

Pa.

Pa.

Pa.Super.
PECL

PO

PRG

QB

QBD

Rb.

RPC

RTR

RvdW

S.C.

S.D. lowa

Lord Justice

Lloyd’s Law Reports Banking

Lloyd's Law Reports

Law Reports

Supreme Judicial Court of Massachusetts

Appeals Court of Massachusetts

Court of Special Appeals of Maryland

Supreme Judicial Court of Maine

Supreme Court of Michigan

Missouri Court of Appeals, Western District

Master of the Rolls

United States District Court, Northern District California
United States District Court, Northern District Illinois
United States District Court, Northern District Texas
North Eastern Reporter

Supreme Court of New Hampshire

Nederlandse Jurisprudentie

Nederlands Juristenblad

Nederlandse Jurisprudentie Feitenrechtspraak
Superior Court of New Jersey, Appellate Division
Not published in Bulletin des arréts de la Cour de cassation
North Western Reporter

Court of Appeals of New York

New York Supreme Court

Supreme Court, Appellate Division, New York

New York Supplement

Supreme Court of Nevada

New South Wales Law Reports (Australia)

Court of Appeals of Ohio

Official Journal of the European Communities
Supreme Court of Oregon

Property, Planning and Compensation Reports
Pacific Reporter

Supreme Court of Pennsylvania

Supreme Court of Pennsylvania

Superior Court of Pennsylvania

Principles of European Contract Law

Patent Office

Praktijkgids

Law Reports: Queen’s Bench Division

High Court, Queen’s Bench Division

Rechtbank

Reports of Patent, Design and Trade Mark Cases
Road Traffic Reports

Rechtspraak van de Week

Supreme Court of South Carolina

United States District Court, Southern District of lowa

Xiii



Xiv

S.D.N.Y.
S.E.

SC

So.

SW

TCC

Tenn. App.

Tex. Civ. App.

Tex.App.
TLR

UCC

U.S.

UKHL
UKSC

ULC
UNCITRAL
UNIDROIT
UPICC

Va.

W. Va.
W.D. Wis.
Wash.
Wis.

WL

WLR

United States District Court, Southern District of New York
South Eastern Reporter

United Kingdom Supreme Court

Southern Reporter

South Western Reporter

Queen’s Bench Division (Technology & Construction Court)
Court of Appeals of Tennessee

Court of Civil Appeals of Texas

Court of Appeals of Texas

Times Law Reports

Uniform Commercial Code (US)

United States Reports

House of Lords

United Kingdom Supreme Court

National Committee of Commissioners on Uniform States Laws
United Nations Commission on International Trade Law
International Institute for the Unification of Private Law
UNIDROIT Principles of International Commercial Contracts 2010
Supreme Court of Virginia

Supreme Court of Appeals of West Virginia

United States District Court, W.D. Wisconsin

Supreme Court of Washington

Supreme Court of Wisconsin

West Law number

Weekly Law Reports



1. Introduction

1.1. Memorandum of agreement in Texaco v. Pennzoil

In 1984, two US companies — Pennzoil and Getty Oil negotiated a merger. They signed a
‘memorandum of agreement’. However, before the transaction was finalized Getty Oil
broke off negotiations. The company concluded a merger contract with a third party —
Texaco — which offered a higher price for the shares. Pennzoil brought an action against
Texaco, declaring that Texaco had tortiously interfered with the transaction in process. To
sustain the claim, Pennzoil had to prove that the ‘memorandum of agreement’ between
Pennzoil and Getty Oil was binding and therefore, in respect of this document, Getty Oil had
no right to break off negotiations to conclude a contract with third party. According to the
court, the memorandum of agreement was binding, representing the prospects of the
transaction. At first instance, it was held that Texaco had interfered with the prospects of
the transaction; an award of 11 billion US dollars, including damages, interest and punitive
damages was granted. On appeal, punitive damages were reduced from three to two billion.
Nevertheless this amount remains one of the largest damages awards in US history.

The decision in Texaco v. Pennzoil* gave rise to questions concerning a variety of areas of
law. Focusing on the ‘memorandum of agreement’, why was it qualified as a prospect of a
transaction? Can such document preclude the possibility of breaking off negotiations in
order to accept a more profitable offer? Is this the case even if the document does not
establish that negotiations are exclusive? Could an enforceable provision on exclusivity be
included into letter of intent? If such a document binds the parties, what is the nature of the
obligations it may contain, as compared to the effects of the final contract? How do these
effects relate to freedom of contract? To what extent may the parties agree in advance on
recovery in case negotiations fail? Could the parties have kept their negotiations non-
binding by explicitly stating this in their ‘memorandum of understanding’? Could they have
created some binding obligations to structure the deal, while remaining free to not conclude
the final negotiated contract? In other words, could parties create by consent an arena for
conducting parallel negotiations, retain their discretion to accept higher bids and deploy
other negotiation tactics, while contractually specifying the scope of their eventual liability?
Three decades after the dispute in Texaco v. Pennzoil, memoranda of agreement and similar
documents still raise similar questions and can create more financial and legal risks than
they prevent. This is especially so in international contracting, given the divergence in the
approaches to negotiations across jurisdictions.

1 729 S.W.2d 768 (Tex.App 1987), applying New York law. The case is a landmark on the theme of letter of intent. Its
importance for this topic is discussed inter alia in Draetta 1988; Klein 1988; Loncle/Trochon 1997; Schmidt 2002, at 267 ff.;
Fontaine/De Ly 2009, at 41-42.



1.2. Defining letter of intent

1.2.1. Multitude of interchangeable titles

The use of ‘memoranda of understandings’, ‘letter of intent’ and similar documents has
attracted the attention of legal scholars and practitioners since the 1970s.” The literature of
that time defines letter of intent in transactions broadly as any ‘pre-contractual written
instrument that reflects preliminary agreements or understandings of one or more parties
to a future contract’.® This broad definition covers a plethora of other documents used in
practice as equivalent to letter of intent, but called differently. The main titles referred to in
case law and literature include ‘memorandum of understandings’ ‘commitment letter’,
‘binder’, ‘agreements in principle’, and ‘heads of agreement’.* The manner of merchants to
attribute these names without always implying a precise legal meaning has been even called
a ‘terminological anarchy’.”

1.2.2. From broad definition to qualification

In response to the increasing use of letter of intent in commercial practice, the broad
definition advanced in the 1970s has acquired several nuances in subsequent literature. The
first step in legal reasoning was the suggestion that the legal effects of each concrete
document in a dispute were primarily a matter of interpretation.® On the one hand, the
term ‘letter of intent’ remained in use as a common label for any of the documents
mentioned above, and this remains the case today. On the other hand, none of these titles
provided precise guidance on the legal effects of the documents. Due to the legal
uncertainty that may arise in these documents, one commentator has even called letter of
intent an ‘invention of evil’ to discourage its use in practice.’

The second step of reasoning was to suggest guidelines to aid interpretation. The functions
of letter of intent have been described, along with comparative law reflections and
economic analysis of bargaining using precontractual documents.® The broad definition of
letter of intent mentioned above has been related essentially to existing legal concepts and
doctrines.

This has led to the conclusion that any document in question could in many cases be
qualified under one of the existing legal concepts.9 The concepts invoked included the final
contract as well as offer and acceptance — the elements of the main doctrine used in most
legal systems to assess contract formation. Literature also refers to a conditional contract
(that is, a proper contract where the commencement of execution is subject to completion

% Fontaine 1977; Pevtchin 1979; Farnsworth 1990b.

3 Lake/Draetta 1994, at 5-6. The formulation refers to the one given in Garner v. Boyd, 330 F. Supp. 22, 24 (N.D. Tex. 1970):
‘letter of intent is customarily employed to reduce to writing a preliminary understanding of the parties’.

4 Farnsworth 1990b, at 22.

% Fontaine/De Ly 2009, at 30.

® Schoordijk 1984, at 92-106 (Dutch law); Schut 1986 (Dutch law); Grosheide 1989 (Dutch law); Lutter 1998 (German law);
Furmston/Norisada/Poole 1998 and Furmston/Tolhurst 2010 (England and Commonwealth); Lake/Draetta 1994 (US,
English, Italian, French, German law); Holger 2000 (German law, US law); Fontaine/De Ly 2009 (comparative perspective).
See also Capecchi 2004 (Italian law); Péloquin/Assié 2006 (Canadian law); Domeniconi 2013 (Swiss law). More generally,
see ICC 1990; Fontaine 2002.

7 Klein 1988, at 143 (referring to the expression of S.R. Volk, former senior partner of Shearman & Sterling New York).

& See Schwartz/Scott 2007.

® Cordero Moss 2007a; Fontaine/De Ly 2009; Furmston/Tolhurst 2010, chapter 7 ‘Letters of Intent’; Wessels 2010.



of a condition), a gentlemen’s agreement (engagement in honour, but not in law),° and to
the concept of promise. These findings have undoubtedly facilitated the task of interpreting
precontractual documents, but have not eliminated legal uncertainty surrounding the use of
letter of intent, especially in the context of international transactions.

1.2.3. Working definition: contractually organized negotiations

More recently, Fontaine and De Ly have suggested a restrictive definition of letter of intent.
These authors have contended that only one type of precontractual document falls outside
the existing legal categories, and, therefore, warrants further analysis. These are ‘specific
letters of intent” which represent ‘contractual agreements preliminary to the conclusion of
the final contract or contracts’.’* Such documents ‘either deal with certain precise aspects
of the negotiations or with the progressive formation of the future contract’.*

This restrictive definition forms the basis of the working definition adopted for this study.
Narrowing down this study to this type of letter of intent is justified by two considerations.
Firstly, this study aims to add a new perspective to the view of letter of intent in the existing
scholarship, which has already made significant progress in reflecting on this kind of
document. Secondly, an extensive description of all the issues involved in the context of
contract formation (in domestic law and at international level) would not aid further
understanding of letter of intent. This is due to the fact that, as will be explained below,
letter of intent should be seen not only as an object of interpretation, but as a distinct
pattern of business self-regulation at the level of the ‘living’ and developing international lex
mercatoria.

1.3. Problems posed by issuing letter of intent and this study’s hypothesis

To understand the issues raised by letter of intent, it is worth taking a glimpse into the
different levels of rule-making.

1.3.1. Note on levels of rule-making

Rules are created at various levels, national law and international regulation being the main
levels of rule-making. The national law of a country consists of rules regarded as law in a
particularjurisdiction.13 International regulation includes primarily ‘hard law’ — binding rules
created by bilateral and multilateral agreement between States. These are international
conventions, treaties and specific EU regulation. Furthermore, an important part of
international regulation consists of ‘soft law’ instruments. Soft law has no binding effect.
However, it possesses high persuasive authority due to the reputation and experience of its
drafters.' Soft law is the result of the work of renowned academics; since the second half of
the twentieth century they have restated the best known and broadly accepted

% 0n this concept see Rudden 1999 (comparative synthesis); for US law see Bernstein/Zekoll 1998; Allen 2000; for English
law see Rose and Frank Company v. Crompton and Brothers [1925] AC 445 (HL); for French law, see Oppetit 1979; for Dutch
law see Wessels 1984; Grosheide 2004.
" Fontaine/De Ly 2009, at 37.
12,
lbid.
3 Tamanaha 2000, at 313 following the view of Teubner. See Teubner 1997.
% \ieneziano 2013. Further on international soft law, see Chapter 8.



international principles and rules. Furthermore, international regulation includes business
self-regulation — the constantly evolving and developing rule-making within the
transnational lex mercatoria.’> These rules do not emanate from States, but are created by
the business community.

As will be explained further, by identifying the problems raised by the practice of using
letter of intent at each of these levels, the following hypothesis may be formulated.
Arguably, letter of intent represents a pattern that emerges at the level of business self-
regulation and stems from the attempts by private parties to frame the dynamics of
complex negotiations and mitigate the financial risks involved by the use of private
regulation.

1.3.2. National level: contract formation and precontractual liability

At the level of national regulation, the question as to whether a written document entails
any contractual obligation is in most countries addressed primarily by the doctrine of offer
and acceptance.’® This doctrine has been developed based on the formation of simple
‘discrete’ contracts with ‘neither context nor continuity’.” However, modern transactions
have become increasingly sophisticated and complicated. Mergers and acquisitions of
companies, large-scale construction and development contracts, sales of hi-tech machinery,
and joint research agreements in the innovative domains are good illustrations of these
transactions. These may involve numerous stakeholders, exchanges of information and
know-how, and a number of other issues to be solved before the transaction is ‘closed’.’®
The potential profits of such contracts are high and the contracts have a ‘lasting effect’ on
both parties.19 As a consequence, only detailed negotiations offer the possibility of working
out all the details necessary to reach the possible future agreement. The precontractual
period — the time between the start of negotiations and the conclusion of the contract —
may last several weeks or even several years. During this time, negotiators may begin
shaping the future contract. They may also exchange information without the aim of binding
themselves to any concrete commitments. Negotiators may wish to streamline the entire
process of reaching the final contract by taking on some commitments, without being
bound by the final contract. They may wish to make clear that no final contract is formed,
but create some binding obligations which are limited to the period of negotiations. It is
worth noting as well, that the parties’ goals and considerations may change during the
course of negotiations. Finally, it is unsurprising that statements and conduct are used as
bargaining tactics. In contrast with the static offer and acceptance doctrine, all the issues
mentioned are dynamic.

National regulation also sets limits on the manner of bargaining in the course of
negotiations.”® This is done primarily through non-contractual regulation, but approaches
differ considerably across jurisdictions. In the civil law traditions, these rules are generally
referred to as ‘precontractual liability’ — a set of rules that imposes positive duties in

15 . . .
On lex mercatoria and relevant literature see Section 2.1.
18 A fundamental comparative analysis has been undertaken under the direction of Schlesinger. See also Section 2.3.1.
17
Brownsword 2013, at 119.
'8 Fontaine 2013.
19 Shapiro/Posner 2006, at 140.
2 Giliker 2002; Fontaine 2002; Cartwright/Hesselink 2008; Beale 2010, at 371-426; Van Erp 2011; Von Hein 2012. See also
Kessler/Fine 1964; Farnsworth 1987; Von Mehren 1991; Hondius 1991; Zimmermann/Whittaker 2000; Hondius 2004;
Couret/Dondero 2012.



negotiations based on contract law, non-contractual regulation or both. By contrast,
common law tradition adopted a very guarded approach to the limitations of precontractual
bargaining. The law generally is not meant to interfere with freedom of bargaining. Limits
are set not by imposition of general contract law duties, but through specific ‘piecemeal
solutions’** developed mainly outside contract law.

The rules on precontractual liability have been frequently referred to as vague by national
commentators, while letter of intent has been called a ‘safe harbour’ developed by the
parties to concretize the obligations and remedies.?

In this way, the use of letter of intent is closely related to the topic of precontractual
liability. The precise question it raises is whether letter of intent has an impact on the
general regime of negotiations, including the relevant remedies. In other words, the
question is to what extent may the default rules may be modified by private regulation??

1.3.3. International level: hypothesis on privatization of negotiations in business
self-regulation

The divergence in approaches to the general regime of negotiations across jurisdictions,
namely the increasing influence of the theories underpinning precontractual liability, has led
to legal uncertainty in international transactions. Some decades ago, a distinguished
commentator described the experience of US companies negotiating contracts in countries
with a civil law tradition as follows: ‘Given the fact that the notion of pre-contractual liability
does not exist in common law, some American companies have been very surprised to see
damages claims petitioned against them and their liability involved because the law that had
already been chosen — or could be determined through obvious clues — [established] the
principle of this liability, which they ignored'.24

In the contemporary international context, business parties appear to be more aware of the
difference between negotiation regimes than they were some decades ago. Against the
background of their divergence, letter of intent may be regarded, ex hipothesi, as a flexible
tool to clarify the parties’ duties and obligations even at the stage of negotiations by
’privatizing’zs the regulation of negotiations. It is hypothesized that this practice may be
regarded as a non-codified trade usage: ‘a pattern of repetitive behaviour among
merchants’ which has to some degree acquired normative force and is ‘observed as a legally
binding obligation, not for mere courtesy, convenience or expediency’.?®

Turning to uniform and harmonized rules, it should be noted that the most relevant set of
hard law rules — the United Nations Convention on Contracts for the International Sale of
Goods (CISG)*’ — does not explicitly address the precontractual stage, and it is debated
whether negotiations of contract fall within the Convention’s scope.’® The UNIDROIT
Principles of International Commercial Contracts (UPICC)*® and the Principles of European

2 Interfoto Picture Library Limited v. Stiletto Visual Programmes Limited [1989] QB 433 (EWCA) 439 (Lord Bingham).

2 Van Bijnen 2005, at 155.

2 To contrast: the theme of precontractual liability relates to the question of whether and under what conditions one may
be held liable during negotiations, and primarily for breaking off negotiations.

** Lalive 1983, at 44-45. The English translation of the quote is taken from Couret/Dondero 2012, at 350.

% For the concept of ‘privatization’ of rules in commercial practice see Nottage 2012, at 160; Cafaggi 2011a, Cafaggi 2011b.
% Goode 1997, at 8. See also Goode/Kronke/McKendrick 2015, para 1.63 ff, para 4.48, noting the role of comparative law
in establishing trade usage.

%7 United Nations Convention on Contracts for the International Sale of Goods (Vienna, 1980).

8 See on modern debate Fogt 2014; on CISG see also Chapter 8.

29 UNIDROIT Principles of International Commercial Contracts 2010, available at www.unilex.info.



Contract Law (PECL)*® — both dedicated primarily to contract law — contain specific
provisions relating to negotiations of contract.>® The Draft Common Frame of Reference
(DCFR)** which includes in its scope non-contractual relations contains specific rules on
negotiations in its part dedicated to contract law.>®> However, the soft law instruments offer
no straightforward approach to the business practice of using letter of intent. Their
application to contractually organized negotiations requires further interpretation. The
hypothesis advanced above may arguably serve as a guidance for further development of
the international approach to contractually organized negotiations ‘in an effort in favour of

a single body able to provide an authoritative interpretation of uniform law
instruments’.*
As illustrated more generally, issuing letter of intent in international transactions
precipitates unsecured financial interests, unwanted obligations, and liability. This warrants
further research on the specifics of the contractual organization of negotiations and its legal

effects.

1.4. Research question

This research will address the following question. To what extent can the law, particularly
international regulation, accommodate the practice of contractually organising or
‘privatising’ negotiations made through a letter of intent?

This study aims to add a new dimension to the understanding of private regulation of
negotiations through formulating a harmonized international approach. Harmonization is
understood in this research broadly, comprising not only unification of law through
international conventions,® but also harmonization through non-binding principles,
restatements of law and convergence of business practices.36

The research is addressed to legal practitioners and scholars. A better understanding of
private regulation of negotiations may contribute to academic knowledge on international
trade usages. In practice, it may also enhance legal certainty and financial security of the
parties at the beginning of an international business relationship. As stated by Goode,
‘[b]usinessmen ... attach great importance to flexibility, to a legal environment which
enables them to develop new commercial instruments, new business practices, confident in
the knowledge that they will be upheld by the courts as producing their desired legal
effects...”.”’

The main research question may be divided into three sub-questions.

- First, what is the nature of a letter of intent?

- Second, what are the similarities in and the differences between the national
approaches of the selected jurisdictions to the legal effect and remedial
consequences of the contractual organization of negotiations? How can the
converging and diverging tendencies be explained?

*% Lando/Beale 2000; Lando 2003.

31 Articles 2.1.15, 2.1.16, 1.8 UPICC; Articles 2:301, 2:302 PECL.

32 \Jon Bar/Clive 2010.

* Book Il, Chapter 3 DCFR.

** Basedow 2003, at 49.

* See on terminology Boele-Woelki 2010, at 34-35, noting that unification supposes that ‘the same solution applies
everywhere... if a difficulty concerning a given relationship to arise’, while harmonization aims to reconcile different
approaches in various systems and thus does not require relying on one rule applicable to all.

* De Ly 2012.

%7 Goode/McKendrick 2010, at 1348.



- Third, how can the existing international approach to contract negotiations
formulated in international instruments (e.g., the UPICC, PECL, and DCFR) be
interpreted and developed in light of the answers to the previous questions?

Before elaborating on the methods chosen to answer these questions, the focus and the
scope of the research need to be specified.

1.5. Focus and scope

This study focuses on contractually organized negotiations — the business practice reflected
in the working definition of letter of intent provided above. The following main situations
will be addressed.

1. Cases where the parties purport to keep negotiations non-binding and free from any
regulation, contractual and non-contractual.

2. Cases where the parties endorse an obligation to conduct negotiations in a specific way,
for example require bona fides with or without specifying the content of this duty.

3. Cases where parties purport to create stand-alone obligations confined to the process of
negotiations and limited in time to the contract formation. For example, exclusivity,
confidentiality obligations, provisions on distribution of costs during negotiations and in
case of their failure, limitation of liability (both contractual and non-contractual), and
dispute resolution.

4. Remedies available in case of breach of the obligations set out above.
The focus specified above implies the main limitation of the scope of the research to
international commercial contracts. Some other limitations are called for by the context of
using letter of intent and also by practical considerations.
First, this study’s concern is essentially with commercial contracts, because letter of intent is
primarily used in the context of commercial transactions. The term ‘commercial’ covers
transactions between private parties made in the course of their business and in order to
obtain profit.38 The research addresses general contract law, as opposed to specific
contracts. The submissions are primarily valid for international sales contracts. The
specificities of corporate transactions, contractual joint ventures, franchising contracts,
licence agreements are touched upon to a lesser extent but are generally covered by this
research. By contrast, contracts where the parties are regarded as socially and economically
weak (consumer contracts, insurance, and employment contracts), public-private
partnerships and tenders fall outside the scope of the research, because special regulation is
often applicable to these contracts, both at the national and international levels.

Second, the research is particularly interested in international contracts, given the aim of

the study to enhance legal certainty in international contracting. The term ‘international’ is

understood broadly as a transaction involving interests of international trade.*

Third, it is worth noting that questions of applicable law and competent forum form an

important component of the reflection on international transactions. However, this study

will not touch upon private international law aspects of the privatization of negotiations as

* The definition is based on Farnsworth 2006, at 905-906. Farnsworth notes, though, that a distinction between ‘civil’ and
‘commercial’ contracts is not shared by all developed legal systems.

¥ No unanimously accepted criterion of ‘internationality’ of contract exists in the literature. International instruments rely
on various criteria, usually specific to the purpose and scope of each instrument. For instance, the CISG relies on the
criterion of places of business required to be in different states (Article 1(1) CISG). Other international instruments rely on
the criteria of the parties’ place of habitual residence, incorporation, the place or conclusion or execution of the contract.
See for an overview Kessedjian 2013, at 12-19.



such. Private international law is, as Lipstein has put it, ‘a technique and not a system of
substantive rules’.”® It raises a separate set of questions and would make the study
excessively broad. Nonetheless, identifying the applicable law and competent forum
requires the characterization of a claim. To the extent the findings of this study might help
in characterizing the claim, the research may be relevant for private international law
purposes.*!

Fourth, a particular note is warranted on the concept of contract. Contract is one of the core
matters of the law of obligations and at the same time, perhaps one of the most difficult
concepts to define.*? This study regards as contracts the agreements, promises and other
acts perceived as contracts in each legal system.43 It also takes into account definitional
considerations underpinning soft law instruments and re-calls different contract law
theories.** This research uses the terms contract, agreement, and promise interchangeably.

The study draws a distinction between the concept of final contract, on the one hand, and
‘dynamics’ of negotiations, on the other hand. The final contract or, using the US
terminology ultimate agreement is the negotiated deal and the end result of the entire
transaction. The precontractual period or the ‘dynamics’ of negotiations is the exchange
occurring in the course of negotiations, on the other hand. As a starting point, it is
convenient to submit that negotiations cover all relations that occur before the final
contract comes into existence. This period broadly corresponds to the time when parties
may be subject to precontractual liability or other regulation applicable to the process of
negotiations.”> This distinction will be addressed in more detail in Chapter 2, which
advances the concept of dynamics of negotiations.

Fifth, as noted above the issues raised by the practice of using letter of intent at the national
level relate to the doctrine of offer and acceptance.*® In considering the extent to which this
research requires the offer and acceptance doctrine to be addressed, several points should
be taken into account. This doctrine is frequently used as guidance on the interpretation of
letter of intent. However, for this purpose, this study may rely upon the existing findings.
For instance, Lake and Draetta have undertaken a comparative research. They have
considered letter of intent (in the broad meaning) from the perspective of offer and
acceptance and contract law doctrines related to preliminary agreements in common law
and civil law jurisdictions.*” Furmston and Tolhurst have addressed letter of intent from the
broader perspective of the practice of contract formation. Their study covers English law
along with the developments in a number of other common law countries.”® Fontaine and
De Ly have offered an illustrative overview of various examples of documents called letter of
intent in international contracting practice.49

“0 | ipstein 1981, at 2.

*1 On some private international law aspects of letter of intent see Deelen 1984; Lutter 1998, at 145 ff.; Rigaux 1990;
Holger 2000, at 243 ff.; case C-334/00 Fonderie Officine Meccaniche Tacconi SpA v. Heinrich Wagner Sinto Maschinenfabrik
GmbH (HWS) [2002] ECR 1-07357; Jobard-Bachellier 1995; Wessels/Van Wechem 2003, at 31-43; Volders 2009; Benedict
2013; Hage-Chahine 2012.

*2 Hogg 2013.

3 Binding power of contract relies on different considerations in different legal systems and legal philosophical currents. It
is possible to name, in particular, promissory theories of contract, will-based theories, reliance-based theories, and others.
See for an overview Von Mehren 2008; Morgan 2013. See also Gordley/Von Mehren 2006, at 63.

% See Section 2.3.2.

* On the refined definition see Section 2.5.

6 See Section 1.3.

%7 Lake/Draetta 1994 (addressing contract law in France, Italy, Germany, US, and England).

a8 Autralia, New Zealand, Canada, Singapore, and US. See Furmston/Tolhurst 2010.

49 Fontaine/De Ly 2009, chapter 1 ‘Letters of Intent’.



The mainstream method of addressing letter of intent is the use of existing legal categories.
This is especially the case in the courts’ reasoning, primarily because the pleadings are
predominantly based on arguing that the final contract is formed. Alternatively, claims may
be based on engaging precontractual liability in the civil law traditions and on advancing an
argument to apply tort law. These arguments may involve at a certain point a discussion as
to whether the final contract was formed. According to the literature, the debate is
increasingly shifting from a focus on offer and acceptance towards a reflection upon other
mechanisms of contract formation.>® For this reason, a detailed description of the offer and
acceptance rules would not be productive in answering the research question in this study.
The research will consider the doctrine of offer and acceptance limitedly, in abstracto and
only when its discussion is not dissociable from the argument being advanced. More
concretely, a note on offer and acceptance will be needed to contrast its statics with the
dynamics of negotiations.

Sixth, on a more general note, this study adopts the perspective of contract formation. This
approach follows the choice made by the international soft law instruments. They perceive
negotiations as an issue inherent to the formation of contract, as specific provisions on
negotiations have been included into soft law on contract. At the same time, at the national
level, a large part of regulation applicable to negotiations is non-contractual. Nevertheless,
all the fields relevant at the national level will be discussed, because these may help in
accommodating letter of intent within the provision of soft law instruments.

While contract formation is the main perspective of this research, it will not discuss vitiated
consent,” because the remedial consequences of defects in consent relate to the final
contract, essentially its nullity. However, this study is primarily interested in negotiations
that fail before the final contract comes into existence. For the same reason, the study will
not address the relevance of letter of intent to the interpretation of the final contract
concluded by the parties.

Lastly, this research does not aim to draw conclusions in the field of international business
negotiations.”” The interdisciplinary argument from the literature on negotiations will have
the limited function of highlighting modern trade practices and will be used only as a vehicle
for drawing together business contracting practice and the legal analysis.

1.6. Methodology

1.6.1. Comparative functional method in three steps

This research aims to contribute to the development of law and knowledge on trade usages.
The most appropriate tools for this purpose are offered by the comparative functional
method for the following reasons.”® Comparative law analysis is frequently used for
formulating submissions valid at the international level.>® Furthermore, the diverging
approaches to the regulation of negotiations in different legal systems demand to be
addressed from a comparative perspective.

0 \ion Mehren 1991, at 54-55; Schwenzer/Mohs 2006, at 246; Fogt 2014.

51 Defects of contractual consent resulting from undue influence, duress, mistake and unconscionability.

*2 The field of negotiation studies is sketched in Weiss 2006. See also Chapter 2 of this study.

>3 Comparative law scholarship is extensive. For an overview, including critiques see Michaels 2006, at 339 ff.; Riles 2001.
See also seminal David/Brierley 1968; Reitz 1998; Zweigert/Kotz 1998; Legrand 1999; Sacco 2000-2001;
Markesinins/Fedtke 2009; Glenn 2014.

54 On this use and the main objections, see Berger 2010, at 71-76.
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Comparative functional method prescribes starting with the formulation of a problem to be
solved; this is usually a socio-economic question. Once the problem is formulated, the
solutions adopted in different jurisdictions should be described. Thereafter, the differences
and similarities should be drawn together. Their comparison enables conclusions to be
drawn on the questions for which the comparative analysis was undertaken, that is, to
suggest the answer to the identified socio-economic problem. This study follows these three
steps, which will be elaborated in more detail below.

1.6.2. The first step: interdisciplinary argument to identify parameters for
comparison

The first step in reasoning will consist in identifying the content of letter of intent. This
‘concept building”>> will be based on the existing knowledge on letter of intent in the legal
scholarship. At the same time, it will be necessary to draw attention to the business practice
of creating letter of intent. As noted by Oriici, the first stage of comparative law analysis ‘is

dependent on the availability of data’.>® ‘[D]ata can best be obtained by employing social

science methodology’.>” Within this research, the inquiry into the content of letter of intent
requires, besides legal scholarship, information on the practice of negotiations.

More concretely, it requires the gathering of two sets of information. Firstly, close attention
should be paid to the negotiation process. The relevant information can be found in the
developing field of study focusing on negotiations, referred to in this research as
‘negotiation studies’. No empirical research into the practice of business negotiations has
been conducted within this study. It has relied on the outcome of negotiation studies, which
in their turn largely rely on social science methodology. The present research assumes that
negotiations studies reflect empirical reality.58 Chapter 2 will discuss in what way the
insights offered by negotiation studies may provide arguments for legal analysis of letter of
intent.

Secondly, the content of letter of intent is formed by the obligations that parties include in
their texts in practice. A readily available source of information on this is offered by the
published case law. In fact, case law may be considered in different ways. On the one hand,
it may be regarded as an illustration of an existing general principle or a source of emerging
principle. On the other hand, case law may be regarded as a text in itself. For instance, case
law contains numerous quotes of texts of letters of intent which have given rise to disputes.

The texts of letter of intent published as part of case law will be collected. They may provide
information on the most salient issues in negotiations. Chapter 2 will develop the manner of
selecting these issues. Thereafter, the provisions of letter of intent relating to issues
relevant for the dynamics of negotiations will be selected. This way of systematic collection
and analysis of case law, along with ‘recording consistent features ... brings the rigor of
social science to our understanding of case law, creating a distinctively legal form of
empiricism’.”® Using this source will enable the collection of examples of the obligations

> Oriicti 2012, at 565.

*® Ibid.

> Ibid.

%8 See also Section 2.1.

*° Hall/Wright 2008, at 64.
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frequently included into letter of intent.?® These obligations will in turn form the main
parameters for the comparative observations.®

1.6.3. The second step: comparison, selected jurisdictions

In the second step in the analysis, this study will describe the approaches to letter of intent
in the law® of four selected jurisdictions: England and Wales, the US, France and the
Netherlands and will discuss four international instruments: the CISG, UPICC, PECL and
DCFR.

Several considerations underlie this restrictive choice of jurisdictions and international
instruments, which deserves some further explanation. The selection seeks primarily to
reflect the divergence in the legal regimes concerning negotiations and precontractual
liability. From this perspective, the jurisdiction of England and Wales warrants attention,
because this common law tradition only admits that a pre-contractual document may
trigger contractual obligations in a restricted way. The English legal system is also important
as a frequently chosen legal regime and jurisdiction in international transactions.®®
Furthermore, English and Dutch law respectively have been referred to as two ‘extreme’
approaches to precontractual liability.®* Therefore, Dutch law is worth discussing to reflect
this opposition. Dutch law provides an example of a civil law tradition initially close to
French law, but which turned towards a Germanic approach with the reforms of the Dutch
Civil code in the 1990s.

French law has been chosen to present a civil law tradition par excellence. In 2016, the
French law of obligations has been reformed. Some of the (relative) innovations introduced
by the reform®” codify the regime of negotiations which has been developed in the case law
and which is directly relevant for the research question addressed in this book.

The comparison also includes the US. This jurisdiction is relevant because of the high impact
on world trade of the US economy. It also adds a transatlantic perspective that reaches
beyond regulation in the European Union. Furthermore, the United States has a
sophisticated legal system, with abundant case law and detailed regulation of a number of
issues. Another important reason for addressing the US is that the modern approach to
negotiations in business is arguably influenced or at least informed by the US literature on
negotiations.66

All the selected jurisdictions are Western legal systems; this general choice has been made
for the following reason. Western legal systems are the most comparable, but more
importantly, these jurisdictions have sophisticated and well-developed rules applicable to
negotiations. Rules developed in these jurisdictions frequently serve as examples for law-

 The ambition of the collection is not to provide quantitative analysis. It is confined to collecting illustrations, being a
methodologically qualitative search for pertinent representative illustrations. Further remarks on the collection and
provenance of the examples are made in Section 7.2.

®1 As recalled by Markesinis and Fedtke, the functional method has been criticized for basing its conclusions on the choice
of parameters. The scholars note that there is ‘no reason why a researcher or an author cannot set out his own parameters
and then work within them’ as long as the context in which the parameters are analysed is not disregarded. See
Markesinis/Fedtke 2009, at 37.

2 The analysis regards as law the rules considered as law in each jurisdiction. See Tamanaha 2000, at 313; see also Siems
2014, at 18.

8 See inter alia Cuniberti 2014; Kramer 2014, para 2 and 3.

% Cartwright/Hesselink 2008, at 461.

® pannebakker 2016.

% See Chapter 2.
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makers in many countries of the world. From a practical perspective, the law and
scholarship are available and easily accessible. Furthermore, these countries have an
important impact on international trade. One may object to this submission and note that
whilst it is a strong arguments in favour of including the US, international trade is
increasingly dominated by Asian and Latin American countries. Countries’ trade impact also
varies across the economic sectors. However, in many non-Western countries, the
regulation of negotiations is a relatively recent development or is based on the approach of
one of the Western models. As a consequence, analysis of these jurisdictions, insightful
though it may be, would have offered only limited information on the research question of
this study.

Along with the selected jurisdictions, this book will discuss major international instruments.
The CISG deserves attention as the most prominent uniform law on international sales
contracts. This instruments’ attitude to negotiations keeps on generating debates.®’” All the
soft law instruments that will be analysed — the UPICC, PECL and DCFR — include provisions
on negotiations within the rules on contract formation. As noted above, the international
harmonization of law instruments regard negotiations as an issue of contract law. The
Chapter will also refer to some rules on dispute resolution harmonized at the international
level, namely, the Convention on the Recognition and Enforcement of Foreign Arbitral
Awards (New York, 1958) and the EU Regulations Brussels I-bis,?® Rome 1°° and Rome 11.7° It
should be noted that the Proposal for a regulation on a Common European Sales Law’" has
been also studied, but will not be reported due to the withdrawal of this project.”” The
approaches to letter of intent in these jurisdictions and international instruments will be
described consecutively, because this provides context to the parameters for comparison in
a sufficiently nuanced and logical manner.

Furthermore, comparative functional method departs from the presumption that all the
jurisdictions arrive at the same solution, even if different means are sometimes used. The
renowned comparative law scholars Zweigert and Kotz have formulated this expectation as
follows: ‘[a]s a general rule developed nations answer the needs of legal business in the
same or in a very similar way. Indeed it almost amounts to praesumptio similitudinis, a
presumption that the practical results are similar’.” In this way, comparative law analysis
allows us to uncover functional equivalents, as opposed to formal equivalents. In the light of
this presumption, it may be recalled that the search for general functional similarities in the
field of precontractual liability has already been undertaken. Comparative studies have
contended that no common core of rules on precontractual liability is in place, at least in the
EU legal systems. Moreover, different jurisdictions come to diverging solutions.” As a

 See recently Torsello 2014.

&8 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 On Jurisdiction and
the Recognition and Enforcement of Judgments in Civil and Commercial Matters (Recast).

& Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 On the Law Applicable to
Contractual Obligations.

70 Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 On The Law Applicable to
Non-Contractual Obligations.

& European Commission, Proposal for a Regulation of the European Parliament and of the Council on a Common European
Sales Law, 11 October 2011, COM(2011) 635.

72 Annex 2, Commission Work Programme 2015, Strasbourg, 16.12.2014 COM(2014) 910,
http://ec.europa.eu/atwork/pdf/cwp_2015_ withdrawals_en.pdf. The Commission’s Work Programme for 2015 mentions
the new goal to issue a ‘[m]odified proposal in order to fully unleash the potential of ecommerce in the Digital Single
Market’. The content of this falls outside the scope of the present study.

73 Zweigert/Kétz 1998, at 40.

7 Cartwright/Hesselink 2008, at 449 ff.; Van Erp 2011. See also Giliker 2002.
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consequence, this research does not expect to find complete formal and functional
equivalents in this field. However, even in the absence of formal and functional equivalents,
a possibility exists, in principle, that similar effects can be achieved by private contractual
regulation.” It is the latter possibility that this study explores as the potential premise for a
harmonized international approach.

1.6.4. The third step: towards a harmonized approach

The third step in the comparative law analysis consists in the explanation of the reasons for
the similarities and differences uncovered and drawing conclusions within the remit of the
research. As noted above, this study aims to formulate an approach to letter of intent (e.g.
contractually organized negotiations) within the interpretation of the existing soft law
instruments. Sometimes, a further stage that precedes the conclusions is identified by
comparative scholars: the stage of evaluation. By evaluation they understand the choice of a
‘better law’ — the law that offers the most appropriate solution to the socio-economic
problem under discussion.”® However, it appears appropriate to refrain from identifying a
‘better law’ for the following reason. Arguably, no sound international approach to the field
of negotiations of contract may be based on choosing a ‘better law’. This was proven at the
diplomatic conference for the adoption of the CISG, where lively debates on the best
approach led to the exclusion of this question from the scope of the Conventions scope. The
search for a compromise based on a ‘common core’’’ or common denominator in the field
of precontractual liability has also turned out to be difficult, because the countries’ solutions
diverge considerably. As noted above, the possibility of coming to a common core through
contractual regulation or ‘privatization’ of the existing rules might be a pathway to an
international approach.

For that matter, instead of searching for a better law, some convergence in solutions that
may be reached by contract — private regulation — will be sought. More concretely, the
study will suggest interpretation of the international soft law instruments addressed in the
light of comparative law findings. A possible critique to this approach would emphasize that
national laws are not the main way of interpreting soft law instruments.”® However,
identification of similarities and differences in the national laws is an important premise for
eventual unification or harmonization of law.”® Uniform rules based on comparative law are
said to have a high level of legitimacy for those concerned by the rules.®’ Furthermore,
drafters of international soft law instruments are informed by comparative law. Therefore,
formulating a uniform and coherent interpretation of soft law instruments informed by
comparative law findings appears to be the most valuable addition to the existing
scholarship.

In drawing its conclusions, this research will rely primarily on classical legal hermeneutics:
analysis of legal scholarship and discussion of the internal coherence and logic of a given
legal framework.

7> Gilson 2001; Siems 2014, at 233-234.

7® Michaels 2006, at 373.

" The term ‘common core’ was first used by Schlesinger. See Schlesinger 1968. It has been later upheld by a large scale
project including studies of many aspects of European private law. See www.common-core.org.

78 Michaels 2015, at 78.

7 see Hondius 2011, at 5.

8 Micklitz 2007.
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1.7. Sources and translation

To answer the research question, this study will rely on a number of primary and secondary
sources. Primary sources will be used to describe the law in the selected jurisdictions. For
the jurisdictions of England and Wales and the US, case law will form the primary source,®
because it is the main method of law-making on the discussed topics in common law
traditions. In discussing Dutch and French law, the codified systems of law, primary
attention will be paid to statutory regulation. However, case law will also receive close
attention in civil law traditions, because the approach to letter of intent in civil law countries
has been for a large part developed in case law.®? Furthermore, databases on international
instruments including CISG, UPICC, and case law referring thereto, will be used.®® Secondary
sources — scholarly writings and commentaries — will help to interpret the relevant legal
regulation, illuminate its context, and follow its genesis.

While the book is written in English, not all the used sources are in this language. This calls
for a brief note on translation. The research will refer to the existing official or other
published translations where these are available. For instance, the Dutch Civil code has been
translated into English.®* A number of French statutes are also available in a translated
version.® Most of the other quotations have been translated by the author of this study.
Generally, this research attempts to stay terminologically close to the concepts adopted in
the UPICC, as it is one of the best known and authoritative soft law instruments.

1.8. Outline of the study

Chapter 2 will address the practice of negotiations and the content of letter of intent. It will
focus on two questions. First, what is the content of letter of intent? Second, how can the
provisions reflecting the dynamics of negotiations be identified? Answering both questions
requires attention to be drawn to the practice of negotiations. Chapter 2 will inquire how
the laymen’s approach of the contracting parties to negotiations through strategies and
tactics can be conceptualized in legal terms, e.g. to suggest a manner to address contractual
negotiations as a dynamic process.

Chapters 3, 4, 5, and 6 will be dedicated to the national approaches to the effect of letter of
intent and the related remedies in the selected legal systems: the Netherlands, France,
England and Wales, and the United States.

81 Primary sources for England and Wales are available in the database Westlaw UK, and for the United States — in the
database Westlaw International.

82 Primary sources for France include the open access database www.legifrance.gouv.fr and the subscription databases
Dalloz, LexisNexis, Lamyline, Lextenso. Primary sources for the Netherlands include the open access database
www.rechtspraak.nl and the subscription database Kluwer Navigator.

8 These sources are the Translex database on various sources of lex mercatoria containing excerpts from arbitral awards,
www.trans-lex.org; database Unilex on CISG and UPICC, www.unilex.info; PACE database on CISG at
www.cisg.law.pace.edu.

8 Warendorf/Thomas/Curry-Sumner 2013.

& English translations are available at www.legifrance.gouv.fr. The last amendment to the French Civil code was made by a
bill that is not yet translated. See Ordonnance no 2016-131 du 10 février 2016 Portant Réforme du Droit des Contrats, du
Régime Général et de la Preuve des Obligations JORF 0035 of 11 February 2016. See also draft Ordonnance for the Reform
of the Law of contract, the General Regime of Obligations, and Proof of Obligations (draft Ordonnance),
www.justice.gouv.fr/publication/j21_projet_ord_reforme_contrats_2015.pdf. See also the English translation of the draft
Ordonnance by J. Cartwright, B. Fauvarque-Cosson and S. Whittaker, www.textes.justice.gouv.fr/art_pix/Draft-
Ordonnance-for-the-Reform-of-the-Civil-Codepdf.pdf.
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The regulation of negotiations in Dutch law has been compared to an ‘invisible magnetic
field’® based on the requirement of reasonableness and fairness. Chapter 3 will expand
upon the possibilities for the parties to limit or waive this ‘magnetic field’ in Dutch law
through the regulation of negotiations by letter of intent.

The reform of the French law of obligations of 16 February 2016 has completed the Code
Civil with the regulation of contractual negotiations under the umbrella of precontractual
good faith. This was described as ‘particularly rigorous ethics of negotiations'.87 Chapter 4
will identify the possibilities for and limitations to the private regulation of negotiations in
the French context.

English law regards negotiations as a genuinely adversarial proces.s88 with a limited role for
contract law, while non-contractual regulation is primarily relevant. Chapter 5 will discuss to
what extent parties may contractually organize negotiations against this background of
English law.

US law addresses negotiations in terms of risk and bargain.®® The mainstream US approach
heavily accentuates the search for the final contract based on a test of the parties’
intentions. However, some state laws take a more nuanced view. Chapter 6 will describe the
approach to letter of intent adopted by the case law of the US states and in the harmonized
rules at the federal level.

Chapter 7 will discuss the provisions frequently included in letters of intent. It will provide
illustrations of such provisions that may be found in the published case law. Each provision
will then be discussed from a comparative perspective. In this way Chapter 7 will draw
together the national approaches to letter of intent and offers a practical reference on the
content of letter of intent. Furthermore, the Chapter will identify and explain the main
converging and diverging tendencies.

Chapter 8 will discuss the CISG and the rules on negotiations formulated in international soft
law — the UPICC, PECL, and DCFR. It will prepare the concluding reflection on the main
guestion of this study — the question as to how the existing international rules should be
interpreted to apply to the practice of letter of intent.

The concluding Chapter 9 will suggest a harmonized approach to letter of intent by
recommending the interpretation of the existing soft law instruments.

8 Nieuwenhuis 2010, at 289.

8 Mazeaud 2001, at 640.

8 Walford v. Miles [1992] 2 AC 128 (HL).
8 Farnsworth 2004, at 190.
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2. Dynamics of negotiations and the content of letter of
intent

2.1. Introduction

As noted in the Introduction, this study hypothesizes that letter of intent is a distinct pattern
in business practice that may amount to a commercial usage: ‘a pattern of repetitive
behaviour among merchants... observed from a sense of legally binding obligations, not for
mere courtesy, convenience or expediency’.! But what is the content of this pattern?

This Chapter will focus on the content of letter of intent, provide an insight into the letter of
intent and its role in practice and thereby frame further research. The Chapter will answer
the following questions. What kind of issues form the content of letter of intent generally?
Though the provisions differ in each document, can some general pattern be identified?
How can the provisions which reflect the dynamics of negotiations be identified? The
Chapter will draw attention to the practice of negotiations® and identify the patterns of
issues relevant in the course of negotiations. These issues will form the parameters for the
comparative observations made at a later stage (in Chapter 7).

The modern trend towards forming contracts in negotiations has been mapped by
negotiation studies.® A growing body of research conducted over the past thirty years”
provides information on the way in which parties negotiate contracts in practice, and the
methods used to organize, influence, and manage the negotiation process. Alongside this
theoretical understanding, negotiation studies have resulted in practical advice to
negotiators on conducting negotiations with the aim of reaching a (profitable) agreement. In
this way, negotiation studies have streamlined a conscientious approach on the part of
dealmakers to the strategies and tactics of their negotiations in a complex deal. The
knowledge on negotiations has increasingly acquired practical relevance for dealmakers
who can obtain sophisticated, practice-oriented advice on the way to negotiate deals with
the best possible outcome.’ For example, setting the target of gaining a ‘win-win’ result in
negotiations was a fresh and innovative idea in business education, whereas currently, it is
almost a routine part of negotiation techniques which is learned by the majority of
operational personnel.

! Goode 1997, at 8. See also Goode/Kronke/McKendrick 2015, para 1.63 ff., 4.48 ff.

% This Chapter is partly based on Pannebakker 2013.

3 Negotiations studies represent an interdisciplinary field that uses the methods of social psychology, economics and
management science. See Druckman 2011, at 142. See also Dupont 1990, at 289; Weiss 2006.

* From the considerable literature, see Dupont 1990; Lax/Sebenius 2006; Weiss 2006; Dupont 2006; Mnookin 2010;
Lempereur/Colson 2010; Maude 2014; Lewicki/Barry/Saunders 2015 with further references.

® See inter alia Fisher/Ury/Patton 2012. See also practically orientated projects of the Program on Negotiation (PON) at
Harvard Law School, www.pon.harvard.edu/about; ‘Clingendael’ Netherlands Institute of International Relations,
www.clingendael.nl; ESSEC IRENE (Institut de Recherche et de I’Enseignement sur la Négociation), http://irene.essec.edu/.
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Insights from negotiation studies have shed light, in particular, on the manner in which
commercial parties conduct negotiations in practice and the issues relevant in negotiating a
transaction. Therefore, it may be suggested that negotiation studies can be taken into
account in legal analysis, namely, to provide arguments for the legal analysis of letter of
intent. This submission is based on two assumptions: first, that contract law is closely
connected with the realities it regulates, and second, that the knowledge of negotiations
reported in negotiation studies reflects the empirical reality of negotiations.6

Considering the rules and patterns created by commercial parties as a basis for legal analysis
as suggested above subscribes to the idea of legal pluralism. One of its early proponents,
Romano,’ suggested that legal rules can emanate not only from states, but can also be
created by various communities, including the international business community. Translated
in terms of law, this self-regulation represents a part of the lex mercatoria, — the ‘living’ and
developing transnational business seIf—reguIation.8 The use of the term ‘transnational’, and
not international or cross-border, for this purpose indicates the relative independence of
this self-regulation from any state rules. How can self-regulation be identified? As Horn
formulates it:’

[t]he truly crucial question comes when we find such de facto similarities
and must ask whether the clauses, rules or patterns have some normative
effects beyond the individual contract in which they are expressly included
or referred to. Here, we return to our problem, whether international
practice might have created international commercial usage or even
customary law.

To identify the issues relevant for the parties in complex negotiations, this Chapter will first
describe the approach to the process of contract negotiations in negotiation studies (Section
2.1). Thereafter, it will recall the critique of the static character of the legal assessment of
contract formation given in legal scholarship (Section 2.2). This critique seen in the light of
negotiation studies will allow suggestions to be made as to the manner of identifying the
obligations by which parties frame the dynamics of negotiations in the texts of letter of
intent (Section 2.3). Concluding remarks will explain how arguments from negotiation
studies may be used to address letter of intent (Section 2.4).

® on interdisciplinary studies in private law, see generally with further references van Boom/Giesen/Verheij 2008; Van
Boom/Giesen/Verheij 2013. See also Van Klink/Taekema 2011. The degree to which this Chapter’'s argument is
interdisciplinary corresponds to the borrowing of arguments from another discipline, on the scale advanced by van Klink
and Taekema.

" The theory formulated by the Italian theorist Santi Romano in 1918. See Romano 2002 (reedited text dated 1945). On the
subsequent fundamental development of the concept lex mercatoria see Berger 2010, at 1-13; see also inter alia Goldman
1983 (one of the first to argue that lex mercatoria is a separate legal order, independent of national orders); Schmitthoff
1987 (describing the practices of international trade and underlining their importance for trade).

8 Considerable literature exists on lex mercatoria. See inter alia seminal Kahn 1961; Goldman 1986; Lord Justice Mustill
1987; Berman/Dasser 1990; De Ly 1992; Berger 2010; Dalhuisen 2013; Loquin 2013.

® Horn 1972, at 514, quotation translated by Berger in Berger 2010, at 60 (footnote 62). In the last sentence, | have
replaced the word ‘practice’ by ‘usage’ to avoid tautology.
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2.2. Negotiations

Negotiation studies address the process of negotiations in terms of strategies and tactics
(2.2.1) and distinguish two different parts of negotiations: the substantive and the dynamic
constituents (2.2.2).

2.2.1. Strategies and tactics

The term ‘negotiations’” means an interaction of two or more actors faced simultaneously
with divergences and interdependences who voluntarily look for a mutually acceptable
solution that allows them to create, maintain or develop a relationship.'® Negotiations are
analysed as an activity whereby participants with diverging interests search for agreement
despite a difference in their points of view. This search for agreement is analysed in terms of
strategy, ‘the overall plan to accomplish one’s goal in a negotiation’, and tactics, the ‘short-
term, adaptive moves designed to enact or pursue broad (or higher-level) strategies’.!*
Depending on the strategy and tactics used by the parties, most researchers distinguish two
main types of negotiations: the ‘integrative’ and the ‘distributive’ type.'? This distinction is
widely accepted despite the absence of unanimity in approaches to negotiations.™
Integrative negotiations are characterized as a search for agreement between non-
conflicting parties, while distributive negotiations are pertinent for an interaction between
parties with conflicting interests.

More concretely, in integrative negotiations, the interests of the parties are complementary
or not conflicting; negotiations are driven by the parties’ common goal.'® One party is willing
to believe that the other’s interests are valid, while both parties make it explicit by their
behaviour and act accordingly."® For example, making promises is listed amongst the tactics
of integrative negotiations.16 Furthermore, the integrative approach is often characterized
by negotiating over a long period of time because the tactics of integrative negotiation are
said to be more successful when the parties have some time between the negotiation itself
and the supposed start of implementation of the outcome of this negotiation (for example,
the time between the start of negotiations and the start of the execution of a contract).
Generally, the tactics of integrative negotiations presume a certain level of cooperation
between the parties and an extended exchange of information about the priorities and
preferences of each party. In this context, negotiation studies refer to various written
documents in which parties engage to frame negotiations. These documents, also called (in
the terminology used by negotiation studies) ‘presettlement settlements’’’ are
characterized by negotiation studies as follows. ‘These settlements result in a firm, legally

00 gee Dupont 1990, at 11: [L]a négociation est une activité qui met face a face deux ou plusieurs acteurs qui, confrontés a
la fois a des divergences et a des interdépendances, choisissent (ou trouvent opportun) de rechercher volontairement une
solution mutuellement acceptable qui leur permet de créer, maintenir ou développer (ne flit-ce que temporairement) une
relation’. For an overview of other definitions of negotiations, see Kaplan 2010, at 13-43.

n Lewicki/Barry/Saunders 2015, at 116.

12 Lewicki/Barry/Saunders 2015, at 110-111. Walton/McKersie 1991, at 4-5. Walton and McKersie have used the terms
‘integrative’ and ‘distributive’ ‘bargaining’ which correspond to a large extent to the ‘cooperative’ and ‘conflict’ negotiation
and to the ‘integrative’ and ‘distributive’ ‘dimension’ of negotiations respectively in the terms subsequently used by other
authors. See Dupont 2006, at 32-33.

3 For an overview of the approaches to negotiation, see Dupont 2006, at 99-112.

14 Lewicki/Barry/Saunders 2015, 110-111.

13 Lewicki/Barry/Saunders 2015, at 101-102.

18 Schelling 2006.

v Lewicki/Barry/Saunders 2015, at 102 referring to the term advanced by Gillespie and Bazerman in 1998.
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binding written agreement between the parties (it is more than a gentlemen’s
agreement)’.’® At the same time, negotiation studies admit that such documents ‘may
simply establish a framework within which the more comprehensive agreement can be
defined and delineated’.’ This characterization supposes that the documents are created:
‘in advance of the parties undertaking full-scale negotiations, but the parties intend that the
agreement will be replaced by a more clearly delineated long-term agreement that is to be
negotiated'.20

By contrast, in distributive negotiations the interests of the negotiating parties are usually
conflicting. The tactics of distributive negotiation are to a certain extent aggressive. An
example of a distributive tactic is public disclosure. Making public information about the
development of negotiations makes third parties immediately aware of a possible future
agreement. This tactic may have the effect of putting the other party under pressure to
conclude an agreement that has been publicly announced.”

A combination of integrative and distributive negotiation is also possible. However, it has
been argued that this combination would represent only a change in the cooperative and
distributive episodes of the entire process of negotiation, while these would still be
characterized as only one type. ** The decisive characteristic allowing a classification of
concrete negotiations as one or the other type is the intention of the parties regarding the
outcome of negotiations.? If the initial intention of the parties is coming to an agreement
‘because of the situation’,®® or because of the person with whom a negotiation is
conducted,” then even if the negotiation becomes distributive, it would be easy to go back
to the integrative approach after a distributive period. For example, the entire negotiation
process may be characterized as integrative if parties face an issue that cannot be resolved
during an initially integrative negotiation, then turn to an expert or a mediator or an
internally contractually appointed dispute board (and this might be a distributive period)
and thereafter come back to the discussion and thus, come back to the integrative
approach.”®

2.2.2. Substantive and dynamic constituents

The analysis of negotiations in terms of strategies and tactics answers the question as to
how the parties come to an agreement, allowing a general characteristic to be given to the
process of negotiations. Alongside this characteristic of the negotiation process, negotiation
studies have identified the patterns of issues which are negotiated. These issues answer the
guestion as to what is negotiated. The next Section will be dedicated to the elaboration of
this characteristic of negotiations.

According to negotiation studies, negotiations are characterized by two different
constituents: the substantive constituent that is directly related to the content of contracts

*® Ibid.

 Ibid.

2% |bid.

1 Lewicki/Barry/Saunders 2015, at 60, 316, 347 ff.

2 bupont 2011, at 48.

3 Dupont 2011, at 48. ‘Intention’ is not a normative concept in negotiation studies.
% Dupont 2011, at 48.

% |bid.

% |bid.
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(rights and obligations of the parties under the final agreement being negotiated) and the
dynamic constituent related only to the management of the negotiations.

In order to sketch the substantive constituent, negotiation studies emphasize that
negotiations always arise in connection with a product, a service, or a concrete change of
the current situation desired by the parties.27 The parameters of this service, product or
change of a situation are the end result of these negotiations. These parameters represent
the substantive constituent of negotiations (also called their technical, objective or
economic constituent).28 This constituent embraces, therefore, all the issues related to the
end result of negotiations, including the questions of price, quality, deadlines for a service or
milestones of a project, payment conditions, guarantees and other characteristics of the
product or service. These issues usually represent the content of the future eventual
contract.

Simultaneously to the substantive constituent, negotiations include the second constituent,
that is, the dynamic constituent (also called ‘relational’ constituent).29 It embraces the
processes separated from the core and content of the future contract. The dynamic
constituent includes, for instance, planning, timing and structuring of the negotiations, as
well as the distribution of tasks if necessary during the negotiations. These issues are not
the same as the issues included in the eventual final contract. However, the issues forming
the dynamic constituent are relevant for the management of the negotiation process within
the context of a business deal.

Negotiation studies detail the content of these issues and their relevance for the
management of negotiations. The usual flow of negotiations includes the stages of gathering
information and the subsequent use of this information in bidding. Bidding is defined as ‘the
process of making moves from one’s initial, ideal position to the actual outcome’.*® These
are followed by ‘closing the deal’ and implementing the agreement.*! The timing and
structuring of negotiations are named as important elements in managing the closing of the
deal. These include the questions of ‘What is the time period of the negotiation? If
negotiators expect long, protracted deliberations, they might want to negotiate the time
and duration of the sessions. When do we start? For how long do we meet? When do we
need to end? ... What will happen if we deadlock?”** Furthermore, the formalization of the
development of negotiations: ‘How will we keep track of what is agreed to?’ ** This is done,
for instance, through intermediary documents, such as time schedules, letters, protocols,
memoranda and other similar documents. These become particularly relevant since ‘[i]n
large scale negotiations, process and outcome are intertwined and recurring, not single
iterations’.>* Furthermore, negotiation studies suggest that if an agreement is complex, it
would most probably be ‘reviewed by experts and specialists — attorneys, financial analysts,
accountants, engineers, and so on’> Implicitly confirming the distinction between the
substantive and the dynamic constituent of negotiations, it is usually important for
negotiators that ‘discussions about these dynamic issues should occur before the major

" Dupont 1990, at 215.
*% |bid.
% |bid.
30 Lewicki/Barry/Saunders 2015, at 122.
31 .

Ibid.
32 Lewicki/Barry/Saunders 2015, at 141.
33,

lbid.
3* Weiss 2006, at 307; Shapiro/Posner 2006.
3 Lewicki/Barry/Saunders 2015, at 142.
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substantive issues are raised’ in order to allow time for the proper working out of the details
of the final contract. The dynamic constituent represents, therefore, the ‘environment’ of
the transaction and the field where the negotiations are managed by the parties by using
strategies, tactics, timing and structuring of the negotiation process.

2.3. Statics in contract formation

Returning to legal analysis from negotiation studies, it may be noted that legal analysis
draws no explicit distinction between the constituents of negotiations. Nonetheless, this
distinction is implicitly made by scholars who have criticized the statics in the analysis of
contract formation. These critiques are primarily focused on the doctrine of offer and
acceptance. A note on this doctrine (2.3.1) will facilitate the discussion of its static character
(2.3.2).

2.3.1. Note on offer and acceptance

The doctrine of offer and acceptance has received significant scholarly attention. For this
reason, it does not need not a great deal of elaboration. It will be addressed in a condensed
way, in abstracto. However, a note on offer and acceptance is necessary to contrast its
statics with the dynamics of negotiations.

The rules of offer and acceptance form the basis of the rules on contract formation in most
legal systems.36 It has proved to be a viable and flexible tool to assess contract formation.
Since the nineteenth century when this doctrine was formulated,’ it has been adapted to
the changes in contracting practices, for example, the conclusion of contracts online.*® This
doctrine is also part of the soft law harmonized at international and European level,
including the United Nations Convention on Contracts for the International Sale of Goods
(CISG),* UNIDROIT Principles of International Commercial Contracts 2010 (UPICC),*° the
Principles of European Contract Law (PECL)*" and the Draft Common Frame of Reference
(DCFR).*

The core of this doctrine is as follows. The rules of offer and acceptance draw the line
between ‘what is and what is not a contract’®® and delimit the contract from any other
relationship. In order to form a contract an offeror has to make a proposal — an offer — to
perform an act (or to abstain from acting) to the offeree, and the offeree has to accept this
offer.** The moment of contract formation is the precise time at which an offer established
by an offeror with a sufficient level of certainty and completeness is accepted by an offeree.
These rules are designed to answer the questions as to whether a contract is formed and at
which moment it is formed. Furthermore, this doctrine designates the method of assessing

* See inter alia with further references Schlesinger 1968a, at 74; Zweigert/Koétz 1998, at 356 ff.; Blanchard 2008 (on
international contracts); comparative observations to Section Il. — 4:201 DCFR; Beale 2010, at 241-317; Furmston/Tolhurst
2010; Harvey/Schillig 2010; Ferrari 2012; llimer 2012.

37 See for the civil law countries: Pothier 1806; for the common law countries: Payne v. Cave (1789) 100 ER 502 (Court of
King’s Bench). For the historical roots in Roman law, see Zimmermann 1996, at 560 ff.

%% Nolan 2010, at 61; Furmston/Tolhurst 2010, at 160 and 159 ff.

% United Nations Convention on Contracts for the International Sale of Goods (Vienna, 1980). Articles 14-24 CISG.

0 Article 2.1.1 UPICC and generally Chapter 2 Section 1 UPICC. See also Articles 14-24 CISG.

“ Chapter 2 Section 2 PECL.

2 Chapter 2 Section 2 DCFR.

** Smith 2004, at 168.

* Farnsworth 2006, at 915 ff.; Schlesinger 19683, at 1 ff.
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the conditions on which a contract is formed. This is done by defining the acts that qualify as
offer, acceptance, and the sending and receipt of each of these.

Stated in this way, these rules are common to most legal systems at national level. These
rules also form the doctrine of offer and acceptance within the theory of contract law.
However, the detailed and more concrete content of the offer and acceptance rules varies
in different legal systems.* For instance, different national approaches resolve in different
ways the questions of what qualifies as an offer, whether or not an offer can be revoked
before its acceptance and what qualifies as acceptance.46 Seen from a comparative
perspective, these differences limit the possibilities of analysing this doctrine in abstracto.
To put it differently, any apparent further similarity between the concepts within this
doctrine is a ‘booby-trap’,*’ because, in many respects, their similarity is only on the surface,
whereas a closer examination reveals divergences.

A general discussion of the doctrine of offer and acceptance is therefore possible only if one
moves away from concrete legal systems48 to look at the rules of contract formation
accepted generally in most legal systems. The UPICC are an appropriate reference® for this
purpose for a number of reasons. They represent a modern restatement™ of national
approaches in different countries with a world-wide territorial scope,® and they are
formulated as a harmonized instrument as a result of considerable research and debate.>
Furthermore, the UPICC are used not only as an academic reference and a source of
inspiration for legislators in various countries,”® but also as a persuasive authority for
international arbitrators, national courts and drafters of international contracts®™ as a choice
of a neutral non-state or transnational law.”

The rules on offer and acceptance in the UPICC rely on the core of the doctrine described
above, but are broader. According to the UPICC, ‘A contract may be concluded either by the
acceptance of an offer or by conduct of the parties that is sufficient to show agreement’.”®
The reliance on the ‘traditional mechanism’’ of offer and acceptance as the main tool of
analysis of contract formation is underlined by the drafters of the UPICC in the official
comments.”® The UPICC include all three main elements of offer and acceptance doctrine
(the offer, the acceptance and the moment of their meeting). Additionally, other behaviour
(or ‘conduct’) demonstrating an agreement of the parties may qualify as formation of a
contract. The main rule on contract formation extends therefore to cases that are more

* For example, the exact point in time when the offer is considered to be accepted is based on different principles, namely
the principles of ‘information’, ‘reception’, ‘expedition’ and ‘declaration’. See for an overview Ferrari 2012, at 625 ff.

*® Von Mehren 1991, at 54.

47 Schlesinger 1968a, at 56.

*8 This transnational approach, ‘without differentiating between common law and civil law’ systems is possible from the
point of view of contract law theory. See Smith 2004, at viii-ix.

* See also Chapter 2, Section 2 PECL and Book Il Chapter 4 DCFR adopting the approach resembling that of the UPICC.

0 0n this concept, see Jansen 2010, at 92 ff.

> Bonell/Peleggi 2009.

52 Vogenauer, ‘Introduction’, in Vogenauer 2015, at 9 ff. Further on the UPICC, see Chapter 8 of this study.

>3 Lake 2011, at 696 ff.

** See for some empirical evidence Lake 2011, at 702. See generally inter alia Michaels ‘Preamble I’ in Vogenauer 2015, at
81-90; Berger 2010, at 202; Vogenauer 2014; Bonell 2006.

> The question as to whether parties can validly choose lex mercatoria generally, and the UPICC particularly, as the law
applicable to their international contract has been the subject of academic debate. For an overview of the debate, see
Lando 2000. It is currently undisputed that a choice for UNIDROIT as applicable law is valid, if the dispute is subject to
arbitration. See Bortolotti 2014.

*® Article 2.1.1 UPICC.

57 Vogenauer, ‘Introduction’, in Vogenauer 2015, at 19.

> Official Comments to Article 2.1.1 UPICC.
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complicated than a simple acceptance of an offer. These are situations where a meeting of
parties’ wills is in place, but the analysis of their meeting through offer and acceptance
might be excessively fictional, for instance, formation of a multiparty contract,®® formation
of contract by conduct, formation of contract by simultaneous execution, and contracts
formed in negotiations.60

The UPICC approach is primarily motivated by the ‘special needs of international
commerce’® and by the idea of freedom of contract. Furthermore, the commentators
characterize the UPICC as ‘modern and innovative’®” and state that the classical mechanism
of offer and acceptance ‘does not necessarily have to apply in the world of international
commercial contracts’.®® The Articles of Chapter 2 (Formation and authority of agents) of
the UPICC are designed primarily for the ‘traditional mechanism’ of offer and acceptance,
while Articles 2.1.12-2.1.18 provide the possibility of forming a contract by conduct.

The offer is defined in the UPICC as ‘a proposal for concluding a contract’;** the offer should
be ‘sufficiently definite and indicate the intention of the offeror to be bound in case of
acceptance’.®® The acceptance is defined as an availing of this opportunity: ‘a statement
made by or other conduct of the offeree indicating assent to an offer is an acceptance’.®®
To summarize, in a relationship which can lead to the formation of a contract, either (1) an
offer, an acceptance, and a moment of their meeting can be identified or (2) other
behaviour (conduct) of parties indicating the end of the negotiation and the beginning of a
contractual relationship should be in place. If the parties are involved in complex
negotiations, it becomes difficult to apply these elements to letter of intent whereby the

parties attempt to create contractual obligations even at the stage of negotiations.

2.3.2. Existing critique of statics in the analysis of contract formation

The doctrine of offer and acceptance has been criticized in legal theory for failing to take
into account the dynamics of the process whereby the contract may be negotiated and
come into existence. Such critique can be traced back to the contract theories of the period
1970-1980 and has been advanced in the contemporary scholarship.

One of first extensive comparative studies of this doctrine made in the early 1970s% has
already contended that the offer and acceptance rules do not easily apply to an analysis of
negotiations in complex transactions. This major study notes that ‘the businessmen who
originally conduct the negotiations, often will consciously refrain from ever making a
binding offer, realizing as they do that a large deal tends to be complex’.®® This observation
goes on to describe the further development of the transaction: ‘[a]fter a number of drafts
have been exchanged and discussed, the lawyers may finally come up with a draft which

meets the approval of all of them, and of their clients. It is only then that the parties will

*% See Furmston/Tolhurst 2010, at 12, invoking the ratio of the English case Clarke v. Dunraven [1897] AC 59 (HL).

% See also Siems 2004. Discussing contracts formed by conduct, Siems refers to contracts open to more than one party,
face-to-face contracts, joint signature contracts, contracts formed by conduct and contracts formed by written declaration,
calling them ‘unevenly formed contracts’.

&1 Vogenauer, ‘Introduction’, in Vogenauer 2015, at 18.

62 Vogenauer, ‘Introduction’, in Vogenauer 2015, at 19.

* Ibid.

** Article 2.1.2 UPICC.

* Ibid.

® Article 2.1.6(1) UPICC.

& Schlesinger 1968. See also Rodiére 1976.

88 Schlesinger 1968, at 1584-86.
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proceed to the actual formation of the contract, and often this will be done by way of a
formal “closing””.%®
In the terms used by Atiyah,” the doctrine of offer and acceptance still perceives complex
transactions as simple dealings. It therefore fails to take into account the process whereby
parties shape their agreements. As a consequence, if a contract is formed in negotiations,
the courts often ‘reason backwards’,”* declaring that a contract exists, and then look for
‘something that resembles offer and acceptance’.72 This critique of the offer and acceptance
rules emphasizes their static character. It stresses also that this doctrine fails to take into
account the dynamics of negotiations and futurity in the assessment of contract formation.
Within the context of formation of a complex agreement, the notion of futurity corresponds
to the planning of relationships and their adaptation to changing circumstances.

The futurity of the process whereby parties come to agreements has also been emphasized
by the US scholar Macneil. He called the back and forth of opinions and progressive
development of the parties’ relationship in the course of the contract formation a
‘relational’ aspect of contract.”> Macneil has argued that contract law should have different
(varying) rules depending on the degree to which the relational aspect is present in a
contract. To enable this, he suggested using a framework of ‘norms’ for analysing contract.”*
Another US scholar, Feinman, has pointed also to the need for contract law to
accommodate modern transactions by providing a ‘framework for parties who engage in
business planning’.”® This framework would allow parties ‘to create relations, to determine
their content, to avoid them aItogether'.76

It is to be noted, however, that Macneil’s and Feinman’s theories have attracted criticism
themselves. Macneil’s views have been perhaps most criticized for not having proposed
rules that would be predictable and certain enough to replace the doctrines currently
used.”” As Macneil himself has contended, concluding on a resonance that the relational
contract theory created in legal thought: ‘We are all relationists now, but not when it comes
to law’.”®

Yet, the critiques of the vision of contract formation as static, in opposition to the dynamics
of negotiating a deal, have acquired considerable influence. Furthermore, the claim that
contract law should take account of the process whereby parties come to an agreement
remains valid.

More recent scholarship has also pointed to the need for the law to accommodate
transaction planning and the progressive development of deals. For instance, Farnsworth

Ill

% Schlesinger 1968, 1584-86.

° This type of critique has been advanced in the scholarship referred to as the ‘contract-as-tort’ theory. It emphasizes the
growing role of tort law in relations traditionally classified within the law of obligations as belonging to the domain of
contract law. See Atiyah 1979; Gilmore 1995.

1 Atiyah/Smith 2005, at 41.

72 Smith 2004, at 176.

73 Macneil elaborated a theory called ‘relational’ theory of contract. It embraces both the formation and the execution of
contracts. For a selection of works by Macneil see Campbell 2001.

 These norms are ‘role integrity’; ‘reciprocity’; ‘implementation and planning’; ‘effectuation of consent’; ‘flexibility’;
‘contractual solidarity’; ‘restitution, reliance and expectation interests’; ‘creation and restraint of power’; ‘propriety of
means’; ‘harmonisation with the social matrix’ and the ‘relational’ norms ‘preservation of the relation’ and ‘harmonisation
of relational conflict’. Campbell 2001, at 125.

7> This type of critique is sometimes referred to as ‘neo-classical’ contract theory, primarily relevant to US law. See Feinman
1990, at 1285 ff.

78 Feinman 1990, at 1288. See also Eisenberg 2000, at 1813; Hart 2009.

7 See for an overview of the critique (including Collins, Eisenberg, Posner) Vincent-Jones 2001. See also Mitchell 2009, at
21-22; Braucher/Kidwell/Whitford 2013.

7® Macneil 2001, at 383-384.
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has drawn a distinction between the ‘ultimate agreement’ (that is, the negotiated final
contract) and the ‘preliminary regime’ emerging, according to Farnsworth, in the US case
law. The preliminary regime corresponds to various agreements on the development of
negotiations. Farnsworth has also noted the growing general attention given to
precontractual negotiations and preliminary agreements in twentieth century contract law.
He indicated this field as a theme for further research and eventual development.79

A British scholar, Brownsword, in his general reflection, has also touched upon the statics in
the legal analysis, but went beyond the discussion of the offer and acceptance rules.
Brownsword has argued in favour of a more sophisticated theory of consent in English law.
He submitted that legal analysis should develop the theory of ‘double-banked’® consent,
whereby ‘[f]irst, the parties must consent to the terms of the auxiliary agreement; and then
they must consent to the terms of the main contract’.®! He suggested that ‘to avoid an
infinite regress running back from an auxiliary agreement to cover the main contract, and a
pre-auxiliary agreement to cover the auxiliary agreement, and so on, there needs to be a
jurisprudence that delineates what constitutes a valid (authorising) auxiliary agreement’.82
In his reflection, Brownsword has also indicated the main problematic threads raised by his
suggestion. Though his elaboration is relatively detailed,® it is not sufficiently extensive to
be used as a matter of general contract theory. It also focuses primarily on English law.
According to Brownsword, the search for the possibility of accommodating the double-
banked consent is also a matter for further research.®

The submissions discussed so far have been made by British and American scholars and are
valid primarily in relation to the US and English legal systems. As to the civil law traditions,
the relational contract theorists have not gone unheard,®® but have had only limited
resonance. This appears to be primarily due to the fact that civil law traditions have
developed the concept of preliminary agreement (avant-contrat, voorovereenkomst).
These preliminary agreements are perceived as proper contracts concluded before the final
negotiated contract. Such agreements are based on the distinction between the final
contract and the process of negotiations. To a certain extent, the possibility of creating a
preliminary agreement diminishes the need for offer and acceptance to take into account
the process of negotiations. The latter falls within the scope of a preliminary agreement. It is
worth noting that the theory of preliminary agreements was developed not as a critique of
the offer and acceptance rules, but as an independent tool based on freedom of contract.
Another avenue of legal thought has explored the idea that contract law in its entirety has
only limited relevance for contracting practice. In particular, attempts have been made to
evaluate the importance of the informal relationship during the formation of a contract. For
instance, it has been claimed that informal relationships are more important in business
than contractual ones.?’ Scholars supporting this idea have argued that a variety of motives

7 Farnsworth 1990 at 210-213.

8 Brownsword 2006, at 300.

& Brownsword 2006, at 299.

8 Brownsword 2006, at 298.

8 Brownsword 2006, at 298-317.

# Brownsword 2006, at 298-318.

& See inter alia with further references Boismain 2005; Courdier-Cuisinier 2006. No extensive discussion of relational
contract theory could be found in Dutch scholarship.

®Fora comparative synthesis of critical remarks in continental scholarship, see Fontaine 2002.

8 This view is often referred to as ‘Wisconsin school of law and sociology’. See Macaulay 1963 and a follow-up article
Macaulay 1985. For further empirical research on the process of business transactions, see Beale/Dugdale 1975; 1982;
Korobkin 2002 (noting that the considerations of Macaulay have been only limitedly reproduced); Lewis 1982.
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other than law regulate the negotiations, formation and execution of contracts. As a
consequence, parties can become interdependent because of various informal, non-
contractual attachments. According to this view, these attachments, informal practices and
understandings may represent an integral part of contractual negotiations and of the
contract as well. Other researchers, in opposing the importance of the informal relationship
in the formation of contracts, have argued that contract law plays an important role
regulating ex ante the way parties shape long-term relationships.88

On a general note: all the abovementioned authors make a distinction between the final
contract and a preliminary regime. The latter covers contractual obligations which are
confined to framing and organizing negotiations. They also note the existence of
mechanisms used in practice but not covered by legal analysis, and suggest that legal
reasoning needs the tools to analyse these.

2.4. Identifying the dynamics

The reasoning will now turn to a discussion of the role of insights on negotiations in
negotiation studies to identify the content of letter of intent. To do so, it will consider the
existing critique of the static character of offer and acceptance in the light of negotiation
studies (2.4.1) and suggested drawing a distinction between the substance of the final
contract and the dynamics of negotiations (2.4.2). Thereafter, further use of distinction in
this study will be discussed (2.4.3).

2.4.1. The critique of the offer and acceptance rules in the light of negotiation
studies

The previous Section expanded upon the critique of the static character of the offer and
acceptance rules. This critique may be reformulated in the light of negotiation studies.
Based on this, it may be suggested that the distinction between the substantive and
dynamic constituents of negotiations play a role in legal analysis.

As discussed earlier, the issues pertaining to the substance and content of the future
contract represent the substantive constituent of negotiations. If one relates the critiques of
the doctrine of offer and acceptance to the distinction between the two constituents of
negotiations, this doctrine seems to be designed to assess only the substantive constituent
of negotiations. By contrast, various precontractual documents appear to relate only to the
dynamic constituent of negotiations, because they represent an environment in which the
transaction is made. Precontractual documents do not always contain obligations that are to
form part of the future contract. These may be confined to the provisions on the
management of negotiations and other issues within the dynamic constituent of the
negotiations.89

88 Arrighetti/Bachmann/Deakin 1997. The finding of these authors differentiates, however, between countries (Germany,
Great Britain, and Italy).

8 Such distinction echoes the Roman law opposition sometimes made by civilian scholars between the essentialia negotii
and accidentalia negotii. The former are the issues relating first and foremost to the substance of the final contract, while
the latter are ‘special arrangements of the parties which did not determine the nature of the contract’. See Zimmermann
1996, at 234. However, both elements in this distinction are associated with the final contract and not with the negotiation
process.
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Therefore, identifying which constituent a concrete document or any conduct in the
contract formation refers, may be used as a criterion for deciding whether this represents
an element forming a contract.

It is worth noting that the two constituents may overlap in the negotiations. For instance, if
the process of negotiations is documented, various precontractual documents can be
created. These documents can be related to the dynamic constituent only (including the
issues related only to the management of negotiations). Alternatively, the documents can
combine issues from both the substantive and dynamic constituents (and thus include both
the issues concerning the management of negotiations and the agreed conditions of a
future contract).

If no distinction between the two constituents is made, the elements of the doctrine of offer
and acceptance are easily confused with other issues arising at the precontractual stage.
This confusion appears to be one of the main difficulties in the interpretation of
precontractual documents and identification of their legal effects. This also appears to be
one of the important reasons for the uncertainty surrounding the practice of creation of
letter of intent.

2.4.2. Criterion for distinguishing between statics and dynamics

Therefore, it may be suggested that to identify the obligations related primarily to the
dynamics of negotiations, the content of a concrete document should be divided into two
constituents. Two overlapping constituents should be separated; thereafter, the dynamic
constituent should be searched for in the document. If the constituent to which a document
belongs is identified, it becomes easier to define whether a concrete provision relates to the
formation of the final contract or to the organization of the negotiations. Those provisions
not covered by the offer and acceptance rules may be regarded as the dynamics of
negotiations. These provisions are to be discussed further in this study as the primary
content that parties purport to privatize at the negotiations stage.

The arguments to support this submission can be drawn from consideration of the following
example. An arbitration award by the ICC Paris International Court of Arbitration applying
the UPICC® illustrates first, the situation where the substantive and the dynamic
constituents overlap and second, the method adopted to draw a distinction. In this case, a
‘Memorandum of Understanding’ had been signed by parties during their negotiations. The
document contained various precontractual understandings. On the one hand, it included
obligations related to the sale by one party of vehicles and spare parts to the other party.
On the other hand, the document described the parties’ understandings regarding their
negotiations, future cooperation and organization of the after-sale services. When a dispute
arose, one of the main issues that the arbitral tribunal had to address was the legal status of
the Memorandum of Understanding. Based on the analysis of this document, the arbitrators
decided that it included two types of conditions. The conditions of the first type represented
‘specific conditions ... that are the result of parties’ agreements and should therefore be
considered as final between them unless they are amended by subsequent contracts
approved by the parties’. By contrast, the second type of condition represented a ‘general
description of the parties’ intention to enter into certain agreements’. The second type of
condition was held not to be binding on the substance, but to represent an obligation on the

% |CC Paris International Court of Arbitration Award 8331 (1996) 10 Bulletin de la Cour Internationale d’Arbitrage de la CCl
(1999), www.trans-lex.org/208331/mark_932000. On this arbitral award see also Fontaine/De Ly 2009, at 38-39.
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parties to use their ‘best efforts’ to implement the general agreements into specific terms,
on the basis of the Article 5.1.4 UPICC.

The reasoning in this arbitral award implicitly confirms the difference between the
substantive and dynamic constituents of the process of contract formation. The award does
not directly refer to this difference as a criterion for the delimitation between the two types
of conditions in the Memorandum of Understanding in question. Its conditions are classified
into contractual on the one hand, and other conditions on the other hand. However, an
explicit reference to why the issues are classified in this way would strengthen the reasons
for the decision as follows. The argument in the award is based on the arbitrators’
understanding of the text of the document. They analysed the formulation of each condition
and decided on this basis whether it represented a condition of a contract (a binding ‘final
obligation’). The analysis of the text led to an assessment by the arbitral tribunal of the
context of negotiations and the entire relationship between the parties. Nonetheless, the
award does not specify the concrete way in which this analysis was made. By contrast, the
flow of the argument in this award can be understood through the distinction between the
substantive and dynamic constituents of negotiations. The arbitrators’ general line of
reasoning corresponds to the distinction between these two constituents. The award
mentions firstly the conditions related to the substance of the contract and corresponded to
the substantive constituent. The conditions that were considered to be contractual were
conditions that could have been assessed through the doctrine of offer and acceptance.
Secondly, the award mentions other conditions related to understandings of the parties that
did not represent contractual obligations. These conditions might be classified as
corresponding to the dynamic constituent because these were forward-looking
understandings between the parties to shape their eventual deals. A reference to this
distinction, therefore, could have illuminated the motivation behind the decision in this
award because it would make explicit the course of the argument used in the text analysis.
Hence, the distinction between two types of obligations related to two different
constituents of negotiations exists in a legal assessment, albeit implicitly, as appears from
the example of the ICC Paris award provided above.

2.5. Conclusion

Chapter 1 advanced the hypothesis that letter of intent represents a pattern in transnational
business self-regulation. The view of contractual negotiations adopted in negotiation studies
supports this hypothesis for the following reasons. Negotiations have relatively stable
patterns and are not a chaotic process. While informal interaction appears to be relevant
(the mere existence of the dynamic constituent of negotiations confirms the relevance of
informal relations), the structuring of negotiations in letter of intent is clearly a
formalization of the salient elements of the negotiation process.

In this way, the definition of letter of intent®® can be concretized by stating that letter of
intent contains contractually organized dynamics of negotiations. The content of letter of
intent is formed primarily by the provisions framing the dynamics of negotiations.

The contours of these dynamics are charted by the description of tactics and strategies used
in negotiations. For example, naming public disclosure as one of the aggressive tactics used
in negotiations illustrates that the issue of confidentiality may become particularly relevant

91 Section 1.2.3.
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during contractual negotiations. Using these provisions of letter of intent, negotiating
parties set the limits on the possible tactics of negotiations, clarify the issues relevant
primarily to the negotiation process, and contain the risks involved in the management of
complex transactions.

Furthermore, the distinction between the statics of negotiations and dynamics implies that
further inquiry into the dynamics of negotiations in this study should not include the rules of
offer and acceptance.92 As contended above, legal analysis is well equipped to ascertain the
statics in contractual negotiations through the rules of offer and acceptance. By contrast, it
is less prepared to ascertain the dynamics of negotiations.

In the same vein as the need to develop a framework of ‘a double-banked consent’,”® and
the distinction between the final contract and preliminary regimes, 9 expressed within the
critiques of statics in contract formation, the following may be suggested. The provisions
framing the dynamics of negotiations in letter of intent should be addressed as stand-alone
and severable (separable)95 from the final contract and from other provisions of the same
document. Negotiations may be approached as a dynamic process only if each concrete
issue or act within the negotiations is addressed separately from the other issues in
negotiation and from the substance of the final contract. For instance, in the ICC Paris award
above, the negotiation process had to be deconstructed into separate conditions. It could
not be seen as an entire process because its separate parts played different roles in the
parties’ relationship. Following the interpretation of these obligations as being separate,
they were interpreted as having different legal effects. Consequently, if a precontractual
document combines issues referring to both constituents of negotiations, every negotiated
obligation should be isolated — severed — from the other issues addressed in the document
and analysed separately. This approach will be adopted further in this study.

Having said that, letter of intent may, indeed, represent a trade usage, because it reflects a
stable pattern of issues related to the dynamics of negotiations; the content of these issues
still needs to be concretized. While negotiation studies shed light on the scope of issues that
form the dynamics of negotiations, they do not provide information on concrete clauses
whereby the parties privatize their negotiations. To find these clauses, a collection of the
texts of letter of intent has been undertaken within this study. The collection includes texts
of letter of intent quoted in the published case law in each selected jurisdiction.”® This
Chapter has formulated a criterion of distinction between the two constituents of
negotiations. This criterion has been applied to identify the relevant provisions. The results
of this identification are reported in Chapter 7 where these extracted provisions will form
the parameters for comparison and each provision will be discussed from a comparative
perspective.

9 Compare: Lake/Draetta 1994 (these authors include the offer and acceptance rules in their analysis).

% Brownsword 2006, at 300.

% Farnsworth 1987.

% These two terms are used in interchangeable manner. In the current literature, the term is used primarily for dispute
resolution clauses.

% On the method see Sections 1.6 and 7.2.
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3. Dutch law

3.1. Introduction

Dutch law regards the process of contract negotiations as a relationship regulated by law. In
the Netherlands, the idea that a party may be bound by law during contractual negotiations
goes back to the work of Telders.' At the beginning of the twentieth century, this scholar
examined situations where an offer could not be revoked and the reasons for this
irrevocability. He invoked inter alia the concepts that would frequently be echoed in the
subsequent case law and scholarship — those of detrimental reliance and expectation that a
contract will be formed. Dutch literature has also acknowledged the cognate French and
German doctrines contemporary with the work of Telders.? But Dutch law has followed its
own path of development. The German concept of fault in conclusion of contract (culpa in
contrahendo) attributed to Von Ihering3 has remained foreign to Dutch law, as has the
French doctrine.*

The modern Dutch approach to negotiations relies upon three pillars: an overarching duty of
reasonableness and fairness’ (the Dutch concept of bona fides) that is, strictly speaking an
issue of tort law,® the framework of preliminary agreements, and the general tort law. This
Chapter will examine these fields of regulation in order to answer the following question. To
what extent may parties modify or waive these rules by organizing their negotiations
contractually and what are the consequences of this ‘privatization’ for liability in Dutch law?
The first pillar of regulation is based on the overarching duty of reasonableness and fairness.
As the Dutch Civil code (Burgerlijk Wetboek) contains no specific provisions on the process
of negotiations, this duty has served as a vehicle for the development of the concept of
liability for breaking off negotiations. The Hoge Raad der Nederlanden — the highest judicial
authority in the Netherlands — has progressively shaped it by interpreting the general law of
obligations. The Hoge Raad has formulated a set of factors to be weighed in order to decide
whether breaking off negotiations is acceptable from the point of view of reasonableness
and fairness. Based on these factors, withdrawal from negotiations may be regarded as
unacceptable (onaanvaardbaar). This may lead to liability of the withdrawing party, and the
remedies may go as far as a court order to negotiate further. The regulation of negotiations

! Telders 1937.

% For an overview of the evolution and influences, see Van Dunné 1990, at 71; De Kluiver 1992 at 188 ff.

® See Von Ilhering 1861. This German scholar advanced the concept of culpa in contrahendo (fault in conclusion of a
contract) referring to contractual liability.

* De Kluiver 1992, at 188 ff. and 281.

® Articles 6:2(2), 6:248(2) Dutch Civil code.

® This basis flows from three cases called in literature Effectenlease: HR 5 June 2009, ECLI:NL:HR:2009:BH2811, NJ 2012,
183 Levob/Bolle; HR 5 June 2009, ECLI:NL:HR:2009:BH2815, NJ 2012, 182 De Treek/Dexia; HR 5 June 2009,
ECLI:NL:HR:2009:BH2822, NJ 2012, 184 Stichting Gedupeerden Spaarconstructie/Aegon. See Van Boom/Lindenbergh 2009.
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in Dutch law has even been compared to an invisible magnetic field’ where parties may
inadvertently lose the possibility of avoiding obligations. The second possible outcome of
the application of these factors is that a withdrawal from negotiations will be deemed
acceptable from the point of view of reasonableness and fairness and, therefore, lawful.
According to the literature, this is the most frequent outcome; the Hoge Raad has also
emphasized the exceptional and severe character of liability for breaking off negotiations..8
The second pillar of regulation is formed by the framework of the preliminary agreement
(voorovereenkomst, voorbereidende overeenkomst and other). Dutch case law and
scholarship acknowledge different types of preliminary agreements. Early reflections on
these go back to the beginning of the twentieth century.9 However, no unanimously
accepted classification has been developed, and the analysis remains highly fact specific. As
a matter of fact, Dutch case law draws a distinction between the preliminary agreement, on
the one hand, and the final contract (hoofdovereenkomst), on the other.’® Dutch scholars
seem to agree that a preliminary agreement may contain stand-alone obligations, binding
only during negotiations and irrespectively of the success or failure of the formation of the
eventual agreement.'

Finally, the third pillar of the general tort law completes the regulation of negotiations. In
the context of contract formation, the main situation where tort law is relevant is related to
the tortious use of business sensitive information exchanged in negotiations.

To address the possibilities of contractually modifying or waiving the regulation outlined
above, this Chapter will proceed as follows. It will start with a brief explanation of the
approach to the sources of Dutch law and terminology (Section 3.2). Thereafter, it will
address the restrictions on freedom of negotiations implied by the development of liability
for breaking off negotiations in Dutch law (Section 3.3), discuss the framework of
preliminary agreements (Section 3.4), and touch upon the application of tort law (Section
3.5). A note will also be made on the doctrine of unjust enrichment (Section 3.6). Having
addressed the elements of the framework, the Chapter will provide more details on the
clauses with which parties frequently regulate the dynamics of negotiations (Section 3.7).
Finally, the Chapter will describe the available remedies, conditions and nature of liability
(section 3.8), and provide concluding remarks (section 3.9).

3.2. Sources of Dutch law and terminology

3.2.1. Dutch Civil code, case law, and scholarship

This Chapter will rely on the provisions of the Dutch Civil code (Burgerlijk Wetboek) — the
main source of the law of obligations in the Netherlands. The legal system of this country
belongs to the civil law tradition and relies primarily on codified law. The general part of the
law of obligations is provided in Book 6 of the Dutch Civil code. This text has been in force
since 1992; it is the result of the reform of the Dutch private law that took place some
decades ago to renew the former civil code which had been in force since 1838. Prior to this,
the French Code Napoléon was directly applicable in the Netherlands.

” Nieuwenhuis 2010, at 289.

8HR 12 August 2005, ECLI:NL:HR:2005:AT7337, NJ 2005, 467 CBB/JPO.
° Goudeket 1906.

10 Hijma 2013, at 68; Asser/Hartkamp and Sieburgh 2014, para 93.

' Blej Weissmann 2013, § 1.16.
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Despite the importance of the Dutch Civil code as a general source of the law of obligations,
it has limited relevance to the regulation of negotiations. During the last reform of the law
of obligations, the Dutch legislator consciously decided not to include a draft provision on
liability for breaking off negotiations in the Dutch Civil code. Instead, the rules applicable to
negotiations are essentially to be found in the case law of the Dutch courts interpreting and
detailing codified law.

Therefore case law has considerable relevance for understanding the Dutch approach to
contractual negotiations. Strictly speaking, case law is not a source of law in the
Netherlands. Nevertheless, it forms an inherent part of the regulation of many issues. The
case law of the highest judicial authority — the Hoge Raad — plays a major role within the
existing body of case law. Its informal precedents, sometimes referred to as standard cases
(standaardarresten), contribute to the interpretation of law, concretize its application
(especially in relation to open norms), and fill the gaps in regulation. The Hoge Raad often
reasons in terms of criteria or factors that should be taken into account in the application of
a legal rule to concrete factual situations.'® Case law of the Hoge Raad only rarely
contradicts statutory law,*® though the Hoge Raad may set aside statutory provisions in
exceptional cases based on the limiting function of reasonableness and fairness.** The
standard cases are often referred to as a source of authority both by scholars and courts,
although critiques are not infrequent. As to the style of writing, the Hoge Raad usually
avoids extensive citing of the documents and evidence in the case. Case law is easily
accessible: important cases decided by the Hoge Raad and lower courts are published and
available online.”

Finally, the works of scholars are inherent to understanding Dutch law. This source of
knowledge has a secondary authority compared to statutes and case law, but will not be
disregarded in this Chapter. Literature will be referred to for explanation, interpretation of
case law, and highlighting scholarly opinions.

3.2.2. Translation of terms

Most of the examined sources are in Dutch so it appears appropriate to clarify the main
choices made in translating Dutch terms into English. The translation of key concepts is
based firstly on the Dutch texts translated into English, for instance, the Dutch Civil code,®
and secondly on the existing comparative literature.'” The translated terms which are
frequently used include reasonableness and fairness (redelijkheid en bilIijkheid)18 and
justified interests (gerechtvaardigde belangen).”® The Chapter also refers to the concept of
the reasonable belief that the negotiated contract will be concluded (gerechtvaardigd
vertrouwen dat de overeenkomst tot stand zou komen).” In scholarship, this term has also

12 Asser/Hartkamp and Sieburgh 2014, para 391-435.

3 One of the rare exceptions is a 1972 case where the Hoge Raad stated that two old articles of the Commercial Code no
longer had the force of law. See Hartkamp 2011, at 27 referring to HR 3 March 1972, ECLI:NL:HR:1972:AB3597, NJ 1972,
339 Maring.

14 By way of example, see HR 28 April 2000, ECLI:NL:HR:2000:AA5634, NJ 2000, 431 Asbest-arrest.

> The most accessible open source is www.rechtspraak.nl. All important cases are published, although the site publishes
only around 1 per cent of the total existing cases.

'8 The main reference is Warendorf/Thomas/Curry-Sumner 2013.

7 The main reference is Cartwright/Hesselink 2008, especially at 46-50.

18 Warendorf/Thomas/Curry-Sumner 2013, inter alia at 719.

¥ca rtwright/Hesselink 2008, at 47.

%% bid.
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been translated as justified detrimental reliance on the imminent conclusion of the
negotiated contract.”* Finally, the terms unacceptable?? and inadmissible® translate the
Dutch terms onaanvaardbaar, ongeoorloofd. The term voorovereenkomst has been
translated as pre-contract or contract to negotiate, and rompovereenkomst is referred to as
a trunk contract.?

3.3. Negotiations as an invisible magnetic field

Freedom of contract is the starting point in the regulation of negotiations in Dutch law.”
Although it is not directly established by the Dutch Civil code, a number of its provision
provide freedom of contract indirectly.”® Dutch scholarship refers in this regard to the
positive and negative aspects of the freedom of contract. On the positive side is the
possibility to choose the party with whom to contract, to decide to enter into a contract,
and to define its content. The negative side includes the possibility to freely withdraw from
negotiations without incurring liability.?’

However, the principle has a number of limitations; these are to be found both in the Dutch
Civil code and in case law. In essence, these limitations come down to the following. Each
party negotiating a contract must take into account the other party’s justified interests. This
implies that each party is free to break off negotiations, unless this would be
inadmissible/not allowed because the other party has justified detrimental reliance on the
imminent conclusion of the negotiated contract or because of other circumstances of the
case.

The impact of these limitations on the parties’ legal relationship has been compared to an
invisible magnetic field:*® the further the negotiations advance, the closer the scrutiny used
by the courts to ascertain the parties’ conduct. At the same time, the way in which the
required advancement of negotiations is established remains a complex issue for the courts
and scholars. As guidance on this, the Hoge Raad has developed a set of factors to measure
the advancement of negotiations and to define whether breaking off negotiations is
acceptable from the point of view of reasonableness and fairness. This Section will elaborate
further on freedom of negotiations, the content of these restrictions, and the application of
the factors named by the Hoge Raad.

3.3.1. Freedom of negotiations

Freedom of negotiations flows from the fundamental principle of freedom of contract in
Dutch law. The Hoge Raad has emphasized the primary role of freedom of contract in the
regulation of the negotiation process by stating that liability for breaking off negotiations is
a severe measure to be applied exceptionally (een strenge en tot terughoudendheid

A Cartwright/Hesselink 2008, at 50.

z Warendorf/Thomas/Curry-Sumner 2013, at 665, see translation of Article 6:109 Dutch Civil code.

2 Cartwright/Hesselink 2008, at 48. These authors also use ‘no longer allowed’ and ‘unlawful’.

** Grosheide 2004.

% see inter alia HR 12 August 2005, ECLI:NL:HR:2005:AT7337, NJ 2005, 467 CBB/JPO.

% Asser/Hartkamp and Sieburgh 6-111 2014, para 41; para 50 points to Articles 1:121, 6:248 (1), and 3:40 Dutch Civil code.

2" 4R 23 October 1987, ECLI:NL:HR:1987:AD0018, NJ 1988, 1017 VSH/Shell; HR 12 August 2005, ECLI:NL:HR:2005:AT7337,
NJ 2005, 467 CBB/JPO. See inter alia Hijma 2013, § 14; Blei Weissmann 2013, § 1.31 with further references.

*% Nieuwenhuis 2010, at 289.
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nopende maatstaf).”® According to the literature, this emphasis implies a high threshold for
restricting the freedom to break off negotiations. Furthermore, if such liability is admitted,
the court must thoroughly set out the motivation for its decision.*

3.3.2. Limitations of freedom of negotiations and factors to balance

Limitations to the principle of freedom of negotiations in Dutch law have developed in a
somewhat eclectic way. This development has followed a path from an almost absolute
freedom of negotiations towards restrictions that were broadly interpreted. Subsequently,
the emphasis has returned to the freedom of negotiations and the exceptional character of
any limitations.

More concretely, until 1957, the only regulation of contractual negotiations was a general
unwritten duty of care in tort.>' A shift in the approach has been marked by the case
Baris/Riezenkamp (1957).3? By stating that negotiations are subject to the general duty of
bona fides, the Hoge Raad has opened the gates to a broad interpretation of the practical
implications of this duty.

The broadest interpretation was made in the case Plas/Valburg (1982).%3 In this case, the
Hoge Raad analysed negotiations as a process in three stages, progressively limiting the
freedom to walk away from the transaction.®® This approach was immediately criticized for
its linear character and the vague criteria used to distinguish the stages. More recent
commentators still regard this critique as valid.>® Significantly, the Plas/Valburg approach
has also led to suggestions that negotiating parties may and should avoid legal uncertainty
by creating preliminary agreements, because these would possibly represent private law
‘safe harbours’3® clarifying the parties’ positions in negotiations.

The Dutch legislator has been sensitive to these critiques. It demonstrated a reserved
approach to a proposal to regulate the process of negotiations in the Dutch Civil code®” at
the time of the reform of the Dutch law of obligations in the 1990s. It was found that the

¥ HR12 August 2005, ECLI:NL:HR:2005:AT7337, NJ 2005, 467 CBB/JPO.

%0 Blei Weissmann 2013, § 1.43.

*! Article 1401 Old Dutch Civil code.

32 1R 15 November 1957, ECLI:NL:HR:1957:AG2023, NJ 1958, 67 Baris/Riezenkamp.

** HR 18 June 1982, ECLI:NL:HR:1982:AG4405, NJ 1983, 723 Plas/Valburg.

3 According to Plas/Valburg, during the first stage, freedom of negotiations is not limited by any legal regulation and each
party may withdraw from negotiations without liability. At the second stage, the restrictions of good faith may start to play
a role. Breaking negotiations off may be regarded as inadmissible and, as a consequence, a party breaking off negotiations
may be held liable (the Hoge Raad has not concretized the scope of liability). Finally, the third stage is reached when
parties are justified in expecting that a contract would imminently result from the negotiations. Good faith implies that
breaking off at the third stage is unlawful (onaanvaardbaar). This may have two consequences. Either the breaking party is
liable for the damage, including loss of profit (gederfde winst), or the court may order the parties to negotiate further ‘in a
constructive manner’ (op constructieve wijze) to finalize negotiations.

* See summarizing critiques: Hartlief 2005; Tjittes 2006, at 140. The three-stage approach has been criticized for its linear
character. According to Plas/Valburg, the negotiation process only becomes increasingly binding with time, whereas twists
and returns to previous negotiating positions are possible in practice. The later critique has also resulted in a view that
parties can be easily held liable during the negotiations, leading to legal uncertainty.

% Van Bijnen 2005, at 155 ff.

37 Article 6.5.2.8a Ontwerp Nieuw BW. See Reehuis/Slob 1991 1441-1443: The negotiating parties must take into account
each other’s justified interests in the conduct of negotiations. Each of them is free to break off negotiations, unless this
would be unlawful on the basis of the justified expectation of the other party that a contract will be imminently formed or
on the basis of the other circumstances of the case.

Onderhandelende partijen zijn verplicht hun gedrag mede door elkaars gerechtvaardigde belangen te laten bepalen. leder
van hen is vrij de onderhandelingen af te breken, tenzij dit op grond van het gerechtvaardigd vertrouwen van de
wederpartij in het tot stand komen van een overeenkomst of in verband met de andere omstandigheden van het geval
onaanvaardbaar zou zijn.
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time was not ripe for such express regulation. Moreover, due to the vagueness of the case
law developments, the inclusion in the Dutch Civil code of an express provision on liability
for breaking off negotiations was considered undesirable.*®

In addition, the Hoge Raad has also limited the impact of the Plas/Valburg approach in the
cases VSH/Shell,*® cBB/JPO™ and subsequent cases. Instead of approaching negotiations as
a process in stages (as in Plas/Valburg), the case law has identified several factors that need
to be taken into account to establish whether it is appropriate to limit freedom of
negotiations.

3.3.2.1. Reasonableness and fairness

The main requirement in the conduct of negotiations in Dutch law is the duty of
reasonableness and fairness. ** The Hoge Raad stated in the case Baris/Riezenkamp (1957)
that negotiations of a contract create a ‘special legal relationship regulated by good faith’
(‘bijzondere door goede trouw beheerste rechtsverhouding’).*> According to the Hoge Raad,
this implies that the negotiating parties must take into account each other’s justified
interests starting from the first interaction.”> On a terminological note, it is worth recalling
that the reform of the Dutch law of obligations has replaced ‘good faith’ with the term
‘reasonableness and fairness’ (redelijkheid en billijkheid).* The requirement is formulated as
an open norm and is applicable to all obligations as an overarching duty. It has a
fundamental character in Dutch law; its application is a mandatory legal provision that may
not be waived by the parties’ agreement.*

Dutch law sets objective standards of reasonableness and fairness. This means compliance
with the norm is not confined to the subjective attitude or state of mind of a party. The
party’s conduct should be assessed objectively by reference to the attitude that a similar
party would have in similar circumstances.*®

Reasonableness and fairness transcends the law of obligations through its three functions.
Firstly, the open norm on reasonableness and fairness may be a source of positive
obligations — both under a contract and extra-contractually — this is the supplementing (or
the gap filling) function of this norm.*” Secondly, it has a limiting function and precludes any
conduct incompatible with the requirements of reasonableness and fairness making that
conduct inadmissible/unacceptable (onaanvaardbaar). Any right may be exercised only to
the extent that its exercise does not become inadmissible from the perspective of
reasonableness and fairness. Thirdly, reasonableness and fairness is a basis for
interpretation. In all the three functions, the content of reasonableness and fairness has
been developed by the jurisprudence of the Hoge Raad and to a certain extent by lower

% Reehuis/Slob 1991, at 1443, 1444-1448.

¥ HR 23 October 1987, ECLI:NL:HR:1987:AD0018, NJ 1988, 1017 VSH/Shell.

O HR 12 August 2005, ECLI:NL:HR:2005:AT7337, NJ 2005, 467 CBB/JPO.

“! Articles 6:2(2), 6:248(2) Dutch Civil code.

*2 HR 15 November 1957, ECLI:NL:HR:1957:AG2023, NJ 1958, 67 Baris/Riezenkamp.
*3 Blei Weissmann 2013, § 1.32.1 and 1.28. Compare inter alia De Kluiver 1994, at 50-52 (noting that negotiations do not
always imply a legal relationship).

** Articles 6:2 and 6:248 Dutch Civil code.

** Hijma/Olthof 2014, para 300; Hesselink 1999.

*® Hartkamp 2011, at 49.

* Hartkamp 2011, at 50.
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courts.* The duty of reasonableness and fairness has served as a basis for the development
of further limitations to freedom of negotiations.

3.3.2.2.  Expectation of the imminent conclusion of the negotiated contract

According to the Hoge Raad, breaking off negotiations is unacceptable from the point of
view of reasonableness and fairness if the party who claims recovery of damage expected
that negotiations would imminently result in conclusion of the contract.”® This statement has
two elements. Firstly, it is not the expectations of both parties that are relevant. The only
relevant expectation is that of the party claiming to have suffered detriment from the other
party’s withdrawal from the negotiations. Second, not every kind of expectation is relevant.
The expectation should be related to the formation of the negotiated contract (by contrast
with the expectation of a contract referred to in the abandoned approach of the
Plas/Valburg case). In this way, the future transaction should be either clearly defined or
easily definable at the moment of the failure of negotiations.”® As was explained in the case
ABB/Staat,”! the length of negotiations does not automatically result in an increase of
expectation. The advancement of negotiations in substance — not in time — is relevant for
the assessment of reliance and expectation.

To assess the extent of expectation in concrete cases, the Hoge Raad has suggested
addressing the following factors: firstly, the extent of the parties’ agreement about the
manner in which to deal with points that remain to be negotiated;>* secondly, the extent of
the parties’ agreement on the substantive points of the eventual final contract.

The following examples illustrate the application of these factors. Absence of reliance
(according to the court) is illustrated by the case Shell/Van Esta Tjallingii.”® The parties
negotiated a lease contract, and the negotiations failed. At the moment when negotiations
failed, the parties still needed to negotiate three important conditions of the future lease,
including the yearly price indexation. The way to establish these conditions was neither
defined nor negotiated.>® In this situation, no reliance could arise according to the Hoge
Raad. In another case, parties negotiated a project for the construction of a World Trade
Centre in Nice, France. The parties signed a partnership agreement (convention de
partenariat) sketching in a general manner the project of the future construction and the
way in which to conclude the construction contract. One party broke off negotiations. The
other party claimed recovery of damage under liability for breaking off negotiations. The
court had to analyse the circumstances in which negotiations were broken off. The analysis
included the assessment of the binding power of the partnership agreement and its
practical impact. The court concluded that no substantive points were agreed in relation to
furthering the project at the moment of failure of negotiations. Consequently, no justified
reliance was created by the preliminary agreement at hand.> In another example, parties
negotiated the acquisition of a company. The company operated a brasserie at rented

*8 Hartkamp 2011, at 47.
“9HR 23 October 1987, ECLI:NL:HR:1987:AD0018, NJ 1988, 1017 VSH/Shell. Notably, the factors assess not the reliance that
negotiations have already resulted in a concluded contract, but the expectation that they would result in the future. See
Tjittes 2006, at 140.
>0 Tjittes 2006, at 140.
1 HR 4 October 1996, ECLI:NL:HR:1996:2C2158, NJ 1997, 65 ABB/Staat.
*2HR 1 June 2012, ECLI:NL:HR:2012:BV1748, NJ 2012/471 Almere/Weermekers.
Zi HR 16 June 1995, ECLI:NL:HR:1995:2C1760, NJ 1995, 705 Shell/Van Esta Tjallingii.
Ibid.
> HR 27 April 2007, ECLI:NL:HR:2007:BA2509, NJB 2007, 1069.
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premises. When the negotiations were broken off, the parties had not yet reached
agreement on the amount to be paid in rent for the premises, nor had they defined the date
of the company acquisition. These two circumstances were decisive in the court’s
conclusion that no reliance on the imminent conclusion of the contract could have been
created at that time.®

Note that the presence of documents purporting to organize negotiations contractually has
been regarded as a fact contributing to the creation of reliance that the negotiated contract
will imminently be formed. For instance, in Greenib Car/Van Dam the Hoge Raad took into
account a detailed letter of intent purporting to describe the manner in which further
negotiations would be conducted.>’ In another case, parties entered into an agreement to
prepare the future eventual acquisition of a company. This agreement established three
preparatory phases preceding the final contract. In the first phase, the owner of one party
had to work as an employee for the other party for a maximum of one year. During this
period, the parties had to decide whether they were willing to go forward with the
acquisition. During the course of the first phase, the negotiations broke off. According to the
court, no reliance could arise during this phase, because the very essence of the splitting
into phases established by the preliminary agreement consisted in securing the possibility to
break off negotiations, at least during the first phase.®®

The case Greenib Car/Van Dam cites another factor that may be relevant for the creation
of reliance: the conduct of the party breaking off negotiations in his relations with third
parties as if the contract has been concluded. In this case, Greenib and Van Dam negotiated
a contract under which Van Dam would become a dealer of the cars sold by Greenib. The
negotiations were accompanied by signing a letter of intent. Though the document was
detailed, it was not the final negotiated contract. Nevertheless, Greenib introduced Van
Dam as its dealer to third parties. This was noted by the court as susceptible to generating
reliance by Van Dam that the contract would be formed imminently.

Further detail on the assessment of reliance has been given by the case CBB/JPO.® The
Hoge Raad has stated that even if one party expects the negotiated contract to be
imminently formed, negotiations may be broken off without liability. This is because,
according to the Hoge Raad, the measure and manner in which the party breaking off
negotiations has contributed to the creation of this expectation should also be taken into
account when imposing liability. In this way, the provenance of and grounds for reliance
may play a role in establishing liability. Reliance caused by facts external to the party
breaking off negotiations may not lead to liability. By contrast, inducing reliance during
negotiations may have legal consequences for the inducing party, if this party subsequently
withdraws from negotiations.

% Rb. Noord-Holland 4 June 2014, ECLI:NL:RBNHO:2014:7141, n° 2730042 / CV EXPL 14-897.

> HR 1 March 2013, ECLI:NL:HR:2013:BY6755, NJ 2013/142 Greenib Car/Van Dam.

*8 Hof Amsterdam 30 August 2007, ECLI:NL:GHAMS:2007:BC6965, NJF 2008, 121 referred to as a standard case, despite not
being decided by the Hoge Raad.

* HR 1 March 2013, ECLI:NL:HR:2013:BY6755, NJ 2013/142 Greenib Car/Van Dam.

0 HR 12 August 2005, ECLI:NL:HR:2005:AT7337, NJ 2005, 467 CBB/JPO (where the Hoge Raad stressed that liability for
breaking off negotiations is a severe measure to be applied exceptionally).
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3.3.2.3.  Justified interest of the party breaking off negotiations

In the case De Ruiterij/MBO (1996),°* the Hoge Raad stated that the justified interests
(gerechtvaardigde belangen) of the party breaking off negotiations should also be taken into
account when deciding on liability. According to the Hoge Raad, breaking off negotiations
may become lawful (and thus not entail liability) if it is justified by the interest of the party
breaking off negotiations. For instance, the fact that it is impractical or very difficult for a
party to continue negotiations may justify withdrawal from negotiations without Iiability.62
Withdrawal may also be justified if the other negotiating party has an inflexible and
unreasonable attitude.®®

According to the Hoge Raad, changes in circumstances may affect the parties’ justifiable
interests during the negotiations.®® The justified interest of the party breaking off
negotiations should be assessed at the moment of breaking off. In this way, the criterion
enables changes in the parties’ positions and attitudes to be taken into account. In this light,
unexpected circumstances may play an important a role. Notably, the Hoge Raad does not
mean drastic changes in the parties’ positions. The literature underlines the difference
between this approach and the provision on force majeure of Article 6:258 Dutch Civil
code.” For example, in the case De Ruiterij/MBO, a general worsening of the economic
situation in the hotels market was regarded by the Hoge Raad as a circumstance that may
considerably change the justified interest of the party breaking off negotiations.®® By
contrast, changes in the internal policy of the party breaking off negotiations are not
regarded as a good reason to break off negotiations.®’

3.4. Contract to negotiate

The process of negotiations and formation of a contract may be regulated by binding
contractual obligations.68 The possibility to create such obligations is provided primarily by
the principle of freedom of contract. Next to this, Dutch law acknowledges the framework
of various types of contracts to negotiate (or pacta in contrahendo).® According to the
academic literature, this framework allows the creation of stand-alone obligations which
bind the parties contractually, but which are independent of the final contract. These
obligations may be limited to the regulation of the process of negotiation and bind the
parties irrespectively of success or failure in concluding the final contract.”

This Section aims to show how the conceptual framework of contracts to negotiate in Dutch
law enables contractual organization of the negotiation process. In essence, contractual
framing of negotiations influences the nature of eventual liability. In the presence of a

*1HR 14 June 1996, ECLI:NL:HR:1996:2C2105, NJ 1997, 481 De Ruiterij/MBO.

%2 De Kluiver 1992, at 239; Hesselink 1992.

®HR 26 February 1993, ECLI:NL:HR:1993:ZC0890, NJ 1993, 289 AFF/Mc Donald’s.

* De Kluiver 1992, at 239.

® Tiittes 2006, at 141.

 HR 14 June 1996, ECLI:NL:HR:1996:2C2105, NJ 1997, 481 De Ruiterij/MBO.

7 Hof ’s-Gravenhage 16 October 2002, ECLI:NL:GHSGR:2002:AJ3708, PRG 2003, 6076.

&8 Asser/Hartkamp and Sieburgh 6-1ll 2014, para 201; Hijma 2013, at 78; Hartkamp 2005 para 361a section IV. See also
Snijders 2015.

% Hartkamp 2011, at 62.

% van den Berg 1990, para 387 ff.; De Kluiver 1992, at 103 ff.; Van Dunné 2004, at 237-239; Van Bijnen 2005, at 338-339;
Wessels 2010; Blei Weissmann 2013, § 1.13.
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contract to negotiate, liability is in most cases based on the breach of a contractual
obligation.”*

3.4.1. Gradual formation of contract

Dutch law is said to enable the gradual formation of a contract:’* the growth of contractual
consensus can be found not only in the exchange of offer and acceptance, but also in
exchanges lacking a straightforward sequence of offer and acceptance.” This reaching of a
consensus may be qualified either as a concluded final contract or as the coming about of
some contractual obligations.

Practically, the possibility of finding some contractual obligations leads to three ways to
interpret the facts. First, the court may find that a final contract is formed. Second, the court
may conclude that the parties have reached sufficient agreement on several points to be
bound by a trunk contract (rompovereenkomst).”* The literature defines trunk contract as a
contract based on the partial meeting of minds.”> The missing terms of the trunk contract
may be implied by the court or should be further defined by the parties. This option is close
to finding a final contract. The third option provides the main point for consideration in this
Section. The court can find that the parties have reached some agreement regarding merely
the process of negotiations and in this way a preliminary agreement has come about.”® A
preliminary agreement may contain obligations binding the parties during the negotiations
irrespectively of the success or failure of the formation of the final contract. The choice of
interpretation is to a large extent decided on a case-by-case basis by the court.

These three interpretations show that the framework of contract law is broader than the
rules applicable solely to preliminary agreements (as contrasted with the final contract). The
literature usually addresses these rules alongside the offer and acceptance doctrine.”’
Furthermore, no clear-cut or unanimously accepted rule enables a distinction between the
types of preliminary agreements included in the third option. This Section will focus on the
criteria applied to define the type of preliminary agreement in place. These criteria have
essentially been developed in the case law. They are applied not only to ascertain the final
contract, but also to search for a preliminary agreement and in order to differentiate
between various types of preliminary agreements.

3.4.2. Types of contracts to negotiate

Dutch scholars and case law draw a distinction between the main contract — the final
contract (hoofdovereenkomst) — on the one hand, and the agreements leading to its
formation — preliminary agreements — on the other. However, no unanimously accepted
classification of the types of preliminary agreements exists. The following terms are
frequently used: agreements to conclude a contract (afspraken tot het sluiten van een

7" Blei Weissmann 2013, § 1.35.1-2 and 1.34.1-6.

72 Hartkamp 2011, para 63 ff.; Van Dunné 2004, at 232 ff.

73 Blei Weissmann 2013, § 1.7; Asser/Hartkamp and Sieburgh 2014, para 189.

" The English translation of the term follows Grosheide 2004.

75 Blei Weissmann 2013, § 2.6. See also Schoordijk 1984, at 40-51, 92-102, 106; De Kluiver 1992, at 110-114; Van Bijnen
2005, at 335-345; Smits 2003, para 26; Van Dunné 2004, at 235 ff. and 260-264; Hartkamp 2005, para 361a; Wessels 2010,
para 1.4.2; Asser/Hartkamp and Sieburgh 6-111 2014, para 92, 94, 96-97; 190-206; 283-287.

7% De Kluiver 1992, at 103 ff.; Blei Weissmann 2013, § 1.34; Asser/Hartkamp and Sieburgh 6-111 2014, para 92.

7 see for instance Blei Weissmann 2013; Asser/Hartkamp and Sieburgh 2014, para 106.
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overeenkomst), agreements helping in conclusion of a contract (hulpovereenkomst),’
preparatory agreements (voorbereidingsovereenkomst).” All of these cover only the process
of formation, and prepare the path for the eventual final contract. This provision regulates
the formal validity of preliminary agreements. It states that the validity of a preliminary
agreement is subject to the same requirements of form as are established for the final
contract.®’ Next to this, the term agreements about the process (procedurele afspraken) has
been used. This term emphasizes the document’s focus on the process of negotiations in
contrast to the substance of the final contract.®! Furthermore, the terms letter of intent and
memorandum of understanding are also well known in the Dutch literature, case law, and
practice.82 The term agreement on the intention (intentieovereenkomst) is also used. It
underlines the contractual nature of the document.®

As noted earlier, the rules applicable to preliminary agreements have been developed
primarily in case law. The only term mentioned in the Dutch Civil code is the term pre-
contract (voorovereenkomst).®* Article 6:226 of the Dutch Civil code referring to this term
indirectly confirms the existence of the framework of contracts to negotiate.

3.4.3. Criteria of distinction

How is the distinction made in Dutch law between the final contract and preliminary
agreement and between different types of preliminary agreements? The criteria for this
distinction have been formulated by the Hoge Raad in the case Polak/Zwolsman.?® It names
a number of issues to be addressed in order to establish whether parties have reached
agreement sufficient to be bound by a contract. These are formulated primarily to assess
the formation of the final contract. However, the Hoge Raad has stated in a later case,
Groeneveld/Hadegro,86 that the same test should be applied to assess whether parties have
come to a preliminary agreement, because according to the Hoge Raad, agreement on some
points in negotiations can lead to the formation of the final contract, but can also lead to
the formation of a preliminary agreement.

In the light of the Polak/Zwolsman criteria, trunk contracts are more easily found in
negotiations where the parties have reached agreement on the most important — essential —
points of the final contract. However, the question as to which points are regarded as
essential has not received a clear-cut answer. For example, agreement on price is not
regarded as an essential condition of a contract generally, but agreement on the price may
be crucial for the formation of sales contract.?’”

According to Dutch scholars and courts, distilling the essential terms is especially difficult in
the context of complex transactions.?® On the one hand, the Dutch Civil code presumes that

8 Asser/Hartkamp and Sieburgh 2014, para 92. See also De Kluiver 1992, at 103 ff.; Blei Weissmann 2013, § 1.34.

” Schut 1986, at 9 and 73, Schoordijk 1999, at 7; Blei Weissmann 2013, § 1.19.

& This provision has solved the question of the formal validity of the preliminary agreement that raised several debates in
the literature.

& Van Dunné 2004, at 237-238; Smits 2006, at 50.

8 \Wessels 2010 with further references.

8 See for example HR 1 June 2012, ECLI:NL:HR:2012:BV1748, NJ 2012/471 Almere/Weermekers.

8 Article 6:226 Dutch Civil code. See also Asser/Hartkamp and Sieburgh 2014, para 92.

& HR 14 June 1968, ECLI:NL:HR:1968:AC3608, NJ 1968, 331 Polak/Zwolsman.

¥ HR 17 December 1999, ECLI:NL:HR:1999:AA3883, NJ 2000, 184 Groeneveld/Hadegro.

8 Article 7:4 Dutch Civil code; Blei Weissmann 2013, § 2.32.1; Asser/Hartkamp and Sieburgh 6-111 2014, para 95-97.

% De Kluiver, at 2-7 and 10-11; Van Dunné 2004, at 237-239; Van Bijnen 2005, at 336-337; Ruygvoorn 2009, at 34-35;
Wessels 2010, at 20; Blei Weissmann 2013, § 2.4; Asser/Hartkamp and Sieburgh 6-11l 2014, para 96.
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no contract is entirely complete. In this way, parties do not have to reach agreement on all
the elements of the contract for the final contract to be formed, because the law can supply
the rules on the points not detailed by the parties.?® On the other hand, the greater the
complexity of the transaction, the more difficult is the application of the Dutch Civil code to
flesh out the rules for a concrete situation.

The main criterion is the following: the intentions (bedoelingen) of the parties, as these can
be defined on the basis of the points agreed; the issues that still have to be agreed; and the
plans to negotiate further. In Groeneveld/Hadegro, the Hoge Raad stated that the
interpretation of the parties’ intentions should include the assessment of the parties’
conduct and the justified reliance on the imminent formation of the contract. Furthermore,
customs and habits characteristic to the relevant sector should also be taken into account.
Other circumstances of the case are also relevant.’® This points to an assessment of the
entire context of the case. Generally, the parties’ interactions are interpreted on the basis of
their intentions, law and reasonableness and fairness.’® In practice, the courts’ reasoning
remains highly facts specific. The interpretation of written documents is guided by another
standard case — Haviltex.”” In that case, the Hoge Raad explained that the interpretation of
the language used by the parties cannot simply follow the literal meaning of the text.
Instead, the meaning should be interpreted in the context of all the circumstances of the
case. The meaning that the parties would reasonably attribute to the text within all the
circumstances of the case should guide the interpretation. This approach balances the
search for the parties’ subjective understanding of the document with the objective criteria
of reference.”® According to the Hoge Raad, the higher the sophistication of the contracting
parties, the lower the relevance of the Haviltex guidelines. More concretely, their relevance
decreases according to the extent to which the document at hand is made by professional
parties involved in commercial contracting. There, the direct literal interpretation of the
language can constitute the primary factor.>*

3.5. Tort law: misuse of information received in negotiations

The field of tort law comes into play directly when conduct during negotiations (by contrast
to breaking off) is qualified as tort. The discussion of such conduct is to be found in Dutch
scholarship,95 while case law offers few concrete examples of such conduct. The current
case law approach can be found in one line of cases, all of which emanate from lower courts
and fail to have the persuasive authority of the Hoge Raad’s case law. °® These cases deal
with the misuse of information obtained in negotiations. On the facts of the most recent

8 Article 6:248(1) Dutch Civil code. Further basis for this approach in the Dutch Civil code is provided by Articles 7:4,
7:405(2), 7:601(2), 6:248(1). This basis is discussed in HR 6 June 1997, ECLI:NL:HR:1997:AG7242, NJ 1998, 723 AZG/Het
Noorden.

% HR 17 December 1999, ECLI:NL:HR:1999:AA3883, NJ 2000, 184 Groeneveld/Hadegro.

%1 See also Article 6:248 Dutch Civil code; HR 26 September 2003, ECLI:NL:HR:2003:AF9414, NJ 2004, 460 Regiopolitie
Gelderland-Zuid/Hovax.

2 4R 13 March 1981, ECLI:NL:HR:1981:AG4158, NJ 1981, 635 Ermes c.s./Haviltex.

% Asser/Hartkamp and Sieburgh 2014, para 372.

“HR S April 2013, ECLI:NL:HR:2013:BY8101, NJ 2013, 214 Lundiform/Mexx (the case related to the interpretation of an
‘entire agreement clause’).

% Van Schilfgaarde 1983; Castermans 1994; Nieuwenhuis 2010.

% Hof ’s-Gravenhage 16 October 2002, ECLI:NL:GHSGR:2002:AJ3708, PRG 2003, 6076; Hof 's-Gravenhage 29 January 2003,
ECLI:NL:GHSGR:2003:A01837, PRG 2004, 6139; Hof ’s-Gravenhage 28 January 2004, ECLI:NL:GHSGR:2004:A07536, PRG
2004, 6182.
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case in this line,”” during the preparations for the finals of the 2000 UEFA European Football
Championship, Feijenoord stadium negotiated a project with Varel, a producer of security
equipment, to instal video surveillance. In the course of negotiations, Varel made a detailed
offer with the characteristics of the system required to satisfy Feijenoord’s needs, including
the recommendations of the police. The offer specifically mentioned that its content was
confidential. The negotiations failed, and shortly after the failure of negotiations, the
stadium passed on the content of the offer to Siemens, Varel’s competitor in the market for
video surveillance systems. According to Feijenoord, this was done to avoid restarting the
entire project from the beginning. Siemens took note of the competitor’s offer and made a
competitive proposal to Feijenoord. The stadium concluded a contract with Siemens. Varel
sued Feijenoord claiming damages for breaking off negotiations contrary to the requirement
of reasonableness and fairness.

The case involved the issues of confidentiality and reasonableness and fairness, as well as
liability for breaking off negotiations. However, the court’s reasoning contains no mention
of the limitations to the freedom of negotiations, nor of factors to test whether breaking off
negotiations was unacceptable from the point of view of reasonableness and fairness. An
express statement in the offer that it was of a confidential nature was not qualified as a
contractual obligation of confidentiality. Instead, the court qualified as tortious the manner
in which the Varel offer was set aside. It granted recovery of the positive contractual
interest (positief contractsbelang), i.e. the amount of profit that Varel would have gained
from the contract with the stadium, as calculated by Varel.”® As has been noted above, this
case merely illustrates the potential application of general tort law to misconduct in
negotiations, while it is not possible to regard this application as developed in Dutch law.

3.6. The limited role of unjust enrichment

According to the Hoge Raad, the doctrine of unjust enrichment does not apply to
negotiations and formation of contract.”® This position has been criticized by the majority of
Dutch scholars. Specifically, they have argued that the doctrine of unjust enrichment
(ongerechtvaardigde verrijking) represents a possible basis for a claim of restitution of
benefit transferred during negotiations. For instance, scholars note that the position of the
Hoge Raad was voiced before the reform of the Dutch Civil code. They submit that under
current Dutch law, unjust enrichment provides an appropriate basis to claim performance
made in anticipation of a contract. Articles 6:203 and 6:212 of the Dutch Civil code are
referred to as a basis for this claim.'® This field of law is said to offer, along with tort law, an
appropriate way to recover the damage, if the rules on contract or on the liability for
breaking off negotiations offer no adequate recovery. This theoretical possibility is also
underlined by the fact that the claim under the doctrine of unjust enrichment in Dutch law
is not subsidiary to claims in tort or contract.'®* The Hoge Raad approach may evolve in this
direction in the future, but no changes have taken place so far.

% Hof ’s-Gravenhage 28 January 2004, ECLI:NL:GHSGR:2004:A07536, PRG 2004, 6182; Blei Weissmann § 1.18.2.

% |n the two other cases, recovery of a positive contractual interest was not admitted.

% HR 18 April 1969, ECLI:NL:HR:1969:AC4925, NJ 1969, 336 Katwijk/Westdijk. Subsequent case law demonstrates no
change in the Hoge Raad'’s position.

100 BJej Weissmann 2013, § 1.101 and ff.; Asser/Hartkamp and Sieburgh 6-11l 2014, para 201; Hijma 2012, at 73; Ruygvoorn
2009, at 116; De Kluiver 1992, 275; Smits 2003, at 48-49; Van Dunné 2004, at 285; Hartkamp 2005, nr. 361a; Hartlief 2005.
191 Hartkamp 2011, at 244.
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3.7. Dynamics of negotiations addressed in case law

The framework of preliminary agreements enables the parties to create stand-alone
obligations which are binding before the formation of the final contract and irrespectively of
the success or failure of the negotiations.102 This Section will elaborate on such obligations
discussed in the Dutch case law and literature.

Prior to this, an important peculiarity of the Dutch law is worth noting, because it is relevant
for any attempt to regulate negotiations contractually. In the Dutch legal system,
contractual regulation of negotiations is always subject to the test of reasonableness and
fairness. As a consequence, the court may qualify a preliminary arrangement, some of its
provisions, or the mere conduct of one or both parties as contrary to reasonableness and
fairness. The court may then declare obligations contained in the preliminary agreement
invalid, and mandatory rules on the liability for breaking off negotiations would be
applicable instead.'® As will be explained below, the reasonableness and fairness test has
been especially relevant in cases concerning the parties’ attempts to contractually postpone
the moment at which the final contract should be regarded as formed, to explicitly qualify
negotiations as non-binding, and to limit liability for breaking off negotiations or to establish
the distribution of costs in the event that negotiations are broken off.

3.7.1. Agreement to negotiate

The Hoge Raad has confirmed the possibility of creating a binding obligation to negotiate
before the final contract is formed. This was clearly admitted in the case Huurdersvereniging
Koot BV/ Handelsonderneming Koot Bv.1%

According to the Hoge Raad, the content of the obligation to negotiate is defined primarily
based on the interpretation of the preliminary agreement at hand.'® If the preliminary
agreement specifies the parties’ conduct, the court should follow the elaboration made by
the parties. In the same way, if a remedy of specific performance is awarded, the content of
the order to negotiate should also primarily rely on the parties’ own planned shaping of the
final contract. By contrast, if the preliminary agreement is silent on this, the content of this
obligation comes down to the general duty of reasonableness and fairness: parties must
negotiate in a constructive manner (op constructieve wijze) to finalize negotiations.

Dutch case law characterizes the obligation to negotiate as an obligation to use all possible
and available means (inspanningsverplichting): an obligation to negotiate under Dutch law is
not an undertaking to reach the result (resultaatsverplichting), e.g. to conclude the final
contract.’®

Scholars have also discussed the situation where, in the presence of an obligation to
negotiate, negotiations fail and a third party is somehow involved in the failure of
negotiations (either it is involved in parallel negotiations, or makes a better offer with or

102 Blej Weissmann 2013, § 1.13 and 1.34.6.1.

Blei Weissmann 2013, § 1.51.

HR 11 March 1983, ECLI:NL:HR:1983:AG4551, NJ 1983, 585 Huurdersvereniging Koot BV/Handelsonderneming Koot BV;
see also Asser/Hartkamp and Sieburgh 6-11l 2014, para 195; Blei Weissmann 2013, § 1.63.4.1.1; see also HR 27 May 2011,
ECLI:NL:HR:2011:BP8707, RvdW 2011/686 Hemubo Betontechniek B.V./VVE Flatgebouw Strandhotel Zandvoort.

15 HR 29 October 2010, ECL:NL:HR:2010:BN5612, NJB 2010, 2051 Heijmans c.s./DLO; HR 27 May 2011,
ECLI:NL:HR:2011:BP8707, RvdW 2011/686 Hemubo Betontechniek B.V./VVE Flatgebouw Strandhotel Zandvoort; HR 1 June
2012, ECLI:NL:HR:2012:BV1748, NJ 2012/471 Almere/Weermekers.

196 4R 4 October 1996, ECLI:NL:HR:1996:2C2158, NJ 1997, 65 ABB/Staat.
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without being aware of the on-going negotiations). According to the literature, if the party
that breaks off negotiations conducts parallel negotiations with a third party at the moment
of breaking off negotiations, a court may order this party to make the same offer as the one
negotiated with the third party, provided that negotiations were broken off in breach of the
obligation to negotiate.107 De Kluiver speaks about an obligation to give ‘the last chance’ to
come to an agreement before negotiations are broken off.*® The inherent difficulty in this
lies in establishing what chance should be regarded as the last one in the context of
breaking off negotiations. Furthermore, this suggestion appears to give rise to other
guestions. These relate to the position of the third party. One may consider a situation in
which the last chance is given: an offer with the same content. The other party (to
negotiations that are about to be broken off) agrees. The offeror cannot conclude a contract
with the third party. In this case, it is unclear whether the third party may also sue for
breaking off negotiations. It is unclear whether it matters which negotiations started earlier.
These questions are so far left unanswered in the academic literature, but point to a very
relative operability of the eventual obligation to give a ‘last chance’.

3.7.2. Agreement to negotiate in good faith

It will not come as a surprise that a contractual obligation to negotiate in good faith is
binding under Dutch law. The content of this obligation refers to the limitations imposed by
reasonableness and fairness discussed earlier (in Section 3.3 and the previous Section on
agreement to negotiate). From this perspective, this obligation mainly reiterates the
requirement to comply with the requirements of reasonableness and fairness.

The difference that a contractual obligation can make to the general requirement to
conduct negotiations in good faith can lie in the detail of the content of the obligation. Such
a clause may provide concretization and guidance on what is expected from the parties. In
this way, it may guide the court on its interpretation of the facts of the case. Furthermore,
due to a contractualized duty of good faith the regime under which liability is imposed may
shift to contractual.*®

3.7.3. Provision on the non-binding character of negotiations
3.7.3.1.  Subject to contract provisions

A tentative submission has been made in the literature that a provision expressly placing
negotiations outside the final contract may be enforceable under Dutch law. In practice, this
provision is often formulated as stating that negotiations are ‘subject to contract’. **° This
means that negotiations are non-binding until the final contract is concluded or until it is
concluded in a specific form. At the same time, scholars have pointed to a number of
limitations on the possibility of making negotiations non-binding until the final contract
comes about in an express manner.
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Blei Weissmann 2013, § 1.73.1. See also De Kluiver 1992, at 117-124; Van Dunné 2004, at 255.

De Kluiver 1992, at 117-124.

Blei Weissmann 2013, § 1.34.1-6 and 1.35.1-2.

Van Hooijdonk/Tjittes 2009, at 71 ff.; Wessels 2010, para 3.2-3.3. On these clauses see also De Kluiver 1992, at 15-24 ff.;
De Kluiver/Schwarz 1998, at 103-108; Van Bijnen 2005, at 335-343; Van Dunné 2007, at 276 ff.; Ruygvoorn 2009, at 157-
241; Wessels 2009a, at 260-262.
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The submission on the validity of a ‘subject to contract’ clause in Dutch law is based on both
the reasoning of the Hoge Raad and the lower courts. The case Van Engen/Mirror Group™'!
offers an example where such a clause has been upheld by the Hoge Raad in the way it was
drafted, e.g. keeping negotiations non-binding. In this case, a Dutch company, Van Engen,
and an English company, Mirror, negotiated a project relating to the possible production of
a new newspaper. The parties signed a letter of intent. This document expressly stated that
the parties’ negotiations would become binding only when and if the final contract was
signed. Moreover, the decision on the conclusion of the final contract depended on the
results of a feasibility study. The letter of intent drafted in English stated as follows: ‘All
matters will be dealt with expressly in a binding agreement to be signed by all parties after
the result of the feasibility study have become known’. Mirror broke off negotiations. Van
Engen claimed recovery of damage resulting from the breaking off of negotiations by
Mirror. When the Hoge Raad had to decide on the issue, it drew attention to the provision
of the letter of intent quoted above. According to the Hoge Raad, this clause clearly pointed
to the possibility reserved by Mirror to withdraw from negotiations. It confirmed that Mirror
could lawfully break off negotiations without liability.

According to Wessels, the case Van Engen/Mirror Group indirectly confirms that an express
provision on the non-binding character of negotiations excludes the application of the rules
on liability for breaking off negotiations.**

In another case, a court upheld as enforceable a provision in a preliminary agreement
precluding the formation of the final contract.™ In that case, parties negotiated the
purchase of twenty-five aeroplanes. They signed a letter of intent on some modalities of the
further negotiations and some details of the future purchase. However, the negotiations
failed, and one party claimed that the purchase agreement was formed. The court drew
attention to the text of the letter of intent. Firstly, it noted that the parties had clearly
drawn a distinction between the ‘definitive contract’ and the letter of intent. Secondly, the
court took into account the complexity of the transaction. According to the court, the
nature of the purchase contract is that the final contract could, in principle, come into
existence even without negotiations, or, as it could happen in that case, without further
negotiations being necessary. However, important details of the transaction at hand were
clearly lacking. For instance, the parties had not yet negotiated the terms of the
maintenance and repairs of the planes, the guarantee customarily accompanying such
purchase. The preliminary agreement did not mention the outcome of negotiations on the
training of the pilots, cabin staff and ground staff, while these conditions are customarily
inherent to such a transaction.™*

Similar logic was followed in another case involving negotiations concerning the sale of
shares in the company which owned a historical steam ship ‘SS Rotterdam’. The negotiating
parties signed a preliminary document called ‘Process Letter Project SS Rotterdam’. This
document emphasized the parties’ right to withdraw from negotiations at any time at no
cost to either party’.'™ Subsequently, the negotiations were broken off. The potential buyer
succeeded in his request for a court injunction on the sale of shares to third parties. In this
dispute, a concrete third party was identified, as it was clear on the facts of the case which

1 1R 24 November 1995, ECLI:NL:HR:1995:2C1890, NJ 1996, 162 Van Engen/Mirror Group.

Wessels 2010, at 43; in the same sense see Van Hooijdonk/Tjittes 2009, at 71 ff.
Rb. Midden-Nederland 2 October 2013, ECLI:NL:RBMNE:2013:3861, NJF 2013/494.
Ibid, at 4.4 and 4.5.

Hof Den Haag 7 May 2013, ECLI:NL:GHDHA:2013:BZ9634, NJF 2013/241, para 3.
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company the owner of the ship appeared to be willing to sell the ship to. However, the
injunction was not upheld on appeal, because of the reservation made in the ‘Process Letter
Project SS Rotterdam’ and the right to withdraw from negotiations flowing from the
reservation. The conclusion was that the parties were only in an early stage of
negotiations.116

It is worth noting at the same time that provisions expressly mentioning the non-binding
nature of negotiations should be seen in the light of the requirement of reasonableness and
fairness.'’” This sets the limits on the extent to which the parties may keep negotiations at
the negotiations stage and thereby prevent their relationship from being deemed to be the
final contract. Wessels has noted, for example, that a provision purporting to have such
effect would be disregarded if it is entered into by a party with the sole aim of preventing
negotiations with a third party.'*®

Furthermore, a court may find it appropriate to make a broader interpretation of the entire
context of negotiations. As a result, it may decide that parties have waived the reservation
by their conduct subsequent to the creation of a reservation in a preliminary agreement. In
this way, the non-binding character of negotiations can be overruled by the parties’ conduct
subsequent to the moment when the parties qualified their exchanges as non-binding.'*

3.7.3.2.  Honourable pledge

Dutch law acknowledges the concept of gentleman’s agreement, whereby parties attempt
to keep the relationships (mentioned in the gentleman’s agreement) binding in honour, but
not in law.”® Academic literature has advanced the view that it creates only a so-called
‘natural’ obligation®* that the courts would not enforce if it is not performed. However,
Dutch courts do not always enable parties to keep their relationships outside the law.'?
They may requalify the provisions containing an ‘honourable pledge’ relying on the same
manner of assessment as that set out above in relation to provisions ‘subject to contract’.

3.7.4. Coming about of the final contract within the discretion of one of the
parties

Dutch law allows the parties to leave the formation of the final contract, as well as the
withdrawal from negotiations, at the discretion of one party.'”® However, the exercise of
this power is limited by a general provision of the Dutch Civil code. It states: ‘[i]f
reasonableness and fairness so require, the condition is deemed to be fulfilled in the event
that the party who had an interest in its non-fulfilment has prevented its fulfilment’.*** This
means that a court in a given situation will address all the circumstances at hand. It will
decide whether the discretionary power was exercised in the manner admissible within the
requirements of reasonableness and fairness.'?

Y8 Yof Den Haag 7 May 2013, ECLI:NL:GHDHA:2013:BZ9634, NJF 2013/241.

"7 Wessels 2010, at 44.

18 |bid.

9 pe Kluiver 1992, at 16; Van Bijnen 2005, at 340-343; Blei Weissmann 2013, § 2.47.4 with further references.
120 5ee Wessels 1984; Dirix 1986, at 2119 ff.; Grosheide 1998.

121 Yijma/Olthof 2014, para 19-302.

Den Tonkelaar 2009.

Wessels 2010, at 48.

Article 6:23(1) Dutch Civil Code.
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An agreement that the formation of the final contract is ‘subject to board approval’ is
frequently made in preliminary agreements drafted in English.*?® In the Dutch legal system,
such provisions are, in principle, binding and prevent the conclusion of the final contract
until such approval is given.®” The exercise of this approval is also tested by the courts in
the light of the requirement of reasonableness and fairness.*?®

Furthermore, Dutch scholars have noted that the foreign inspiration for this clause raises
the question of interpretation of the term ‘board’ under Dutch law.*?® The guestion is
namely whether the concept corresponds to the executive (operational) direction or to the
non-executive organ and no consistent interpretation has been made in case law.**°

3.7.5. Exclusivity

Dutch courts have upheld as binding provisions to exclusively negotiate a transaction.™!
Exclusivity is one of the clear examples of a possible stand-alone obligation, independent
from the actual formation of the final contract. Exclusivity may be upheld as a binding
obligation even if the other provisions of the preliminary agreement are regarded as non-
binding.**?

It is worth noting that no overarching duty of exclusivity of negotiations is established by
Dutch law. Positive freedom of contract implies that parties are free to negotiate the same
potential contract with several potential contracting parties.

According to case law, contractual exclusivity of negotiations should be limited in time; a
limitation in time can also be implied by the court.’® For instance, in Stuyvers/Eugster,”** an
exclusivity provision was regarded as irrelevant when after four months of negotiations,
parties had not made any progress in coming to an agreement. In Hemubo Betontechniek
B.V./VVE Flatgebouw Strandhotel Zandvoort,*® the court decided that the period of
exclusivity was ended when all options for further negotiations had been exhausted.
Furthermore, an obligation of exclusivity carries with it an obligation to negotiate (in
contrast to an obligation to negotiate which does not imply exclusivity of negotiations).136
The obligation to negotiate implied by exclusivity of negotiations ends with the end of the
exclusivity period. For example, in Hemubo Betontechniek B.V./VVE Flatgebouw Strandhotel
Zandvoort,"’ VE and Hemubo concluded a preliminary agreement including an obligation
to conduct exclusive negotiations regarding renovation works to be conducted by Hemubo.
After several exchanges, VVE broke off negotiations. Hemubo submitted a claim for liability

126 5ee on this type of clauses Wessels 2010 para 3.4; De Kluiver 1992, at 19 ff.

See for a recent example Hof Amsterdam 26 April 2011, ECLI:NL:GHAMS:2011:BQ5836, LIN BQ5836.

Article 6:248(2) Dutch Civil code. See for example Rb. Arnhem 03 June 2009 ECLI:NL:RBARN:2009:BI9155, LIN BI9155.

129 \Wessels 2010, para 3.4.

130 Wessels 2010, para 3.4 discussing the case Rb. 's-Gravenhage 1 April 2009, ECLI:NL:RBSGR:2009:BI8533, JOR 2009, 183.
De Kluiver 1992, para 113; Wessels 2009a, at 255-258; Blei Weissmann 2013, § 1.17; Wessels 2010, at 35.

Wessels 2010, para 2.3.

HR 15 May 1981, ECLI:NL:HR:1981:AG4190 NJ 1982, 85 Stuyvers/Eugster; De Kluiver 1992, at 107.

HR 15 May 1981, ECLI:NL:HR:1981:AG4190 NJ 1982, 85 Stuyvers/Eugster.

HR 27 May 2011, ECLI:NL:HR:2011:BP8707, RvdW 2011/686 Hemubo Betontechniek B.V./VVE Flatgebouw Strandhotel
Zandvoort.

38 For a recent example, see Rb. Den Haag 11 March 2015, ECLI:NL:RBDHA:2015:2751, n° C-09-467930 - HA ZA 14-710. A
nuanced view is offered in the literature. Van Dunné suggests, for example, that an obligation to negotiate carries an
obligation to negotiate exclusively. See Van Dunné 2004, at 237. Blei Weissmann notes that exclusive negotiations can be
expected from the parties when negotiations have reached a stage very close to the formation of the final contract. See
Blei Weissmann 2013, § 1.68.1.

37 4R 27 May 2011, ECLI:NL:HR:2011:BP8707, RvdW 2011/686 Hemubo Betontechniek B.V./VVE Flatgebouw Strandhotel
Zandvoort.
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for breaking off negotiations. The court decided that VVE had made sufficient efforts to
come to an agreement, but these had not been fruitful. As a consequence, at the end of the
exclusively period, the parties were not bound by an obligation to negotiate and could
withdraw from negotiations without liability.

3.7.6. Confidentiality

Another type of provision upheld as binding is the obligation on confidentiality of
negotiations. This is aimed at establishing non-disclosure of the content of negotiations to
third parties, or keeping secret the mere fact that negotiations are taking place.*® Such an
obligation may be upheld as binding even in an otherwise non-binding document."*

Dutch law establishes no overarching general duty of non-disclosure of information
exchanged in negotiations.*® Neither the duty to negotiate in good faith nor a contractual
obligation to negotiate automatically implies confidentiality of negotiations.** Against this
background, an obligation of confidentiality in one of the preliminary agreements may serve
as a ‘safe harbour’'*? to prevent disclosure and use of sensitive information exchanged in
negotiations.

The interaction between the absence of confidentiality as a general rule and a contractual
non-disclosure at the stage of negotiations is well illustrated by the following case. Parties
negotiated a possible cooperation arrangement under a trade name D’Expert, but the
negotiations failed. Shortly after the failure of negotiations, independently from each other
the parties established companies with the name D’Expert. One of the parties claimed
recovery of damage claiming that the use of the name discussed in negotiations went
against reasonableness and fairness. The court decided that each party was free to use the
information and ideas exchanged during the negotiations, including the use of such
information for its own profit, but only if parties have not expressly agreed on
confidenl‘iality.143 The court noted that the law imposes no general restriction on such use,
as long as the innovative ideas are not protected by intellectual property rights.*** This
general statement may find its limitation in tort law. Specifically, misuse of information
obtained and generated in negotiations may be sanctioned in tort. This is especially the case
where negotiations were started only with the aim of obtaining business-sensitive
information.

The question whether the obligation of confidentiality implies an obligation to negotiate (in
the same manner as the agreement to negotiate discussed in Section 3.7.1 above) has not
been answered in Dutch case law.
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3.7.7. Provisions on costs incurred in negotiations and liability

To what extent may parties agree in advance on recovery in case negotiations fail? %5 Such
anticipation is common in Dutch contracting practice. For example, the model teaming
agreement in the construction sector (Bouwteamovereenkomst)*® contains a clause on the
distribution of costs in case negotiations for the formation of a construction contract fail.
This question relates to two main issues: the distribution of risks implied by the freedom of
negotiations and liability. Firstly, freedom of negotiations implies that each party bears its
own costs in negotiations.'”” The type of provision under discussion attempts to re-
distribute the risks in contrast to this starting point. To what extent may parties
contractually re-distribute risks in negotiations? In principle, parties may re-distribute costs
in negotiations.148

Secondly, unlawful breaking off of negotiations leads to liability. Such a clause may play a
role in establishing the measure of liability. To what extent may the parties contractually set
the amount of damages recoverable as liability for breaking off negotiations? In principle,
most of the Dutch Civil code’s provisions on the obligation to compensate loss contain rules
from which parties may consensually derogate.149 Exceptions are Article 6:109(1) on the
discretion of a court to reduce a legal obligation to pay damages if this would lead to clearly
unacceptable results and 6:96(4) on reasonable costs incurred in obtaining extra-judicial
payment.™® Furthermore, Article 3:40 Dutch Civil code forbids the creation of contractual
obligations which are against public order and morality. In this way, liability for intentional
harm cannot be limited or excluded. Furthermore, a party may be deprived of the right to
rely on a right arising out of an obligation that is unacceptable according to the principles of
reasonableness and fairness.™*

In the context of disputes involving failure of negotiations, the Hoge Raad has specified that
a provision on the distribution of costs incurred in negotiations created by a preliminary
agreement does not prevent the court from granting a higher amount under the heading of
liability for breaking off negotiations. The court may disregard such a provision if the
requirements of reasonableness and fairness so dictate in the circumstances of the case.’
It is also possible for the court to refuse to enforce a provision in the way it is drafted, but
takes into account the interpretation of the facts of the case. This approach has been
adopted in an important case on preliminary agreements: in Hemubo Betontechniek
B.V./VVE Flatgebouw Strandhotel Zandvoort, the Hoge Raad emphasized that if the parties

%5 Blei Weissmann 2013, § 1.14; HR 27 May 2011, ECLI:NL:HR:2011:BP8707, RvdW 2011/686 Hemubo Betontechniek

B.V./VVE Flatgebouw Strandhotel Zandvoort. See also HR 14 June 1996, ECLI:NL:HR:1996:2C2105, NJ 1997, 481 De
Ruiterij/MBO; HR 4 October 1996, ECLI:NL:HR:1996:2C2158, NJ 1997, 65 ABB/Staat.

%8 Created in 1992 by the Dutch association of companies in the construction and infrastructure sector ‘Bouwend
Nederland’ Vereniging met volledige rechtsbevoegdheid: Bouwend Nederland, vereniging van bedrijven in de sectoren
bouw en infrastructuur.

%7 see for example HR 27 May 2011, ECLI:NL:HR:2011:BP8707, RvdW 2011/686 Hemubo Betontechniek B.V./VVE
Flatgebouw Strandhotel Zandvoort; Blei Weissmann 2013, § 1.83 with further references; Asser/Hartkamp and Sieburgh
2010, para 193.

148 Blei Weissmann 2013, § 1.14.1; Van den Berg 1990, para 402; De Kluiver 1992, at 245-247; Van Bijnen 2005, at 343-345;
Smits 2003, at 50; Wessels 20093, at 245-255; Hijma 2013, at 78.

%9 section 10 Book 6 Dutch Civil code. Exceptions are Article 6:109(1) on the discretion of a court to reduce a legal
obligation to pay damages if this would lead to clearly unacceptable results and 6:96(4) on reasonable costs incurred in
obtaining extra-judicial payment.

130 Article 6:94 Dutch Civil code on the possibility to reduce contractual penalties can be also relevant in this context.
Lindenbergh 2014, at 35.

De Kluiver/Schwarz 1998; HR 14 June 1996, ECLI:NL:HR:1996:2C2105, NJ 1997, 481 De Ruiterij/MBO. See on this Van
Bijnen 2005, at 343-345.

151
152



51

agree on specific obligations, these should prevail and form the basis for liability. In the
absence of specific contractual regulation, the recovery of costs wasted in negotiations is
based on reasonableness and fairness.'>

3.7.8. Break-up fees

Break-up fees represent compensation to be paid where a party decides not to go forward
with the negotiated transaction. Dutch scholarship sometimes refers to these as ‘break fees’
and ‘inducement fees’ and has discussed them in the context of merger and acquisition
transactions.™* In principle, parties may take on an obligation to pay break-up fees if the
final contract is not formed. However, to the extent that such a provision attempts to re-
distribute costs incurred in negotiations and contractualize the rules on liability, the
comments made in the Section above are also relevant to clauses on break-up fees.
Furthermore, in Dutch law a provision on break-up fees can be regarded as penalty clause™”
— in Dutch law a fixed amount of damage recovery and/or an incentive to fulfil an
obligation.™® Article 6:91 Dutch Civil code defines this as ‘any clause which provides that an
obligor, should he fail in the performance of his obligation, must pay a sum of money or
perform another obligation’. Courts have a relatively broad discretionary power in relation
to such provisions and may reduce the amount of compensation to be paid by their own
motion.™’

The amount of compensation may be reduced by the court if the payment of a break-up fee
would lead to a result unacceptable from the perspective of reasonableness and fairness
(within the limiting function of this open norm).*® More concretely, according to the Hoge
Raad, the amount of payment should be proportional to the goal of the negotiated
transaction. For example, if the only aim of fixing a high amount of compensation is to
prevent the acceptance of bids from third parties, the break-up fee has been upheld as
binding if this represents an adequate and proportional reaction to the opposed merger
(taking into account all the circumstances of the case at hand).159

3.7.9. Dispute resolution
3.7.9.1.  Choice of law

It should be noted as background that in the EU, a uniform instrument regulates the law
applicable to cross-border contractual relationships: the Rome | Regulation (Rome 1).**°

3 HR 27 May 2011, ECLI:NL:HR:2011:BP8707, RvdW 2011/686 Hemubo Betontechniek B.V./VVE Flatgebouw Strandhotel

Zandvoort. See also Lindenbergh 2014, at 34.

%% see inter alia Van Engelen 2010; Ofner 2003.

Van Engelen 2010, at 182.

18 For an international and comparative perspective, Schelhaas 2004.

7 Article 6:94 Dutch Civil code.

138 4R 27 Aril 2007, ECLI:NL:HR:2007:AZ6638, NJ 2007, 262.

139 1R 18 April 2003, ECLI:NL:HR:2003:AF2161, NJ 2003, 286 RNA/Westfield. See also Article 2:7 Dutch Civil code: a
company may even disregard the break-up fees provision if the application of this clause would contradict the goals for
which the legal entity has been created.

160 Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the Law Applicable to
Contractual Obligations (Rome I).
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Another uniform instrument — Rome Il Regulation (Rome 11)*** — provides the rules on the
law applicable to cross-border non-contractual relationships. Article 1(2)(i) Rome | expressly
excludes obligations related to the mere formation of contract from its scope. Rome Il is
therefore relevant. According to the main relevant rule of Article 12 Rome I, the law
applicable to precontractual obligations is the law of the contract which would come about
if the negotiations had not failed.'®?

Against this background, the question arises as to whether an obligation submitting
negotiations to a chosen law created by a preliminary agreement is a contractual obligation
in itself. This would make the Rome | Regulation applicable directly. Although the
application of Rome Il would perhaps often lead to the same result, the question relates to
the mere possibility of negotiations being governed by one choice of law, while the final
contract would be governed by another choice of law. This question can be asked
hypothetically, for example, in a situation resembling the one in the case Van Engen/Mirror
Group,'® where an English and a Dutch party eventually regarded their negotiations as
being subject to English law (because the letter of intent was drafted in English and used
formulations typical of contracting under English law). However, the final contract between
the two publishing houses on the production of a quality newspaper in the Netherlands
would not necessarily be submitted to the law of England and Wales.

This question would be answered in the affirmative if asked of a Dutch court.”™" Choice of
law, even if it is made in a preliminary agreement and before the final contract is formed,
has been regarded in the Dutch literature as a stand-alone obligation within the negotiation
process.’® In a recent case, the Rechtbank Amsterdam upheld as binding a choice of law
clause made in a letter of intent on the basis of Article 3 Rome | Regulation. The parties
chose German law in the letter of intent (the breach of which caused the dispute), and the
court applied German law to solve the dispute.®®

164

3.7.9.2.  Choice of court

Similarly to the choice of law, the choice of court is also regulated in the EU by uniform
rules. These are provided by the Brussels I-bis Regulation (Brussels I-bis).'®” Article 25(5) of
Brussels I-bis establishes the principle of severability of choice of court agreements. Based
on this principle, the validity of the choice of court obligation should be assessed
independently of the validity of the document in which the obligation is contained. This
provision separates — severs — the questions of validity of the mere preliminary document
and the validity of a stand-alone choice of court clause. The provision is recent, it has been
introduced in the most recent recast of the Regulation. Article 25(5) states as follows: 168

161 Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the Law Applicable to

Non-contractual Obligations (Rome II).

182 Article 12 Rome II provides also rules to define applicable law if the law that would have been applied to the negotiated
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Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on Jurisdiction and
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An agreement conferring jurisdiction which forms part of a contract shall
be treated as an agreement independent of the other terms of the
contract. The validity of the agreement conferring jurisdiction cannot be
contested solely on the ground that the contract is not valid.

This provision raises the question whether a choice of court made in a preliminary
agreement may qualify as a choice of court in contract for the purpose of Article 25(5) of
Brussels I-bis. This question should be answered in the affirmative in the light of the existing
s.cholarship169 and case law, though the Dutch cases are not numerous. The decision of the
Rechtbank Amsterdam can be given as an example. The case involved a dispute between a
Dutch and a German party and related to breaking off negotiations. The court based its
competence on the express choice of court made in a preliminary agreement (a
Memorandum of Understanding).'”®

Another uniform instrument relevant for this purpose is the Hague Convention on Choice of
Court Agreements.'’! The EU is party to this Convention. The aim of the instrument is to
have international coverage broader than that of the EU. This Convention also establishes
the principle of severability of a choice of court provision in Article 3(d). In this way, an
obligation on choice of court which is agreed in a preliminary agreement may arguably be
regarded as valid under this Convention.

3.7.9.3.  Arbitration

Dutch literature confirms that disputes which may arise during the formation of contract
may be submitted to arbitration by a preliminary agreement (thus before the formation of
the final contract).!’? The Netherlands are also a member of the New York Convention.'”?
This international instrument establishes uniform rules for international arbitration. It
includes inter alia the principle of severability of the arbitration agreement.}’* By virtue of
this principle, the validity of the arbitration agreement is severed from the document in
which it is contained.'”

Not many relevant arbitral awards are published to confirm the statement above. The
following published arbitral award of the Netherlands Arbitration Institute (NAI) can be
given as an example. There, a clause of the ‘Heads of Agreement’ submitted precontractual
disputes to arbitration by NAI and was enforced.”® The case concerned negotiations on a
project of joint activities between several publishing houses. The negotiating parties
established ‘Heads of Agreement’. This document created an obligation to negotiate in good
faith using all possible means to come to the result in which the joint activity would be
exercised. The document also established the conditions under which negotiations could be
broken off without liability. The negotiations failed, and a NAI arbitral tribunal was seized

169
170

See inter alia Wessels/Van Wechem 2011, at 63 ff.

Rb. Amsterdam 5 March 2013, ECLI:NL:RBAMS:2013:CA2529, LIN CA2529.

Convention on Choice of Court Agreements (The Hague, 2005)

Tjittes 2006, at 145; Wessels 2010, at 53.

Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 1958).

Born 2014, at 913 ff.

See Article Il and Article V(1)(a) of the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New
York, 1958). While the New York Convention does not directly establish severability of an arbitration agreement, it
indirectly assumes it. See Born 2014, at 354 ff.

176 NAI Arbitral Award, 5 September 2000 nr. 22, 2000 Tijdschrift voor Arbitrage 107.
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with a claim for unlawful breaking off of negotiations. The arbitral tribunal recognized its

competence on the basis of the choice of arbitration made in the ‘Heads of Agreement’.*’”’

3.8. Liability and remedies

This Section will address the remedies available in Dutch law for breaking off negotiations
and breach of contractually organized negotiations and discuss the interaction between
causes of action. Thereafter, it will sketch the conditions and the nature of liability that may
be engaged for misconduct in negotiations.

3.8.1. Remedies

The main remedy for unlawfully breaking off negotiations and for breach of an obligation of
preliminary agreements is recovery of damage. Another available remedy is an order to
negotiate made by injunction issued by the court. This amounts to specific performance —
one of the remedies available under Article 3:296 Dutch Civil code, namely specific
performance of an obligation to negotiate. An order to negotiate does not preclude a
subsequent claim for damage if the order does not lead to successful results.’’”®

3.8.1.1. Recovery of damage

Dutch law allows recovery of any foreseeable damage caused by unlawfully breaking off
negotiations or by a breach of an obligation of a preliminary agreement. The right to recover
damage is established by Section 6.1.10 Dutch Civil code. It covers the consequences of both
the liability based on tort and on contract, whereas the conditions for liability in tort and in
contract differ.

Dutch law draws a distinction between the so-called negative and positive contract
interest.’” In the context of negotiations of a contract, recovery of the negative interest
(negatief contractsbelang) consists firstly, in compensation of costs actually incurred in
relation to negotiations. Not all such costs qualify as a negative contractual interest. The
concept covers only the recovery of costs (incurred in the course of negotiating the
contract) that could have been reflected — discounted — in the price of the failed contract.
Secondly, recovery of the negative contract interest may also include loss of chance to
conclude a contract with a third party.'®

Recovery of the positive interest (positief contractsbelang) aims to restore the party to the
situation it would have been in if the final contract, negotiations of which failed, had been
concluded. This covers not only the costs incurred in relation to negotiations (to the extent
these can be discounted in the failed final contract), but also the loss of potential profits
from the failed final contract.*®

The Hoge Raad does not limit the loss recoverable under the heading of liability for breaking
off negotiations to the negative interest. The possibility of recovering a positive interest has

7 |bid.

178 Asser/Hartkamp and Sieburgh 2014, para 198.

Asser/Hartkamp and Sieburgh 2010, para 198-199; Lindenbergh 2014, at 66-67.

Asser/Hartkamp and Sieburgh 2014, para 198.

HR 23 October 1987, ECLI:NL:HR:1987:AD0018, NJ 1988, 1017 VSH/Shell. See also De Kluiver 1992, at 310 (tracing back
the history of concepts to Von Ihering and their reception in Dutch law).
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been emphasized in Plas/Valburg,'®® but remains an exceptional measure of liability. As
noted earlier, the Hoge Raad has developed a number of factors, all of which should be
fulfilled in order to establish liability. The recovery remains the subject of academic
debate.”®® Furthermore, according to the literature, damages for breaking off negotiations
are awarded fairly infrequently, and recovery of positive interests is admitted even less
frequently.184

3.8.1.2.  Order to negotiate

Another type of remedy available in Dutch law is an order to negotiate. If breaking off
negotiations is regarded as unacceptable, a court injunction may be issued to order the
parties to continue negotiations.'® The parties should make constructive attempts to reach
agreement, but the conclusion of the final contract is not required.186 This remedy
represents specific performance of the obligation to negotiate.’®” An order to negotiate may
be accompanied by the measures to secure compliance: by a judicial penalty (dwangsom) or
by mandatory appointment of a mediator.'®® As has been noted earlier, the obligation to
negotiate contained in the court order to negotiate should be limited in time.*®*

The Hoge Raad recognized the possibility of issuing an order to negotiate in
Huurdersvereniging Koot/Handelsonderneming A.F.M. Koot,'* recently confirmed in
Almere/Weernekers.” The remedy is underpinned by the requirement of reasonableness
and fairness and by the approach established by CBB/JPO.**?

An order to negotiate usually contains a prescription to continue negotiations. It requires
the parties to have a reasonable, real, and open exchange and to provide each other with
sufficient time to react. It may also prohibit negotiation of the same transaction with third
parties. **> According to some scholars, an order to negotiate always precludes negotiations
with third parties.’®* However, this view is not unanimously shared. According to De Kluiver,
an obligation to negotiate implies only the requirement to inform the other party about any
parallel negotiations.'*

A particularly efficient and frequently used way of obtaining specific performance of an
obligation to negotiate is the use of a procedure to claim a provisional measure (kort
geding) available in Dutch law. This procedure enables a party to speedily obtain an
injunction (within some days or weeks). A court using this procedure ascertains the facts of
the case in a more concise manner than in the normal procedure.196

Issuing an order to negotiate is subject to a number of limits primarily related to the added
value of this measure in the context of failed negotiations. The criterion of other

82 4R 18 June 1982, ECLI:NL:HR:1982:AG4405, NJ 1983, 723 Plas/Valburg.

183 See inter alia Hartlief 2005; Ruygvoorn 2009, at 118-122.

Asser/Hartkamp and Sieburgh 2014, para 197; Tjittes 2006.

The legal basis for this remedy is Article 3:296 Dutch Civil code.

'8 De Boer 2011, at 107; Hartlief 2005, at 1027.

'8 rticle 3:296 Dutch Civil code.

'8 See De Boer 2011, at 119.

Blei Weissmann 2013, § 1.62.

190 4R 11 March 1983, ECLI:NL:HR:1983:AG4551, NJ 1983, 585 Huurdersvereniging Koot/Handelsonderneming A.F.M. Koot.
1 HR 1 June 2012, ECLI:NL:HR:2012:BV1748, NJ 2012/471 Almere/Weermekers.

¥2hRr 12 August 2005, ECLI:NL:HR:2005:AT7337, NJ 2005, 467 CBB/JPO.

" HR 1 June 2012, ECLI:NL:HR:2012:BV1748, NJ 2012/471 Almere/Weermekers; De Boer 2011, at 120.
19% Blei Weissmann 2013, § 1.68.1; Asser/Hartkamp and Sieburgh 6-1l 2010, para 196.

1% De Kluiver 1992, at 120.

Y rora thorough comparative analysis of the Dutch kort geding see Kramer 2001.
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circumstances of the case and in particular unexpected circumstances (touched upon
earlier) plays a role in deciding whether an order to negotiate has practical value.*®’ For
instance, a court order should not be granted if further negotiations are meaningless
because of the worsening of the parties’ relations.’®® Furthermore, on a more technical
note, an order to negotiate might not make sense if the contract that is being negotiated
may be unilaterally withdrawn.'®® In this case, a party breaking off negotiations might agree
to conclude the final contract, but use its right to terminate shortly after conclusion.

Other limits on imposing an order to negotiate are related to its practicality. Issuing an order
to negotiate might be impractical if a contract with a third party has been concluded after
the failure of negotiations. Does the conclusion of a contract with a third party preclude the
possibility of issuing an order to negotiate in Dutch law? Authors have referred to an
example of failed negotiations relating to an item that is sold to a third party, and diverging
opinions have been expressed in the literature.”®® One view is that the fact of sale renders
an order to negotiate inappropriate due to impracticality. The only remedy possible would
be the recovery of damage caused by conclusion of the contract with a third party. Van den
Berg holds another view, albeit limited to the context of construction contracts. He submits
that an order to negotiate is available in combination with an order to return the parties to
the position they would have been in had the contract with the third party not been
concluded. This implies a rescission of the contract with a third party (ongedaanmaken van
de overeenkomst).*%*

3.8.2. Interaction of causes of action

One obligation may be based on several grounds or one set of facts may give rise to several
causes of action.’® Dutch law enables causes of action to be combined.’®® For example, if a
claim may be established in both tort and contract, these may be combined and recovery
under both heads may be granted. If cumulating leads to an unacceptable result (from the
point of view of reasonableness and fairness) the claimant should choose the head of
liability. If the result would still lead to unacceptable results, the claim may be established
under only one head of Iiability.204

3.8.3. Liability for breaking off negotiations: a liability in tort? The debate and its
relevance

As noted earlier, the framework of rules applicable to the process of negotiations in Dutch
law is formed by different fields of law: liability for breaking off negotiations, contract and
general tort law. If a contractually binding obligation is created during negotiations, the

197
198

Blei Weissmann 2013, § 1.48.4.3 with further references.
HR 27 May 2011, ECLI:NL:HR:2011:BP8707, RvdW 2011/686 Hemubo Betontechniek B.V./VVE Flatgebouw Strandhotel
Zandvoort; Compare Blei Weissmann 2013, § 1.71.4.1 (referring to authors who submit that if a party does not want to
negotiate further it does not mean that this will lead to a failure of negotiations and even of mediation).
1% Blej Weissmann 2013, § 1.71.1.2.
200 gjej Weissmann 2013, § 1.73.3.1.1 with further references.
Asser/Van den Berg 7-VI 2013, para 277.
02500 generally Brunner 1984.
222 Lindenbergh 2014, at 31-32. See with details and nuances Castermans 2012.
Ibid.
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liability for its breach is contractual.’®® In this way, a preliminary agreement either leads to a
shift of liability to contractual or adds a contractual cause of action to other actions
eventually available.

It is worth noting that the nature of precontractual liability in Dutch law was subject to
debate. In case law, liability has sometimes been based on tort, sometimes on bona fides (or
reasonableness and fairness) or on both of these, and most decisions refer to
reasonableness and fairness.’”® Nor are Dutch scholars unanimous as to the nature of
liability. Some authors have argued that liability for breaking off negotiations is based on the
breach of the contractual duty of good faith.?” A nuanced view is offered by other authors
who have submitted that liability in decisions of the Hoge Raad is based on reasonableness
and fairness, but construed as liability in tort.2%® According to these authors, the more
stringent standards of tort law are also the most appropriate to ensure freedom of
negotiations. Another view has been advanced that both contractual reasonableness and
fairness and tort form the basis of liability at the same time.**

The practical outcome of this debate comes down to the following. Firstly, it relates to the
conditions of liability that should be fulfilled and proven to engage liability (the conditions of
liability in contract and tort are contrasted in the next Section 3.8.4). Secondly, the literature
has also referred to the relevance of the nature of liability in international cases. It is
relevant to the characterization of the claim for the application of private international law
rules.?’® For the EU, the question of characterization has been arguably solved in the current
uniform instruments (see the Section on dispute resolution above).

3.8.4. Conditions of liability in contract and tort

The Dutch Civil code provides a single regime for consequences of an obligation to recover
damage (this obligation is created either by a breach of a contract or by a breach of a duty in
tort).! By contrast, the conditions for establishing liability in contract and tort are different.
This means the answer to the questions of under what conditions and which person can be
held liable differs depending on the nature of Iiability.212 Contractual liability can be engaged
if the following conditions are fulfilled: (1) breach of a contractual obligation,213 (2)
damage,?™* (3) causal link between the breach and the damage.?"> (4) Finally, the breach
should be attributable to the party which has allegedly breached the obligation.**°

25 See HR 15 May 1987, ECLI:NL:HR:1987:AC4156, NJ 1988, 164 Van Huffel/Van den Hoek where the HR said that the

question of whether a preliminary agreement has been created had a consequence for deciding whether liability for
breaking off negotiations could be imposed. On this, see Blei Weissmann 2013, § 1.40.5.

% 5ae on the role of reasonableness and fairness Asser/Hartkamp and Sieburgh 2014, para 191.

207 Asser/Hartkamp and Sieburgh 2014, para 205; Schoordijk 1984, at 61 ff.

2% Drion 1967, para 20; De Kluiver 1992, at 253 ff.; Ruygvoorn 2009, at 270 ff., 290 ff.

Smits 2003, at 26. The Hoge Raad appears to have taken a distinct view in the Effectenlease cases, where liability was
shaped as tortious (HR 5 June 2009, ECLI:NL:HR:2009:BH2811, NJ 2012, 183 Levob/Bolle; HR 5 June 2009,
ECLI:NL:HR:2009:BH2815, NJ 2012, 182 De Treek/Dexia; HR 5 June 2009, ECLI:NL:HR:2009:BH2822, NJ 2012, 184 Stichting
Gedupeerden Spaarconstructie/Aegon. See Van Boom/Lindenbergh 2009). However, the Effectenlease cases deal with
liability for a failure to inform the consumer. Therefore, these cases provide no direct guidance for the liability discussed in
this study.

210 Wessels 2009a; Wessels 2009b.

Section 10 Book 6 Dutch Civil code.

12 Lindenbergh 2014, at 30.

2 Article 6:74 Dutch Civil code.

Article 6:95 Dutch Civil code.

Article 6:98 Dutch Civil code.

Article 6:75 Dutch Civil code: ‘tenzij niet toerekenbaar’ .
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Liability in tort can be engaged if the following conditions are fulfilled: (1) conduct that
represents a breach of duty of care in tort,!” (2) that can be attributed to the person who
committed it,**® and (3) leads to damage.?*® (4) There should be a causal link between the
tortious fact and the damage.’?® (5) Finally, the criterion of relativity of liability should be
respected. In essence, relativity means that not everyone has a right to recover damages
under all circumstances. Only those persons whom the law aims to protect by establishing
tort liability may claim damages.221

3.9. Conclusion

This Chapter started by quoting the comparison made by a Dutch scholar of the regulation
of negotiations in Dutch law to an invisible magnetic field.”*? To conclude on the description
of this regulation, some general remarks can be made regarding the possibilities of escaping
this magnetic field and diminishing or strengthening its attraction.

As has been explained, the legal framework relevant for answering the main question of this
Chapter has three components. It consists firstly, of liability for breaking off negotiations
and secondly, of the framework of preliminary agreements (voorovereenkomst,
hupovereenkomst and other). A very limited role is played by the law of tort and the
doctrine of unjust enrichment, while development of their application may not be excluded
(especially if this follows developments in other countries, for example in the United States).
A complete escape from the magnetic field of the regulation is clearly not possible, because
of the existence and the functioning of the open norm of reasonableness and fairness (bona
fides). This overarching requirement applies to any type of obligation in Dutch law, be it
contractual or tortious. The application of this norm to the process of contract formation
seems to follow an inductive logic: a collection of the factual applications of good faith fills it
with content. However, it does not provide an exhaustive description of the content which
might be given to reasonableness and fairness. As a consequence, each obligation that
purports to regulate the dynamics of negotiations might be tested having regard to
reasonableness and fairness. If it appears from this test that if the provision leads to results
which are inadmissible from the point of view of reasonableness and fairness, the provision
is not binding. Reasonableness and fairness is a mandatory norm and may not be waived by
the parties. Nevertheless, it appears that the parties may steer the application of this open
norm towards a concrete situation. That is, the parties may detail the concrete
requirements for each party in a preliminary document. No contractual deviation can be
made for wilful misconduct; this is evident from limitations on contractual fixing of liability
and from the sanction in tort of misuse of information and know-how obtained in
negotiations.

Furthermore, two points are worth noting regarding remedies. Firstly, the damage
recoverable as a measure of liability for breaking off negotiations is not limited. This has
been expressly stated by the Hoge Raad and followed in case law. Both negative and the
positive contract interests may be recovered (the terms positive and negative contract
interest are used in the legal system of the Netherlands to refer to reliance interest and

27 Article 6:162 (2) Dutch Civil code.

Article 6:162(3) Dutch Civil code.
Article 6:95 ff. Dutch Civil code.
Article 6:98 Dutch Civil code.
Article 6:163 Dutch Civil code.
22 Nieuwenhuis 2010, at 289.
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expectation interest).””> Dutch scholars have criticized the absence of limitations. For

instance, Cartwright and Hesselink have submitted that Dutch law is not in line with many
other Western legal systems where recovery of damages is limited, and the limitation is
generally set on reliance interest.”** It can be noted that the absence of limitation is to a
certain extent counterbalanced by the fact that liability for breaking off negotiations is an
exceptional measure. Scholars have submitted that the practical impact of the absence of
limitation is also softened by the fairly infrequent admission of liability for breaking off
negotiations in the cases and the even smaller number of instances of recovery of a positive
contract interest.?> Furthermore, cases where recovery has been allowed of both negative
and positive contract interests can still be found in case law. Contractual obligations
purporting to limit the damages recoverable or to establish the distribution of costs in
negotiations and fix break-up fees are carefully considered by the Dutch courts. These
provisions might influence the court’s reasoning. This is especially true for the interpretation
of the text of preliminary agreements drafted by sophisticated commercial partners.
However, these obligations are always subject to the test of reasonableness and fairness. As
a consequence, these provisions may be disregarded by the court and still lead to recovery
of unlimited damage.

The second point to note is that under Dutch law, an order to negotiate may be issued by a
court as a remedy for breaking off negotiations, unless there are reasons for not issuing this
order. This is a remedy of specific performance of either the overarching duty of
reasonableness and fairness or a contractual obligation to negotiate (or to negotiate in good
faith). Dutch scholars have been generally reserved as to the appropriateness of an order to
negotiate as a remedy for breaking off negotiations. The main reason for this has been the
limited impact the court can have on the actual conduct of negotiations by the parties. De
Boer notes, for instance, that case law provides examples of some guidance by the court,
the latter being limited to references to the conditions accepted on a given market and
prices.””® Van Boom, Van Dam-Lely and Lindenbergh doubt also the beneficial impact of
introducing a mediator into negotiations in an order to negotiate further.??” In the light of
one of the functions assigned to the courts — that of reconciliation in case of disputes — as
debatable as it may be, the positive role of the court should perhaps not be
underestimated.

Some parts of the framework appear to offer more possibilities for the parties to shape the
dynamics of negotiations. It is to be noted that the liability for breaking off negotiations in
Dutch law is focused on the cases where breaking off negotiations is regarded as unlawful.
The rules of conduct imposed by the parties flow indirectly from this. At the same time,
Dutch law arguably enables the creation of stand-alone obligations that are valid
irrespective of success in forming the final contract. In this way, with some reservations
discussed in this Chapter, exclusivity of negotiations, confidentiality, as well as dispute
resolution may be contractualized or ‘privatized’ by such stand-alone obligations.
Contractual attempts to keep negotiations non-binding until the formation of the final
contract have also been upheld as valid. However, the literature stresses that these clauses
would not always stand the test of reasonableness and fairness. Nor can they escape the

2B oy establishing a parallel in terms, see De Kluiver 1992, at 310.

Cartwright/Hesselink 2009, at 468.

Tjittes 2006, at 223.

De Boer 2011, at 121 and 126.

Van Boom/Van Dam-Lely/Lindenbergh 2011, at 6.
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possibility of a broad interpretation by the court of the entire context of negotiations where
the court may still find that a final contract is formed.
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4. French law

4.1. Introduction

French law addresses precontractual negotiations as a relationship that may be regulated by
law. The idea of legal duties imposed on the parties once they enter into negotiation is
rooted in the views of Saleilles,' who came up with a concept of responsabilité
précontractuelle (precontractual liability) in 1907. In a manner innovative for his time,
Saleilles suggested that the mere process of negotiations inevitably binds negotiating parties
together by practical, social, and moral links. He advocated that breaking these ties should
be qualified as a tort® and lead to precontractual liability.

Subsequently, legal regulation of the precontractual period has attracted considerable
attention in the French literature.® The interest has been further revived with the drafting of
the PECL and DCFR and the projects of reforming the French law of obligations.*

Since the nineteenth century, precontractual liability has become a usual concept in French
law. However, it was scarcely incorporated in legal texts, the main source of French law.’
This concept was not incorporated into the Code civil. The regulation of precontractual
relations was based on general principles of the law of obligations and the ’praetorian'e
judge-made rules. Since the adoption of the Napoleonic Code two centuries ago, French
courts have come some distance in interpreting its provisions in the context of practical
changes. Over the years of application and interpretation of the Code civil, judges have
developed standards of conduct to be respected by the parties during negotiations. These
standards have been referred to as ‘particularly rigorous ethics of negotiations’.” The
sanction for their breach is a liability in tort.

French case law or, to use the exact term, jurisprudence® has not confined the legal
regulation of negotiations to precontractual liability in tort. In French law, parties may
organize negotiations contractually. During the last few decades, French judges and scholars
have become receptive to the practice of creating various precontractual documents.’
Drawing on the general provisions of contract law, they have recognized a plethora of

! saleilles 1907, building on a study of an Italian scholar Faggella. See Faggella 1906.

% saleilles refers to tort in contrast to von lhering. This German scholar advanced a concept culpa in contrahendo (fault in
conclusion of a contract) referring to contractual liability. See Von Ihering 1861.

? See inter alia with further references Congrés des Notaires de France 1964; Mousseron/Guibal/Mainguy 2001; De Coninck
2002; Deshayes 2008; Fages 2012, Part 1 ‘Négociations’.

* These are two scholarly projects ‘Avant-projet Catala’ (Catala 2005) and ‘Avant-projet Terré’ (Terré 2009) as well as the
project of the French Ministry of Justice. These projects contain separated sections on formation of contract and
preliminary agreements. For an overview, see Mazeaud 2009.

> Drago 2008.

6 Mousseron/Guibal/Mainguy 2001, at 240-241.

" Mazeaud 2001, at 640.

& See Section 4.2.1.

° See Congrés des Notaires de France 1964; Mousseron/Guibal/Mainguy 2001; Deshayes 2008; Fages 2012, Part |
‘Négociations’.
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avant-contrats, including the project of contract, agreement in principle, pre-emption
agreement, promise to contract and others.’® The validity of these documents is
underpinned by the distinction made in French scholarship and case law between the future
contract and the process of negotiations towards this contract. It is the process of
negotiations that is privatized by contractual obligations. These preliminary agreements
prepare for the creation of a contract in the future and may bind parties with contractual
obligations before the negotiated contract is concluded.

An important step in this development has been taken in 2016 by the reform of the French
law of obligations: the Ordonnance for the reform of the law of contract, the general regime
of obligations, and proof of obligations (the Ordonnance).'* The Ordonnance is deemed to
enter into force on 1 October 2016, and its provisions will apply to all relations taking place
after this date. The Ordonnance modernizes French law, and the regulation of contractual
negotiations; specifically Articles 1112, 1112-1, 1112-2, 1123 and 1124 of the Ordonnance,
areas are amongst those parts subject to modernization.'” The Ordonnance establishes the
general regime of negotiations codifying the main case law developments on precontractual
liability. Furthermore, it defines two types of avant-contrat: the pre-emption agreement
(Article 1123) and the unilateral promise (Article 1124).

Given this background, this Chapter will address the way in which parties may contractualize
the dynamics of their negotiations®® by creating precontractual documents such as letter of
intent. Various areas of regulation in the French legal system and their interaction will be
discussed. The Chapter will begin with a note on the sources of French law and translation
of the frequently used terms (Section 4.2). Thereafter, it will address the ‘ethics of
negotiations’ — duties imposed by law on the parties in every negotiation, irrespectively of
the existence of any precontractual document (Section 4.3). The next parts will be dedicated
to various preliminary agreements admitted by French law. Particular attention will be paid
to the question as to whether parties can ‘contract out’ of the duties discussed earlier by
creating a precontractual document, for instance, a letter of intent (Section 4.4). The
Chapter will also explore the role of the French doctrine of unjust enrichment for
restitutions related to the precontractual period, namely, for preparatory work or other
investment made before formation of a contract (Section 4.5). Finally, remedies and liability
will be discussed (Section 4.6) and some concluding remarks provided (Section 4.7).

1% The translation of these terms follows the translation by J. Cartwright and S. Whittaker of P. Catala, Avant-Projet de
Réforme du Droit des Obligations et de la Prescription, Paris: Documentation Frangaise, 2006. See
www.justice.gouv.fr/art_pix/rapportcatatla0905-anglais.pdf (English version);
www.justice.gouv.fr/art_pix/RAPPORTCATALASEPTEMBRE2005.pdf (original in French).

" Ordonnance no 2016-131 du 10 février 2016 portant réforme du droit des contrats, du régime général et de la preuve des
obligations, JORF 0035, 11 January 2016. See also draft Ordonnance for the reform of the law of contract, the general
regime of obligations, and proof of obligations (draft Ordonnance),
www.justice.gouv.fr/publication/j21_projet_ord_reforme_contrats_2015.pdf.

The English translation of the main concepts follows the official translation of the draft Ordonnance by J. Cartwright, B.
Fauvarque-Cosson and S. Whittaker, www.textes.justice.gouv.fr/art_pix/Draft-Ordonnance-for-the-Reform-of-the-Civil-
Codepdf.pdf.

12 Fauvarque-Cosson 2015; Fauvarque-Cosson 2014, at 62. See also Stijns/Jansen 2016; Schulze/Wicker/Masch/Mazeaud
2015; Latina/Chantepie 2015; Stoffel-Munck 2015.

3 For the definition of dynamics of negotiations see Chapter 2.
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4.2. Sources of French law and terminology

The ‘praetorian’ legal basis of precontractual liability and precontractual agreements calls
for a short preliminary remark on the relevant sources of French law (4.2.1) and translation
(4.2.2).

4.2.1. Code civil, reform of 2016, case law and scholarship
The main source of general rules of law of obligations is the French Civil code — Code civil.**
Some parts of commercial activity, for example, rules on competition and antitrust, are also
regulated by the Commercial code. Despite this, the Code civil applies to relations between
businesses if no specific regulation is established by the Commercial code. In this way, the
general part of the legal obligations of the Code civil remains relevant for commercial
transactions.
As noted in the introduction, the Code civil has been recently reformed by the
Ordonnance.” 1t amends many articles of the Code civil. According to Article 9 of the
Ordonnance, the new provisions will enter into force on 1 October 2016; contracts
concluded before this date will be subject to the old provisions of the Code civil. This
Chapter will take into account the provisions of the Ordonnance; it will still refer to the ‘old’
general provisions of the Code civil, accompanied, where available by the ‘new’ article
number or content.®
This Chapter will also rely on French case law. Within the French system, court decisions,
strictly speaking, do not constitute sources of law."” It is nevertheless widely accepted that
the Code civil has always been interpreted and influenced by French judges who have
adapted and continue to adapt its application to modern developments.18 The most
important role in this process is played by the decisions of the Cour de cassation, the highest
judicial authority in civil and commercial matters, ensuring uniformity of interpretation and
application of law in France.™ Although distinct lines of cases can be frequently observed,
the Cour de cassation itself is not bound by its previous decisions and may depart from
these at any time. An important change of approach is called a ‘turn in judgment’
(revirement de jurisprudence). Lower courts usually follow the interpretation of legal norms
made by the Cour de cassation.”

% Book 111, Titles I, IV, and IV bis. Several fundamental principles, for instance freedom of contract, are established by the
French Constitution. See Terré/Simler/Lequette 2015, para 24. Code civil was adopted in 1804, the time when various
customary laws existing on the French territory and Roman law were melted down to form one written code. For the
historical and doctrinal sources of the French Code civil, see Halpérin 2004, at 46-49 and 56-59; Cornu 2004, at 710 ff.

> Ordonnance is, in principle, an act issued by the executive power within the French separation of powers. On reforming
the Code civil by an Ordonnance, see Objectifs de la Reforme, in Rapport au Président de la République relatif a
I'ordonnance no 2016-131 du 10 février 2016 portant réforme du droit des contrats, du régime général et de la preuve des
obligations, JORF 0035, 11 January 2016. See also Exposé des motifs in the Projet de loi du 27 novembre 2013 relatif a la
modernisation et a la simplification du droit et des procédures dans les domaines de la justice et des affaires intérieures,
www.senat.fr/leg/pjl13-175.pdf.

% The synoptical table of the articles’ correspondence is helpful in this regard. See Frangois 2016.

7 see Article 5 Code civil. It prohibits courts from taking decisions attempting to create legal rules (arrét de réglement). On
the status of the French case law (jurisprudence) in comparative perspective, see Steiner 2010, at 86-92.

8 This development occurs despite the fact that judges do not have legislative competence within the French system of
separation of powers.

19 Article L411-2 Code of the Judicial Organization.

% Stein, at 93. The decisions taken by the Cour de Cassation’s Chambre mixte or in Assemblée pléniére carry the most
weight, because the highest judicial authority is gathered in full for the most controversial questions of law.
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Case law as well as legal provisions are also discussed by legal scholars. Their opinions have
a considerable authority in the French system and are often (but not always) taken into
account by the courts. Case law is available in electronic databases.” These sources deserve
particular attention in order to understand the French approach to contractualizing the
dynamics of negotiations. The reason is that firstly, until the adoption of the Ordonnance,
legislative provisions relating to the precontractual period have been scarce. Secondly, case
law will inevitably still play an important role in the interpretation of the Ordonnance, to the
extent that this text codifies the existing judge-made law.

4.2.2. Translation of terms

Some light should be shed on the choices made in the translation of terms, as most of the
sources used in this Chapter are drafted in French. The study will rely on the official and
academic translations of the Code civil and other statutes when these are available.” The
Ordonnance is not yet translated into English, but an official translation of the draft
Ordonnance® contains the main concepts discussed in this Chapter. Furthermore,
translations will be taken from the existing comparative literature which has discussed
several important concepts.?* These include the concept of avant-contrat which is either left
in French or translated as ‘preliminary agreement’ to keep the text consistent with other
Chapters. The terms designating various preliminary agreements are also based on the
existing translations.” The concept of délit is translated as tort. Two other frequently used
expressions are legitimate expectation (croyance legitime) and breaking off negotiations in a
rude and abrupt manner. The doctrine of unjust enrichment (enrichissement sans cause) is
named in accordance with other parts of the study, though within the French system a more
accurate translation would probably be unjustified enrichment.

A particular note should be made on the term ‘letter of intent’. The Code civil contains a
provision on ‘letter of intent’ (lettre d’intention).”® Article 2322 defines it as a personal
guarantee issued to secure that a debtor executes an obligation he owes to a beneficiary.27
This definition has been introduced into the Code civil in order to clarify the use of such
documents in French banking practice. Usually, a document whereby a parent company
undertakes to guarantee the financial obligations of its subsidiary to the subsidiary’s
creditor (for example, a bank or a supplier) is called a caution. Issuing a caution requires an
approval of the parent company’s executive organs. However, in practice, such guarantee
was frequently provided by a document called ‘letter of intent’. The question as to whether
a simple letter (often called ‘letter of intent’) could be qualified as a caution gave raise to

2 Open access database www.legifrance.gouv.fr and subscription databases Dalloz, LexisNexis, Lamyline, Lextenso.

2 For instance, the text of the Code civil quoted here and further in this study is a translation in English by G. Rouhette and
A. Rouhette-Berton published at the official site of French legislation (last amendment translated: Act No. 2013-404 of 17
May 2013). See https://www.legifrance.gouv.fr/Traductions/en-English/Legifrance-translations.

® Translation by J. Cartwright, B. Fauvarque-Cosson and S. Whittaker www.textes.justice.gouv.fr/art_pix/Draft-
Ordonnance-for-the-Reform-of-the-Civil-Codepdf.pdf.

4 De Coninck 2001; Giliker 2002; Fontaine/De Ly 2009; Giliker 2002; Cartwright/Hesselink 2008.

% The translation of other terms not included in the draft Ordonnance follows the translation by J. Cartwright and S.
Whittaker of P. Catala, Avant-Projet de Réforme du Droit des Obligations et de la Prescription, Paris: Documentation
Frangaise, 2006, www.justice.gouv.fr/art_pix/rapportcatatla0905-anglais.pdf (English version);
www.justice.gouv.fr/art_pix/RAPPORTCATALASEPTEMBRE2005.pdf (original in French).

% Article 2322 Code civil : ‘La lettre d'intention est I'engagement de faire ou de ne pas faire ayant pour objet le soutien
apporté a un débiteur dans I'exécution de son obligation envers son créancier’. This Article has been inserted into the Code
civil by a statute in 2006. See Ordonnance no 2006-346 du 23 mars 2006 relative aux slretés, JORF 4475, 24 March 2006.

*7 Article 2322 Code civil.
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disputes.”® To resolve the debate, it was decided to define letter of intent as a caution in the
Code civil.

This definition does not correspond to the use of the term letter of intent in international
commercial practice.”’ The Code civil's ‘lettre d’intention’ coexists with the term ‘letter of
intent’ in international commercial transactions. These became faux amis in translation —
concepts with similar names, but different meanings in two or more languages. From a legal
perspective, these concepts are arguably sufficiently different not to influence each other’s
interpretation.30 As a consequence, Article 2322 Code civil will not be addressed. It falls
outside the scope of this study, due to the focus of this research on international practice.

4.3. Negotiations as particularly rigorous ethics

The starting point for the regulation of precontractual negotiations in French law is the
freedom of negotiations (4.3.1). At the same time, a closer look at its application reveals
that French judges have increasingly limited the scope of this principle over the last
century.** Case law has progressively developed specific standards of behaviour that parties
should respect during negotiations.> These standards have been legally framed as
precontractual duties sanctioned by liability in tort. The Ordonnance reflects this in the
requirement of good faith (4.3.2). All the duties described are interrelated and are often
invoked together. As these are distilled from a large number of cases which are often fact
specific, the boundaries between these duties are subtle. Their scope may be further
concretized by looking at specific cases of their breach (4.3.2).

4.3.1. Freedom of negotiations

Freedom of contract is a constitutional principle in French law.* It is underpinned by the
theory of autonomy of will and rooted in the nineteenth century Enlightment philosophy,
both of which had an impact on the drafting of the French civil code.** Freedom of contract
is also one of the fundamental principles of the French law of obligations, implying, in
particular, freedom of commerce (liberté d’entreprendre). It implies also several rights (or
freedoms) related to the precontractual stage: the freedom to enter into negotiations,
conclude contracts, withdraw from negotiations, and conduct simultaneous (also called
parallel) negotiations with several potential contracting parties. Generally, one party is not
obliged to inform his counterpart in negotiations about conducting parallel negotiations.>

% See inter alia Barré 1995; Pomart 2008.

2 Fages 2011b, paras 115.13-115.19. See also Barré 1995; Bac 2005 (advancing arguments against the insertion of the
definition letter of intent into the Code civil); Jambort 2007 (noting that the terms lettre de confort or lettre de patronage
would be more appropriate for Article 1156 of the Code civil in order to match the vocabulary of international commerce);
Pomart 2008; Simler 2008; Albiges/Dumont-Lefrand 2011, at 188-212.

*® Dondero 2011; Simler 2008.

31 Mazeaud 2001; Mousseron/Guibal/Mainguy 2001, at 13, 37.

2 Mazeaud 2001, at 640; Régis 2013, at 9.

3 See Preamble of the French Constitution of October 4, 1958, www.assemblee-nationale.fr/english; Article 4 Déclaration
des Droits de ’'Homme et du Citoyen de 1789. See also Péres 2010; Terré/Simler/Lequette 2013, para 24; Albarian 2010a, at
253; Duffy 2006. Freedom of contract is included in all the projects of reform of the French law of obligations as a
fundamental principle. See Mazeaud 2009, para 6-8.

3 Arnaud 1969, at 197 ff.; Terré/Simler/Lequette 2013, para 24 ff.

3% Cass com 12 May 2004 N° 00-15618 Bulletin 2004 n° 94.
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Freedom of negotiations is recalled and codified in the Ordonnance. Its Article 1112 starts
by emphasizing freedom of negotiation, providing namely that the commencement,
continuation and breaking-off of negotiations may be exercised freely. Firstly, parties are
free to enter into precontractual negotiations or refuse to do so; no one can be compelled
to commence negotiations.36 Secondly, once negotiations begin, neither party is obliged to
conclude a contract. A judge may not order the parties to bring negotiations to an end (that
is, to conclude a contract) if the parties remain in disagreement.a7 In this way, freedom of
contract precludes the possibility for judges to order specific performance (execution of an
obligation in nature) as a sanction at the precontractual stage, thereby limiting judicial
interference in parties’ precontractual negotiations. Thirdly, each party has a right to
withdraw from negotiations. The Cour de cassation refers in its decisions to the ‘exercise of
right to withdraw from negotiations’.*® The courts regard this as a use of the freedom of
commerce (liberté d’entreprendre), including a free choice of contracting partners. 39
Fourthly, in principle, freedom of contract enables parties to conduct parallel negotiations
with several potential contractors and finalize only the negotiations he finds the most
appropriate.40

4.3.2. Good faith and related duties
4.3.2.1. Bonne foi as umbrella for precontractual duties

Article 1112 of the Ordonnance counterbalances the freedom of negotiations with the
requirement to negotiate in good faith. In French law, this is a generalized concept for an
honest or even cooperative attitude in a relationship regulated by law.** Under the umbrella
of the requirement of good faith, the Ordonnance introduces the ‘ethics of negotiations’
developed in case law.

The genesis of their content and liability for breach is based on two articles of the Code civil.
First, Article 1382 Code civil — the general provision on tort — underpinned the concept of
precontractual liability, shaped as liability in tort (forﬁ;vute).42 Second, Article 1134 Code civil
on the requirement of good faith in the execution of conventions (e.g. contracts)®® became
the basis of the ‘ethics of negotiations’.** The Code civil established a duty of good faith only
for the execution of contracts, but not for their formation.”> However, the Cour de cassation
has a long history of broad interpretation of this provision. It has progressively extended the

% Ghestin 2007a, para 13; Fages 2011a, para 105-29.

37 Cass 2 civ 13 January 2005 N° 03-15828 n.p. in Bulletin.

% See inter alia from numerous examples Cass 3 civ 28 June 2006 N° 04-20040 Bulletin 2006 n° 164, referring to a ‘right of
a unilateral withdrawal from precontractual negotiations’; Cass 2 civ 4 March 2004 N° 02-14022 n.p. in Bulletin; Cass 2 civ
10 October 2002 N° 01-03079 n.p. in Bulletin; Le Tourneau 2014, para 838.

% Cass 2 civ 5 January 1994 N° 92-13856 n.p. in Bulletin.

a0 Fages 2011a; Le Tourneau 2014, para 825 ff.; Cass com 26 November 2003 N° 00-10243; N° 00-10949 Bulletin 2003 n°
186 Manoukian.

*1 A considerable body of literature discusses the concept of good faith in French law. See inter alia with further references
Zimmermann/Whittaker 2000, at 32 ff.

*2 Ghestin 2007a; Ghestin 2007b.

3 Article 1134 paragraph 3 Code civil (referring to ‘convention’). See Article 1103 Ordonnance (using the term ‘contract’
instead of ‘convention’).

* Mazeaud 2001, at 640.

*The draft of the French civil code (Code civil de I’'an VIlI) stated that ‘conventions have to be made and executed in good
faith’, but this redaction has not been adopted. See Terré/Simler/Lequette 2013, para 43.
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scope of the duty of good faith to the precontractual phase.*® Legal scholarship in France
was generally supportive of this approach.*” As noted in the academic literature, the
extension of the contractual duty of good faith to cover the precontractual phase falls
generally under the tendency of ‘moralisation of the contemporary contract law’*® in
France.

The requirement of precontractual good faith in Article 1112 of the Ordonnance is an open
norm. At the same time, considerable case law provides a solid background and guidelines
for its practical interpretation. The main ‘ethics of negotiations’ which counterbalance the
freedom of negotiation include loyalty (sanction of conduct with an intention to harm),*
consistency of conduct (requirement on each party to conduct negotiations in a manner
consistent with his own previous behaviour and precluding ‘fraudulent gambits’),50 and
transparency (requiring parties to exchange information crucial to the decision on the
negotiated contract).”

43.2.2. Lloyalty

According to French case law, parties to negotiations should be ‘loyal’ to each other. The
Cour de cassation has stated that ‘loyalty has to regulate relations between parties not only
in contract, but also during the precontractual period’.>® In essence, negotiating in a loyal
manner means not causing harm to the other party by conduct during negotiations, nor by
the manner of withdrawal from negotiations.>® Certain decisions of the Cour de cassation
refer in this respect to the general principle of French law forbidding ‘abuse of right’ (abus
de droit). This refers to situations in which a right is exercised to the detriment of the other
parties, or with an intention to harm, or in an unusual and abnormal way.54 The Cour de
cassation requires parties not to exercise the rights implied by the freedom of contract, for
example the ‘right to withdraw from negotiations’, in an ‘abrupt’ way.>® Conduct contrary to
good faith, conduct in ‘bad faith’, for example, encouraging the other party to negotiations
to make considerable investment in order to prepare for the potential deal, are also
considered to be contrary to the duty of loyalty. In addition, the courts regard as abusive the
use of aggressive techniques in negotiations.”® This is based on the requirement of
subjective good faith mentioned earlier. According to the French courts, a technique — a
manoeuvre in negotiations — observed objectively but not corresponding to the party’s
subjective attitude is a sign of a lack of loyalty.

% See for an overview of the approach of the Cour de cassation Larroumet 1998, para 239; Fages 2011a; Jarrosson 2006, at
197-198; Mazeaud 2001, at 638.

7 Previous projects of reform have also included the duty of good faith in the formation of conventions. See for a synthetic
note on the projects see Mazeaud 2009.

* Mazeaud 2009, para 15.

%9 Cass 1 civ 14 June 2000 N° 98-17494 n.p. in Bulletin; see also CA Versailles 10 September 2009 N° 08/04982 JurisData
unavailable (‘obligation de rectitude et loyauté’).

*% Cass com 3 October 1978 N° 77-10915 Bulletin 1978 n° 208.

> See inter alia Cass 3 civ 18 February 2004 N° 02-17523 n.p. in Bulletin.

2 Cass 1 civ 14 June 2000 N° 98-17494 n.p. in Bulletin; see also ‘obligation de rectitude et loyauté’ CA Versailles 10
September 2009 N° 08/04982 JurisData unavailable.

** Mazeaud 2001.

>* Guinchard/Debard 2013, at 5.

55 On further elaboration of the term ‘abrupt’, see Section 4.3.3.1.

*® Ghestin 2007a, especially footnote 2.
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It is worth noting in this regard that interpretation in French law takes into account the
subjective will of the parties.”” Instead of the formalist approach of Roman law relying
primarily on the respect of formalities (stipulatio)® to regard a contract as formed, the Code
civil expresses an attachment to the philosophy of autonomy of will typical of the
eighteenth and nineteenth century Enlightment philosophy.59 The main origin of the
formation of a contract is the internal subjective will of the parties, by contrast with its
external manifestations and with formalities generally. This does not mean that the
subjective will should not be outwardly expressed. For example, accepting a proposition
that is offered, but not exteriorizing it does not amount to consent. But an external
manifestation of will, be it written or oral, is secondary to the subjective and internal will
itself.

This theoretical background of subjective will theory in French law implies that judges look
for what the ‘common intention of the contracting parties was, rather than pay attention to
the literal meaning of the terms’.® This explains the relevance of the subjective attitude in
the assessment of the parties’ conduct in negotiations.

4.3.2.3. Consistent behaviour

Another duty related to the requirement of subjective good faith is consistent behaviour
(coherence). This prescribes firstly, that one should behave consistently with one’s own
previous behaviour, and secondly, that actions taken in negotiations do not contradict the
parties’ subjective attitudes.

The duty of consistent behaviour is illustrated by the way French courts sanction
negotiations started ‘without an intention to contract’, with an ‘intention to harm’, with the
aim of precluding or impeding negotiations with a third party, or with the sole aim of
obtaining commercially sensitive or confidential information.®® Consistent behaviour is also
illustrated by the sanctioning of withdrawal from negotiations in an abrupt way.
Furthermore, French judges have found that conducting negotiations with the use of
‘fraudulent gambits’ (manceuvres frauduleuses) is contrary to the duty of coherence.
‘Fraudulent gambits’ may consist, for example, in providing false information during
negotiations. More generally, the Cour de cassation has found breach of the duty of
consistent behaviour when a party’s conduct was in opposition to reliance he had induced in
negotiations.

Finally, it is worth noting that the duty of consistent behaviour is closely related to the
regulation of vitiation of contractual consent (vices du consentement),62 but is narrower.
Whereas vitiated consent affects the validity of a concluded contract, the duty of consistent
behaviour discussed above concerns only the precontractual period, and its breach
represents a fault in tort.

°” Barnes 2008; Arnaud 1969, at 200.

*8 Roman law did not protect acts made without respect for formalities. Such acts could not give rise to a cause of action or
a liability following the early Roman law principle ex nudo pacto inter cives Romanos actio non nascitur.

*9 Arnaud 1969, at 197 ff.; Terré/Simler/Lequette 2013, para 7-8.

% Article 1156 Code civil (amended by Article 1188 Ordonnance).

®1 Cass com 3 October 1978 N° 77-10915 Bulletin 1978 n° 208.

82 Articles 1109-1122 Code civil (amended by Articles 1188 ff. Ordonnance).
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4.3.2.4. Transparency

French courts have also referred to the duty of transparency. This requires parties to
negotiations to provide each other with information. The approach to transparency in
negotiations is currently reflected in Article 1112-1 Ordonnance which arguably follows the
development of this duty in the French case law.

The requirement of transparency in the conduct of negotiations has been shaped as part of
a more general obligation to provide information. The latter is established both legally and
by judicial practice within a broader context of control of vitiated consent.” The difference
between the general obligation to provide information and the regulation of negotiations
lies in the nature of liability. Whereas the breach of good faith may constitute fault in
negotiations and leads to liability in tort, breach of the information provisions leads
primarily to invalidity of the concluded contract (due to vitiation of consent).

It should be noted firstly that the Code civil established no obligation to provide information
in precontractual or contractual relations.®* Historically, following the idea of the drafters of
the Code civil, parties had to be cautious and had to inform themselves about the
negotiated deal in accordance with the expression ‘a buyer should be curious’ (from a Latin
expression emptor debet esse curiosus).”® This expression reflected the nineteenth century
spirit of freedom of contract underpinning the Code civil. The obligation to inform has been
developed by French courts subsequently, during the last decades of the twentieth century
primarily in relation to consumer contracts.®® Imposing this obligation to inform was aimed
at remedying salient imbalances between the parties in terms of access to information and
bargaining power. These developments have also touched contracts between commercial
parties, albeit to a limited extent.

On the one hand, it remains true that professional parties®’ have no obligation to
extensively inform each other about an ordinary product — a product familiar to both
parties. It is presumed that a professional contracting within the field of its competencies is
familiar with the characteristics of the negotiated product.®® On the other hand, by contrast
with an ordinary product, an obligation to inform exists when the buyer lacks competencies
to properly assess the product’s characteristics. In fact, in order to define whether an
obligation to inform exists, French judges balance the parties’ respective competencies
based on the established facts of the case.*® The Cour de cassation has stated that when a
product is newly developed, the buyer does not have sufficient competencies to fully assess

% For the broader literature on the obligation of information see inter alia with further references Fabre-Magnan 1992.

% See for an elaboration of duty by the French case law Fabre-Magnan 1992.

65 Terré/Simler/Lequette 2013, para 259.

& Currently imposed by Article L. 111-1 Consumer code; Burgard 2011.

" The definition of ‘professional’ is made by the Cour de cassation on a case-by-case basis by assessing competencies of a
particular party regarding the particular good or service. Most of the times it corresponds to the term commercial party
used in this study.

® For illustration, see Cass 1 civ 30 November 2004 N° 01-14314 n.p. in Bulletin. In this case, a company sold a substance
for a plant’s treatment to a professional grower of prunes. The buyer treated fifty hectares of gardens with the substance.
A month after the treatment, the fruits fell from the trees and became unfit for consumption. The buyer claimed damages,
alleging that the seller had not complied with its obligation of information about the substance’s properties. The Cour de
cassation stated that a professional grower could have informed itself about the properties of the substance in question.
No liability of the seller was therefore engaged.

 For example Cass 1 civ 20 June 1995 N° 93-15948 Bulletin 1995 n° 277. The Cour de cassation imposed on a seller of
vessels an obligation of information in negotiations about sale of a boat engine, contending that the buyer — a professional
in fishing — was not sufficiently competent in boat engines. See also Cass com 19 February 2002 N° 99-13100 n.p. in
Bulletin.
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its properties.” This approach is generally relevant to contracts for the development or
manufacture of innovative products. At the same time, a potential buyer has a reciprocal
obligation to explain what its expectations from a product are if the product is developed at
the buyer’s demand.”

The scope of the duty of transparency and information at the precontractual stage is
relatively limited. At the same time, it is not underestimated by the French courts when
negotiations involve two parties with a considerable difference in competencies regarding
the subject of their negotiations.

4.3.2.5. Confidentiality

The Ordonnance specifically addresses confidentiality in negotiations. According to Article
1112-2 Ordonnance, the party using confidential information obtained in the course of
negotiations without permission incurs liability. This provision does not mention the
possibility of implying a duty of confidentiality. Neither does it go into detail as to what
information is to be regarded as confidential. Does the provision cover all information?
Should the secret character of information be explicitly mentioned on its disclosure?
According to the French case law and scholarship, each party should observe the
confidentiality of information obtained in the course of negotiations. It is certain that not
only information protected by the rights of intellectual property should be kept confidential.
This approach has been formulated by the Cour de cassation’® in a dispute where a party
obtained information on a technological process during the course of negotiations. The
process was developed by the other party, but was not yet patented. According to the Cour
de cassation, the judges did not need to verify whether the process was patented or in the
public domain to establish the unfair competition (concurrence déloyale). The fact that the
information was obtained during negotiations and used without permission was said to be
sufficient for establishing fault. This reasoning is based on the more general protection of a
commercial secret (secret des affaires) in French law.”

4.3.3. Breach of the duty as fault in tort

In French law, a breach of precontractual duties can constitute a fault in tort. The Cour de
cassation has qualified a number of types of conduct in this way. According to the academic
literature,”*the variety of approaches taken in case law bears witness to the fragmentation
and disparity of the legal grounds on which judges base the ‘ethics of negotiations’. Some
decisions invoke, for instance, the parties’ failure to comply with a precontractual duty,
whereas others refer to the theory of abuse of right. Several decisions mention neither
precontractual duties, nor the concept of abuse of right. Instead, the Cour de cassation
simply qualifies a particular behaviour as a fault in the same way as any other tortious

7 Cass 3 civ 18 February 2004 N° 02-17523 n.p. in Bulletin.

" See for illustration Cass com 8 July 2003 N° 01-10495 unpublished, where a client was held partially liable because he
had not defined properly his needs and expectations of the future product. The buyer failed to let the producer know that
the metallic hooks to be produced were required for use in the mining industry.

72 Cass com 3 October 1978 N° 77-10915 Bulletin 1978 n° 208.

3 See with further references Py/Garinot 2015.

7 Fages 2011c, para 117.21.
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conduct, and does not emphasize the precontractual character of the fault.”” Despite the
variety of doctrinal references used by the Cour de cassation to motivate its decisions, two
categories of fault can be distinguished on a pragmatic basis: fault related to withdrawal
from negotiations and fault in conducting negotiations.

4.3.3.1.  Fault related to withdrawal from negotiations

In discussing fault related to withdrawal from negotiations, it should be noted in the first
place that in French law, parties have a right to withdraw from negotiations as implied by
freedom of contract. Following this principle, the mere fact of withdrawing from
negotiations does not amount to a fault. It is the manner in which the right to resume
negotiations right is exercised that is controlled by the French judges.”® They take into
account several factors, including the degree of advancement of negotiations, the extent to
which the withdrawal was belated, the aggrieved party’s legitimate expectation (croyance
légitime), the abruptness of withdrawal, and the reasons for withdrawal.”’

The degree of advancement and elaboration of negotiations is an important factor in the
assessment of fault committed in the course of negotiations. As noted by Mazeaud,
freedom of contract diminishes with the progression of negotiations.”® Breaking off
advanced negotiations is frequently a sign of the negotiator’s fault.”” The Cour de cassation
explains the concept of advanced and elaborate negotiations as follows. The main reference
is the duration of negotiations. Their advancement and elaboration is primarily associated
by the Cour de cassation with the increase in their length.®’ The longer parties negotiate, the
higher the probability that negotiations have reached an advanced stage according to the
French case law. This approach echoes the ideas of Salleilles, who argued that progression
of negotiations binds parties together, and that these ties should not remain unobserved by
law 2!

Some decisions of the Cour de cassation contrast with the usual approach. In some cases the
highest judicial authority has qualified relatively brief negotiations as advanced. To reach
this conclusion it referred to their substance, but not length.®? For example, clarity on the
substance of negotiations accompanied by the payment of 10% of the negotiated price
allowed the court to qualify negotiations as very advanced.®®* Generally, however, French
courts exclude fault more readily at the beginning of negotiations than when negotiations
have lasted for some time, for instance some months or years.84

Another factor taken into account is the moment of withdrawal. The courts assess, in
particular, whether the withdrawal from negotiations was belated. The Cour de cassation

7 Despite its limited practical relevance, the precise reference for qualifying a particular conduct as fault has been also the
subject of debate. Opinions remain divided between references to good faith, loyalty, and prohibition of abuse of right.

76 Mazeaud 2001.

7 see generally Fages 2011c.

7® Mazeaud 2001, at 644.

79 Cass com 20 March 1972 N° 70-14154 Bulletin 1972 n° 93; Cass com 22 April 1997 N° 94-18953 n.p. in Bulletin; Cass com
18 January 2011 N° 09-14617 n.p. in Bulletin.

& Fages 2011c, para 117-30.

# salleilles 1907.

8 p possibility of this way to assess negotiations has been also suggested by French scholars. See Fages 2011c, para 117-
30.

8 Cass com 22 April 1997 N° 94-18953 n.p. in Bulletin. See also an example of ‘short but advanced negotiaitons’ in Cass 1
civ 6 January 1998 N° 95-19199 Bulletin 1998 n° 7.

# Laithier 2010.
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has elaborated on this factor in an important case Manoukian.® In spring 1997, a design
company, Alain Manoukian, entered into negotiations with X and Y, both shareholders of
the company Stuck, regarding the sale of Stuck’s shares. The negotiations proceeded until
November 1997, but on November 24, Alain Manoukian learned that on November 10, X
had consented to sell the shares in Stuck to a third party, the company Les Complices. Alain
Manoukian made a claim against X for a fault in negotiations. It claimed damage resulting
from a late communication by X of his decision to conclude a contract with a third party. The
Cour de cassation found that X’s was at fault. It stated in more generally as follows. A party
to negotiations commits a tort if he informs the other party about the decision not to
contract only after having concluded a contract on the same matter with a third party.
Furthermore, the assessment of precontractual fault often includes an inquiry into the
aggrieved party’s legitimate expectation of a positive outcome of negotiations (croyance
légitime). The positive outcome is the conclusion of the negotiated contract. Legitimate
expectation is an overarching indicator of precontractual fault, often invoked to reinforce
one or several other criteria or colouring the judges’ reasoning implicitly.*® Ghestin calls it
‘Ariadne’s thread’ in the judicial control of the parties’ conduct in precontractual
negotiations.87 The usual approach in case law is clearly based on the idea that parties’
legitimate expectation in the success of the deal increases with the advancement of
negotiations. A withdrawal from negotiations becomes thus decreasingly permissible.
French courts tend also to examine the role of the other party in the creation of the
legitimate expectations, but this is not explicit in all the decisions.

Next to this, the abruptness of breaking off negotiations plays a role in establishing a
precontractual fault. This criterion is often invoked in combination with other factors. The
meaning of ‘abrupt’ has been explained by the Cour de cassation in several decisions. A
withdrawal was considered to be rude and abrupt in the following situations.

- Negotiations lasted more than one year and included a feasibility study of a project’s
perspectives. One of the parties, however, refused three final proposals without
explaining the reasons and terminated negotiations. This withdrawal was regarded
by the court as rude and abrupt.®®

- Four-year long negotiations of a complex contract included a feasibility study.
However, the breaking off of negotiations was not caused by the outcome of the
feasibility study. As a consequence, the Cour de cassation qualified this withdrawal
as abrupt.89

- Negotiations were broken off by a letter sent on the day on which signature of the
final agreed version of the contract was scheduled.” In the same way, terminating
‘short but advanced’ negotiations the day before the expected signing of a promise
to contract was regarded as abrupt.91

- A party terminated negotiations based on his conviction that the other party was not
interested in concluding the contract. However, the notification about the

8 Cass com 26 November 2003 N° 00-10243; N° 00-10949 Bulletin 2003 n° 186 Manoukian. See in the same sense Cass
com 13 October 2009 N° 08-16634 n.p. in Bulletin.

8 Cass com 15 October 2002 N° 00-13738 n.p. in Bulletin; see also Cass com 7 January 1997 N° 94-21561 n.p. in Bulletin;
Fages 2011c, para 117-33. See also Muir-Watt 2003.

8 Ghestin 2007a, para 24.

8 Cass com 7 January 1997 N° 94-21561 n.p. in Bulletin.

8 Cass com 7 April 1998 N° 95-20361 n.p. in Bulletin.

% A Versailles 10 September 2009 N° 08/04982 JurisData unavailable.

%1 Cass 1 civ 6 January 1998 N° 95-19199 Bulletin 1998 n° 7.
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withdrawal contained neither the reasons for this conviction, nor a precise time for
the other party to confirm his willingness to contract. The Cour de cassation
regarded this conduct as ‘brutal and abrupt’.*?

- A withdrawal from negotiations made with an intention to harm the other party was
also found to be abrupt.93

Finally, French courts sometimes ascertain whether the withdrawing party had ‘legitimate
reasons’ to break off negotiations. The expression ‘legitimate reasons’ is contradictory,
because the freedom of contract implies the right to withdraw, while the courts control only
the way this right is exercised. As a matter of fact, the courts inquire on a case-by-case basis
whether any reason objectively justifying the withdrawal is in place and, more importantly,
whether the reason corresponds to the objectively assessed circumstances of the case.
Within this assessment, serious and objective reasons to break off negotiations are referred
to as ‘legitimate reasons’. Their absence may constitute a fault.”® For instance, ‘internal
considerations of the group of companies’ are usually not regarded as a ‘legitimate reason’
(thus not sufficiently serious and objective) for withdrawing from negotiations.”> By
contrast, when a party is considered to have ‘legitimate reasons’ to withdraw from
negotiations, he may break off even advanced negotiations, and do so even in an abrupt
way.”®

One of the most frequently accepted ‘legitimate reasons’ to withdraw from negotiations
without fault are ‘good economic’ reasons. The most frequently invoked ‘good economic
reasons’ are these.

- Unilateral withdrawal from negotiations was regarded as legitimate, when one party
stopped negotiations because the other party’s equipment did not comply with the
project’s requirements.97

- A persisting disagreement between the parties that precludes positive outcome of
negotiations can also justify a withdrawal.”®

- If one party to negotiations provides no documents that may confirm the
information he provided during negotiations, the other party has good economic
reason to break off negotiations. For example, in one case, parties negotiated a
distribution contract. One party claimed the ‘expansion of his sales network’ in the
discussions, but failed to confirm this in any documents. Several requests for such
documents remained unsatisfied, and the counterparty broke off negotiations. The
Cour de cassation found that negotiations were broken off for a ‘good economic
reason’.”? In another case, parties negotiated a sales contract. Its execution involved
several subsidiaries of one of the parties. At the same time, this party could not
attest to the good financial situation of the subsidiaries. After several requests, the
counterparty broke off negotiations. The court of first instance (approved later by
the Cour de cassation) emphasized that the withdrawing party had faced financial

92 Cass com 22 April 1997 N° 94-18953 n.p. in Bulletin.

%3 Cass 3 civ 3 October 1972 N° 71-12993 Bulletin 1972 n° 491.

% Fages 2011c, para 117-39.

% Cass com 7 April 1998 N° 95-20361 n.p. in Bulletin.

% Laithier 2010.

% Cass com 7 March 2006 N° 04-17177 n.p. in Bulletin. In this case, in negotiations for a contract for outsourcing of
production of a sauce, the equipment of the potential contractor was unfit for making the standard packaging of the
sauces, whereas the requirements of the machines was communicated at the beginning of negotiations.

% CA Paris 23 September 2009 N° 07/06702 JurisData 2009-012376; Cass 2 civ 5 January 1994 N° 92-13856 n.p. in Bulletin
(‘divergences persistentes quant a une éventuelle formalisation d'un accord’).

% Cass com 5 May 2009 N° 08-10474 n.p. in Bulletin.
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difficulties previously. As a consequence, its caution about the solvency of its
potential partners constituted a ‘good economic reason’ to stop negotiations.100

- Unsatisfactory results of a financial or legal audit can also constitute a ‘good
economic reason for withdrawal’. In one case, positive results of an audit was a
condition of an acquisition of part of the capital of one of the parties to negotiations.
According to the judges, breaking off negotiations on the basis of the audit’s
unsatisfactory results did not represent a fault.*

- An offer made made by a third party with more profitable financial conditions — a
higher bid — forms a ‘good economical reason’ for withdrawal from precontractual
negotiations, provided the discussions about a lower price offer were one of the
main topics of negotiations.102 In this way breaking off to choose a higher bid was
regarded as legitimate, in a case where the counterparty to negotiations was aware
of parallel negotiations conducted with third parties and thus of the on-going
competition.103

- A party has ‘good economic reasons’ to break off negotiations where he has made
several offers, all of which are rejected. In one case, several offers were made during
eight months of negotiations.'®*

- The Cour de cassation has also found a withdrawal to be justified in the following
case. The party in charge of drafting the final version of the contract unexpectedly
reflected his own position in the document instead of understandings reached in
negotiations. In a 2002 case, parties negotiated a share purchase contract. During
the entire period of negotiations, parties remained in disagreement about future
control over the company. When an agreement on this issue was reached, one of the
parties created a ‘definitive version of a contract for signature’. However, instead of
the agreements reached earlier in negotiations, the text contained the drafters’
initial objective at the start of negotiations.*®

- Negotiations may be terminated if a project for a future product remained at the
stage of an imprecise draft. The Cour de cassation decided accordingly, disregarding
several steps made in the development of a new product by one of the parties.
Moreover, the fact that negotiations were broken off in an ‘abrupt manner’ was
disregarded as well.**®

- Finally, if one of the parties fails to obtain funding necessary for a proper execution
of the future contract, the other also has ‘good economic reasons’ to withdraw from
negotiations.107

Some scholars argue that by controlling the reasons for withdrawal, French courts have
imposed an obligation to show a reason for the decision to break off negotiations.108

100 cass 1 civ 11 February 2010 N° 08-20315. See also Cass com 20 November 2007 N° 06-20332 n.p. in Bulletin (a party

withdrew from negotiations because his consultants (a law firm) had found ‘unfavorable information’ about the other
party’s financial situation); CA Paris, du 13 September 2007 N° 06/14150 JurisData 2007-344405 (a withdrawal was
regarded as justified because a negotiating party has not provided relevant financial information as required by Article L.
141-1 Commercial code).

101 cass com 20 November 2007 N° 06-20332 n.p. in Bulletin.

102 cass com 26 March 2008 N° 07-11026 n.p. in Bulletin.

CA Paris 12 March 2009 N° 07/07588 JurisData 2009-379005.

Cass 2 civ 4 March 2004 N° 02-14022 n.p. in Bulletin.

CA Amiens 26 May 2009 N° 07/00842 JurisData 2009-379094 (un accord de principe is concluded, but parties are in
persistent disagreement); CA Caen 6 January 2009 N° 07/02486 JurisData 2009-006640; CA Paris 2 July 2008 N° 06/06898
JurisData 2008-368548.

196 Cass com 16 February 2010 N° 09-12097 n.p. in Bulletin.

197 Cass 1 civ 9 January 2007 N° 05-14365 Bulletin 2007 n° 13.
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4.3.3.2.  Fault in conducting negotiations

In addition to fault related to withdrawal from negotiations, fault may also reside in parties’
conduct during negotiations. The following examples illustrate conduct regarded as contrary
to good faith, loyalty or transparency.

- Starting negotiations without intention to contract. This is based on the duty of
consistent behaviour discussed earlier.

- Continuing negotiations when a decision not to contract has already been taken.'®

- Any conduct in negotiations with an intention to harm.!*

- Encouraging the other party to make investment at the precontractual stage,
creating an impression and a firm belief that a contract will be concluded.*! This
factor is closely connected to the protection of ‘legitimate expectations’ addressed
earlier.

4.4. Avant-contrat

Precontractual duties envisaged in the previous Section are imposed in all negotiations. If
parties do not create any documents preparing a future contract, but simply negotiate, the
‘ethics of negotiations’ are the only legal regulation of their negotiations. In the French
system, the approach changes, however, if parties organize negotiations contractually

In the French legal system, parties may submit the regulation of precontractual negotiations
(or a part of this regulation) to the regime of contract law. French case law recognizes
several types of agreements to negotiate (accords de pourparlers) and preliminary
agreements (avant-contrats).**? These preliminary agreements prepare for the creation of a
contract in the future and may bind parties with contractual obligations before the
negotiated contract is concluded. A possibility to enter into such agreement flows in French
law from the principles of freedom of contract. The progressive recognition of avant-contrat
in case law relied on the interpretation of the general law of obligations.

Once created, such a document adds a contractual cause of action to the tortious action for
fault in negotiations (discussed earlier). In this way, a fault in negotiations leads to liability in
tort; a breach of a contractual obligation of the avant-contrat leads to contractual
liability."* A breach of ‘ethics of negotiations’ remains sanctioned by tort as long as it is not
a breach of an agreement to negotiate or a preliminary agreement. For this type of
misconduct in negotiations, a contractual cause of action is open to the aggrieved party. ***
In this way, French law enables parties to validly privatize the legal regulation of their
precontractual negotiations by complementing, reinforcing or excluding certain
precontractual duties (within the limits accepted in case law).

198 rages 2011c, para 117-39.

109 cass com 26 November 2003 N° 00-10243; N° 00-10949 Bulletin 2003 n° 186 Manoukian; Cass com 13 October 2009 N°
08-16634 n.p. in Bulletin.

119 Cass 3 civ 3 October 1972 N° 71-12993 Bulletin 1972 n°® 491.

Cass com 15 October 2002 N° 00-13738 n.p. in Bulletin.

See inter alia with further references Congrés des Notaires de France 1964; Mousseron/Guibal/Mainguy 2001; De
Coninck 2002; Deshayes 2008; Fages 2012.

13 Terré/Simler/Lequette 2013, para 870 ff. Re-qualification of letter of intent into offer and acceptance is not addressed
in detail in this study. See for the French law with further references Laude 1992.

1% CA Versailles 10 September 2009 N° 05/01862 JurisData 2009-012284.
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From the plethora of instruments used in practice and discussed in the literature, the
Ordonnance defines two: the pre-emption agreement (Article 1123) and the unilateral
promise (Article 1124).

French scholars have generally welcomed the inclusion in the draft Ordonnance of the
provisions on two preliminary agreements, because these give a legal basis to the
instruments frequently used in practice.'™ As noted earlier, the Code civil is silent on the
framework of avant-contrat. Given the fact that codified law is the primary source of law in
France, the provisions on unilateral promise and pre-emption agreement acknowledge the
development of law that has de facto already taken place.

The provisions have been welcomed primarily for ensuring the enforceability of these
preliminary agreements and clarifying the remedies for their breach. This clarification will
decrease uncertainty in disputes as to whether avant-contrats can have legal effects before
the formation of the final contract. Furthermore, fewer doubts will arise as to the measure
of liability, while some fifty years ago, such doubts were very sound.'*®

However, the positive attitude of French scholars is nuanced. The provision of definitions of
preliminary agreements has been criticized for encasing living and developing trade usages
related to avant-contrat in ‘rigid legal moulds’.'"” This critique might explain why the
Ordonnance does not include an entire inventory of the preliminary agreements frequently
used in practice, but is limited to the two most salient ones.'*®

This Section will elaborate on the extent to which parties may actually privatize their
negotiations by avant-contrat. It will address firstly, two types of agreement to negotiate
acknowledged in case law and academic literature (4.4.1). Thereafter, preliminary
agreements included in the Ordonnance will be discussed (4.4.2).**°

4.4.1. Agreements to negotiate
4.4.1.1. Project of contract

The project of contract (projet de contrat) is worth mentioning first for the following reason.
French case law considers it to be the first step in framing negotiations, despite the fact it
implies no obligations for the parties.'?® The project of contract represents a draft of the
final contract. It is supposed to include all the provisions of the future contract. The project
of contract would represent a final contract if it were to witness also a manifestation of the
parties’” will to conclude a contract, but this is not the aim of this document. The project of
contract is said to be established at the very beginning of negotiations when parties have
not yet taken a decision to contract, nor manifested their will to do this.

The academic literature and case law refer to two main situations where project of contract
is used. Firstly, parties draft a project of contract simply as a starting point of negotiations.
This can be done for practical reasons. For example, if negotiations require several
stakeholders to be informed. Secondly, project of contract is created to fulfil an obligation of
information imposed by law for negotiations of certain contracts. For instance, the
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Fages 2015; Fages 2014; Mainguy 2014.
Congres des Notaires de France 1964; Schmidt-Szalewski 2000.

17 Fages 2014; Mainguy 2014.

1s According to S. Bernheim-Desvaux, not including other avant-contrats in the draft Ordonnance is indeed a voluntary
omission. See Bernheim-Desvaux 2015, at 9.

9 This subsection is partly based on Pannebakker 2016.

120 e Tourneau 2014, para 867; Rozés 1996.
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Insurance code'®’ requires the insurer to provide the insured party with a ‘project of
contract and its addenda or with an information notice that accurately describes
guaranties... and the obligations of the insured’.*?* These documents are not binding on the
parties.’”®> The Commercial code states that each party authorizing ‘an exclusive or almost
exclusive’ use of its commercial name, mark or sign must provide the other party with a
document containing truthful information that enables the latter to make an informed
consent.®* ‘This document, as well as a project of contract has to be provided twenty days
before the signing of a contract at the latest’.’® In this way, project of contract may be
regarded as a form of private organization of negotiations. However, this document does

not imply any obligations for the parties and has merely an informative function.
4.4.1.2. Agreement in principle

Agreement in principle creates a contractually binding obligation to negotiate. Failure to
respect an agreement in principle may be sanctioned by contractual liability, because the
obligation to negotiate which it implies is contractually binding and enforceable.*® It
reinforces the ‘ethics of negotiations’ by obliging parties to start negotiations regarding a
particular subject or continue negotiations already started in good faith, in a loyal
manner.’?” According to French scholars, agreement in principle corresponds to the
situation where parties have not yet negotiated essential or other conditions of the future
contract.

The scope of the obligation to negotiate implied by the agreement in principle is limited to
the mere process of negotiations. More concretely, parties only have to insure negotiations
take place, but are not obliged to conclude the final contract. French courts and scholars
regard the obligation to negotiate as an ‘obligation of means’ (obligation de moyens).**®
Under this type of obligation, the debtor is required to use all available means for reaching
the result expected by the other party. By contrast, the debtor is not required to reach a
particular result. In order to prove a debtor’s liability for a violation of an ‘obligation of
means’, the creditor must show that not all available means were used. This is opposed to
the ‘obligation of result’ (obligation de résultat).*® The latter type of obligation requires the
debtor to reach a concrete result.

Accordingly, under an agreement in principle, parties must not ‘sabotage’ the process of
negotiations. They have to examine documents and proposals of the other party. This is
regarded as the means in the sense of the obligation of means. Negotiations do not
necessarily have to lead to formation of a contract (formation of contract being the result).

121 Article L 112-2 Insurance code.

22 pid.
2 |bid.
124 This information includes company’s experience, perspectives of the market in question, potential clients, the duration,
conditions of extention and stopping the contract and the extent of exclusivity. See Article L330-3 Commercial code.
125 . .
Article L330-3 Commercial code.
Rozés 1996; Rozes 1998.
Schmidt-Szalewski 2000.
Terré/Simler/Lequette 2013, para 577-580.
129 pid.

126
127
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4.4.2. Preliminary agreements in the Ordonnance
4.4.2.1. Pre-emption agreement

Article 1123 of the Ordonnance introduces the concept of pre-emption agreement (pacte de
préférence). It is ‘a contract by which a party undertakes that, in the event that he decides
to enter into a contract, he will make the first proposal for that contract to the beneficiary
of the pre-emption agreement’.’®® The pre-emption agreement represents a contract in
itself. It imposes two obligations. Firstly, it imposes an obligation to negotiate in the same
way as agreement in principle (discussed above). Furthermore, the pre-emption agreement
creates a contractual limitation on the freedom of one of the parties to choose a future
contractor (whereas conducting parallel negotiations remain possible in principle).

Pre-emption can be established, for example, in the following terms: **

The signing parties grant each other a right of mutual pre-emption in case
of transfer of their shares ... if they would plan to cede the named shares.
This pre-emption right is agreed for the period of Five years starting as of
today.

The new rules on pre-emption agreements are primarily case law based. As appears from
the case law, a pre-emption agreement can prepare a wide range of contracts.’** For
example, company transactions, establishing preference in buying shares or parts in
capital,’® franchise and partnership agreements,®* tenancy contracts, and contracts
between an author and a publisher for pre-emption in the publication of future works. In
some types of transactions, however, the validity of a pre-emption agreement is limited by
rules applying to specific types of contracts. For instance, the Intellectual property code
limits the scope of pre-emption rights that may be granted by an author to a publisher. It
states that an obligation granting a right of preference to a publisher for the publication of
his future works is valid.>> However, a ‘[t]otal transfer of future works shall be null and
void,”**® and a pre-emption may be established only for five works of each type (specified)
created during five years after the signature of the first publishing contract.”’

The definition of pre-emption agreement in the Ordonnance does not specify whether pre-
emption is supposed to be limited in time. In light of the case law, it may be said that the
right can be given for a definite or indefinite term.”*® The period of pre-emption is not a
condition of enforceability of the pre-emption agreement (with the exception of contracts
for publishing mentioned earlier, where the period of pre-emption is limited by the
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Intellectual property code).’® The possibility not to agree the period of pre-emption is not

regarded as a discretionary condition (potestative, e.g. conditions that may be modified
unilaterally by one party, are generally unenforceable under French law).**

An important peculiarity of a pre-emption agreement is the possibility to establish
contractual obligations which are clearly distinct, separate, and independent from the
future contract it anticipates. Even though the obligation of pre-emption grants priority to
the beneficiary in the debtor’s choice of parties to a future contract, neither party gives
consent to conclude the future contract. Following this logic, courts have never recognized
that a pre-emption agreement has formed a future contract. French judges have
furthermore refused to imply terms of the future contract into parties’ relations regulated
only by a pre-emption agreement.'**

Article 1123 of the Ordonnance defines the consequences of breach of the pre-emption
agreement. These complete the effects of the newly codified concept of pre-emption
agreement. Consequences of breach will be discussed in the Section on remedies below in
this Chapter. At this stage, the following can be noted. The new rules on the pre-emption
agreement reflect the solutions suggested in academic debate. The main debate on pre-
emption agreements related to the nullity of a contract concluded in breach of the pre-
emption agreement. The discussions have been primarily related to the practicality of the
remedy, " to the interests of third parties, and more generally to the extent to which an
avant-contrat may have effects for third parties aware of its existence.’*® The availability of
this remedy was rather emphatically confirmed by the Cour de cassation in 2006,"** and the
Ordonnance follows this approach.

4.4.2.2. Unilateral promise

Article 1124 of the Ordonnance defines the unilateral promise (promesse unliatérale as ‘a
contract by which one party, the promisor, gives another, the beneficiary, a right, for a
certain time, to have the option to conclude a contract whose essential elements are
determined, and for the formation of which only the consent of the beneficiary is
missing’.**

The definition contains several elements. First, the unilateral promise represents a contract
in itself. Second, the option right that may be provided is supposed to be limited in time.
Following the existing case law, the promise will lapse at the expiry of this period.146 Third,
the beneficiary’s right relates to a contract, the negotiations for which have already set out
the essential elements of the future agreement. Fourth, only the consent of the beneficiary
to the final contract is absent, whereas the promisor’s consent to the final contract is in
place during the period for which the option right is given. The last element is related to the
revocability of the unilateral promise. Even if the promise is revoked during the specified
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Fages 2011d, para 120.7 notes that the opinions are divided in the scholarship as to whether a pre-emption agreement
is an autonomous contract or just a type of unilateral promise subject to a condition.
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period, the contract will still be formed. Furthermore, Article 1124 defines the
consequences of breach of a unilateral promise. These will be discussed in Section 4.7.2
below.

The definition of the unilateral promise is primarily case law based. It also reflects the
choices made as a result of scholarly debates. One of the main debates related to the
revocability of a unilateral promise. The Ordonnance takes a position in this relatively long-
standing debate between the Cour de cassation and French scholars. The reason for the
debate is the following. The unilateral promise subjects the formation of the future contract
to the unilateral expression of the beneficiary’s will. While the promisor has an obligation to
maintain his consent to form the contract, it is for the beneficiary to decide to form the
contract.**’ The beneficiary can take up one of the two options. It can express its will to buy
and thereby form a contract. Alternatively, the beneficiary can give up its position as
beneficiary in favour of freedom of contract. This brings the parties back to the same
position as before concluding a promise to contract.

Since 1993, the Cour de cassation has found that the promise may be revoked, and this
revocation would lead to the situation where the final contract is not formed for the lack of
consent of one of the parties."*® According to the Cour de cassation, the only possible
recovery was reparation in damages. This position was underpinned essentially by the
principle of freedom of contract. By contrast, several commentators have noted that the
debtor should have no right to revoke his promise for the entire duration of the promise.
According to them, this is the only solution that may logically flow from conceptualizing the
unilateral promise as a contract. More concretely, if a unilateral promise is regarded as a
contract concluded for a definite term, it should be taken into account that such contracts
may not be unilaterally withdrawn.'*® The Ordonnance adopts the point of view advocated
by many French scholars.

4.4.3. Interim agreement

Interim agreement (accord provisoire) is sometimes included into the category of avant-
contrat.*® This type of agreement to agree prepares the conclusion of a contract in the
future by contractually fixing certain obligations relevant only for the period of
negotiations.” These obligations are therefore regarded as ‘interim’ in comparison with
the obligations to be included in the negotiated agreement. These are often obligations of
confidentiality, exclusivity, mediation and arbitration, as well as obligations defining the
place and time of negotiations, distribution of costs made during negotiations as well as
contractual arrangements as a consequence of failed negotiations.

In fact, these agreements are proper contracts, and their validity and breach are regulated
by the rules on contractual liability. These rules are applicable notwithstanding success or

%7 | e Tourneau 2014, para 877.

Cass 2 civ 15 December 1993 N° 91-10199 Bulletin 1993 n° 174. See also Fabre-Magnan 2012 (approving the position of
the Cour de cassation).

%9 Wicker 2012; Mainguy 2011 (both disagreeing with the position of the Cour de cassation).

Fages 2011b, para 115-43 ff.

It should be noted, however, that if the judges establish that a partial or interim agreement contains the parties’
agreement on all essential conditions of the future contract, the court will with a high probability also find the future
contract concluded. See Laude 1992, particularly at 444-446.
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failure of negotiations, that is, whether or not an interim agreement is followed by the
future agreement envisaged.'*

4.5. Limited role of unjust enrichment

The final point to be mentioned in the discussion of the regulation of precontractual
negotiations in French law is the doctrine of unjust enrichment (enrichissement sans cause).
As has been noted earlier, entering into negotiations is a business risk, because negotiations
may fail. However, in practice, parties frequently undertake preparatory works and bear
costs in anticipation of a contract. Sometimes a party may benefit from other party’s acts or
investments made during negotiations.

In French law, next to causes of action in tort and in contract, a cause of action in unjust
enrichment is available. This action is based on the principle of equity ‘forbidding
enrichment at the expense of other’™® and can remedy possible imbalances created by
transfer of benefit without legal grounds This Section will briefly explain the essence of the
French doctrine of unjustified enrichment, conditions for liability, and provide an illustration
of the application of these rules to benefits received during precontractual negotiations
(using the example of a case decided by the Cour de cassation).

In the French system, an action for unjustified enrichment is subsidiary to claims in tort and
contract. It can be admitted only if no cause of action is available.™® For instance, if a party
has a cause of action in tort, the amount of these costs should be claimed as a part of
damages in tort.” If an obligation in negotiations is contractually organized, contractual
liability prevails (both over liability in tort and in unjustified enrichment).**®

The French doctrine of unjust enrichment is based on the concept of quasi-contract (quasi-
contrat)®™’ and on a judge-made cause of action established in the nineteenth century.158
The Cour de cassation granted this in the Boudier case (1892).*° The concept of quasi-
contract stands in French law for obligations emanating neither from tort, nor from
contract. These are ‘purely voluntary acts of man, from which there results some
undertaking towards a third party, and sometimes a reciprocal undertaking of both
parties.’.160 As a matter of fact, the term quasi-contract erroneously refers to the word
‘contract’, because the obligations it entails are obligations in tort. Unjustified enrichment
(actio de in rem verso) is one of the causes of actions entailed by quasi-contracts. This cause
of action has been established by the Cour de cassation in the case Boudier (1892). It stated
that ‘the action de in rem verso based on the principle of equity that forbids to enrich at the

152 Fages 2011b, para 115-52.

Cass req 15 June 1892 Recueil Sirey 1893, |, 28 Boudier, re-published in Terré/Lequette 1994, at 631.
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expense of other’ has to be allowed in ‘all the cases of increase of wealth of a person at the
expense of this of the other person occurred without a legitimate reason’.*®

Several requirements should be observed in order to sustain a claim in unjustified
enrichment. Firstly, there should be transfer of wealth from one party to another. The
resulting increase of one party’s wealth must cause a detriment to the party whose wealth
has decreased. Importantly, a link of causality should be established between the
enrichment and decrease of wealth.'®* Furthermore, the transfer should have already
occurred at the time of action.™® Secondly, the transfer of wealth should be made in the
absence of a legal reason (for instance, in the absence of contractual obligations). Thirdly,
the enrichment of one party should not result from the other party’s intentional fault. For
example, the enrichment should not be provoked or induced by the party who claims its
reimbursement.’® It follows from the case law of the Cour de cassation that simple
negligence or absence of caution on the part of the party claiming recovery does not
prevent the award of a claim for unjustified enrichment.*®

Two examples of cases handled by the Cour de cassation illustrate the application of
principles of unjustified enrichment to precontractual negotiations. Firstly, the Cour de
cassation confirmed that the principles of unjustified enrichment apply to claims for
expenditure incurred for improvement of another’s property made in anticipation of a
contract, negotiations for which failed.'®® Infotonic Girod and Giraudy, negotiated a possible
sale of bill boards for displaying advertising which were installed in the city. The companies
could not come to an agreement; the negotiations failed. Six years later, Infotonic Girod
learned that for the six years following the failure of negotiations, Giraudy had been using
the bill boards it has never bought. Infotonic Girod claimed unjustified enrichment against
Giraudy, claiming the amount of benefit Giraudy received from the exploitation of the bill
boards. Giraudy insisted in his pleadings that the owner of the bill boards was negligent,
because the owner did not undertake any action to prevent their use for six years. The Cour
de cassation solved the case as follows. It explicitly noted that that Article 1371 of the Code
civil on quasi-contract and, in particular, the doctrine on unjustified enrichment, apply to
the situations where, despite a failure of negotiations, one of the parties incurs costs as if a
contract had been concluded or enjoys benefits as if a contract had been concluded. As
stated by Mestre and Fages, in this way the Cour de cassation pointed to liability for
unjustified enrichment as a ‘means to restore the balance’ between parties’ gains.*®’ The
Cour de cassation had to consider the fact that the owner of the bill boards had not
undertaken any action to prevent their use. The judges confirmed that imprudence or
negligence of the party suffering a detriment because of the other’s enrichment does not
preclude his right to claim unjustified enrichment. In this case, the aggrieved party’s
negligence was also found to be irrelevant to the amount of damages awarded.

Secondly, the Cour de cassation has confirmed the application of the doctrine of unjust
enrichment to situations where one party makes investments during negotiations in

81 Cass req 15 June 1892 Recueil Sirey 1893, |, 28 Boudier, re-published in Terré/Lequette 1994, at 631.
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anticipation of a contract in another recent case.’® A consumer goods manufacturer, Calvin
Klein Jeanswear Europe (CK), entered into negotiations with Harold Saint Germain (Harold).
Harold owed a location convenient for a shop. The negotiations concerned a possible
opening of a shop at Harold’s location selling goods produced by CK and called ‘Calvin Klein
Jeans’. In anticipation of a contract, CK invested in fittings and furniture for the future shop.
However, negotiations failed after one year, and Harold opened another shop in the same
year at the same location. CK made a claim in tort against Harold’s, asking for
reimbursement in damages caused by this withdrawal. In particular, CK claimed
reimbursement for the costs of fitting out and furniture of the future shop. CK submitted
that Harold had benefitted from this investment, because it opened the shop in the same
year at the same location. Based on the facts of the case, the court of appeal re-qualified on
its own motion the legal basis of CK’s claim, changing it from tort to quasi-contract. The
Cour de cassation approved this re-qualification, confirming the application of the principles
of unjustified enrichment to such situations.*®

In practice, cases involving the application of this doctrine to precontractual restitutions are
infrequent in the French courts. This can partly be explained by the subsidiary character of
this cause of action. Furthermore, the doctrine of unjustified enrichment in French law has
not yet attained a high level of sophistication, despite its long history. Another reason is the
subsidiary character of the unjust enrichment doctrine.

4.6. Dynamics of negotiations addressed in case law

Several matters relating to the dynamics of negotiations addressed in case law fall within
the scope of the framework of avant-contrat. Alongside the provisions of avant-contrat
addressed earlier, the following provisions can be noted: clauses on the non-binding
character of negotiations (4.6.1), obligation to negotiate or negotiate in good faith (4.6.2),
exclusivity of negotiations (4.6.3), confidentiality (4.6.4), and provisions on dispute
resolution (4.6.5).

4.6.1. Provision on the non-binding character of negotiations

French law provides little or no possibility to keep contractual regulations outside the
sphere of regulation by law. Until relatively recently, the Cour de Cassation used to admit
that a ‘gentleman’s agreement’ or honourable pledge (engagement d’honneur) enables the
parties to ‘contract out’ of the legal regime.'”® It was regarded only as moral obligations that
may not be enforced by a court.

This approach has evolved.'”* In commercial relations, a contrary tendency can be observed:
modern case law considers a gentleman’s agreement as creating an enforceable
obligation.'”? For instance, the Cour de cassation has found an enforceable obligation in an
honourable pledge in which one company commited not to copy products marketed by
another company.*” In a similar way, an obligation formulated initially as a moral obligation
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to contribute to the statutory capital of an insolvent company was enforced as a legally
binding obligation.*”*

4.6.2. Obligation to negotiate

Parties may in particular create an obligation to negotiate with a contractual nature,
reinforcing in this way the requirements of the ‘ethics of negotiations’ to negotiate in good
faith, in a loyal and transparent manner. This obligation is established by both the
agreement in principle and the pre-emption agreement. The scope of the obligation to
negotiate is in all cases limited to the mere process of negotiations, e.g. an obligation to use
all possible means to reach a result.

4.6.3. Exclusivity

The Ordonnance does not address exclusivity of negotiations; according to the existing case
law, parties may validly limit the possibility of conducting parallel negotiations by agreeing
on exclusivity of negotiations.*”> The Cour de cassation has noted that an avant-contrat may
contain an enforceable provision on exclusivity of negotiations.176 It was noted at the same
time that such an agreement does not preclude the possibility of engaging tortious liability
for breach of requirements concerning the conduct of or breaking off negotiations
developed under the umbrella of good faith.

A limited form of exclusivity is also provided by the pre-emption agreement. This does not
limit the possibility to conduct parallel negotiations, but imposes limits on the debtor’s
choice of the first potential counterparty.

Furthermore, French case law recognizes so-called sincerity clauses (clauses de sincérité)
included in precontractual documents.'”” These oblige a party to negotiations to inform the
other one about the existence of any parallel negotiations with third parties on the same
subject. This obligation can be undertaken by one party as a unilateral engagement or by all
parties to negotiations. Whereas a sincerity clause does not limit parallel negotiations as
such, it reinforces the obligation to provide information within the duty of transparency in
negotiations.178

4.6.4. Confidentiality

In the French case law, confidentiality of negotiations established by an avant-contat has
been upheld as enforceable.'” For example, in a case decided by the Cour d’Appel de Paris,
a letter of intent contained a confidentiality clause. An injunction was granted to prevent
misuse of information.*®® In another case, a promise relating to the acquisition of company
contained a clause about the confidential nature of negotiations. Despite this clause,
representatives of the potential buyer visited the target companies. In the words used by

7% Cass com 18 January 2011 N° 09-69831 Bulletin 2011 n° 3.

Cass com 26 November 2003 N° 00-10243; N° 00-10949 Bulletin 2003 n° 186 Manoukian. See Attendu 5. See also CA
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176 Cass com 8 October 2013 N° 12-18252 n.p. in Bulletin.
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the claimant and the court, this caused, ‘a real panic’ in the target companies’ personnel.
The Cour d’Appel de Lyon enforced the confidentiality clause.™®

4.6.5. Dispute resolution

The enforceability of dispute resolution clauses inserted into precontractual documents
received little attention in the French case law and literature.'®* Scarce discussions relating
to the choice of law and choice of court might be due to the following. Le Tourneau notes,
however, that a mediation clause may be enforceable as a separate avant-contrat.*®® As
explained above, French law recognizes the contractual nature of documents established by
the parties in preparation of the future contract. Consequently, the contractually binding
force of a dispute resolution clause submitting disputes arising in negotiations to arbitration
or mediation is therefore not often disputed in practice. The notes made in Chapter 3 on
uniform European regulation in the field of choice of law and choice of court hold true for
the French system.'®*

As to arbitration, the French regulation of arbitration'® clearly establishes the principle of
severability (separability) of an arbitration clause.’®® This means that the validity of an
arbitration clause is independent of the validity of the document in which it is included. In
this way, an arbitration clause is not automatically void if there is a reason for invalidity of
the document in which it is included. The scope of these reasons is broad and includes all
cases of invalidity existing under the French law (inexistence, nullité, caducité, résolution and
résiliation). These cases of invalidity also include situations where parties dispute the very
existence of the contract.®” Therefore, an arbitration clause included in one of the
documents established at the precontractual stage will be valid, provided it fulfils the
conditions for its validity. French law requires, for instance, it should be international (to
involve international trade instead of being confined to the French market),’® must define
the procedural rules applicable to arbitration (these may be designated directly or by
reference).189 At the same time, an arbitration clause (or agreement) does not have to fulfil
any requirements of form.**°

The Cour de cassation has confirmed this approach in at least one case: two companies
negotiated a contract and created a protocole d’accord which included an arbitration clause.
The document was qualified as unenforceable in the first and second instances. The Cour de
cassation disagreed. It noted that the arbitral tribunal selected by the protocole d’accord
was competent to decide on the eventual enforceability of this document.**
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In an ICC arbitral award,**? the arbitral tribunal faced a dispute following the breaking off of

merger negotiations. An arbitration clause was included in this case in a protocole d’accord.
One of the defendants’ arguments against the competence of the arbitral tribunal was a
reference to the fact that the liability in question was not of a contractual, but a tortious,
nature. Nevertheless, the arbitral tribunal found itself competent to hear the dispute.

4.6.6. Distribution of costs

French courts have enforced provisions that distribute costs in negotiations between the
parties and solve the question of reparation in case negotiations fail (contractual
arrangement of liability).'® In the context of company transactions, such clauses are
sometimes referred to as ‘break-up fees’.

In principle, according to French case law, no damages for costs incurred in negotiations can
be granted if parties agree to bear own costs in negotiations.”® French courts have
admitted the possibility of contractual regulation of damages caused by a breach of a bi-
lateral promise to sell. They upheld the validity of a provision obliging the promisor to pay a
certain amount of money to the beneficiary in case of breach of the promise to sell. Such
provisions are referred as clauses de dédit.*> According to the Cour de cassation, this
amount may not be subject to review by the court if the clause is aimed at providing the
possibility to compensate for the breaking off of negotiations, and to enable the break-
off."*

By contrast, if the clause appears to attempt to force parties to enter into the final contract,
it can be qualified as a penalty clause. The court may modify the amount of recovery if it is
manifestly excessive or insufficient.*®’

4.7. Liability and remedies

4.7.1. Precontractual liability in tort

According to the French case law, the judicial control of the way parties conduct and
exercise the freedom to break off negotiations requires a fault to be established. The fault
may entail liability in tort, provided that all the conditions of tort liability are fulfilled.

The nature of liability that may arise in the course of negotiations is also characterized in the
Ordonnance. The draft Ordonnance did this in a straightforward manner. It stated that the
breach of the requirement of good faith and the unauthorized use of confidential
information attract extra-contractual Iiability198 that is, liability in tort."®® The Ordonnance
adopts the same approach, but the characterization of liability is implicit. The provisions
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limiting possible recovery refer to liability for fault committed in negotiations,’® and this is a
reference to liability in tort.

4.7.1.1. Damages

If all the conditions of tortious liability are fulfilled (e.g. fault, damage, and the causal link
are established), the aggrieved party is entitled to recovery of damage. The case law of the
Cour de cassation has long since limited the scope of the recoverable damages to the loss
actually sustained in negotiations (perte subie). By contrast, the loss of chance to conclude
the negotiated contract or loss of gain that could have resulted therefrom cannot be
recovered.” French law therefore makes a distinction between the loss sustained in
negotiation and the eventual bargain that could have been made.

a) Sustained loss (perte subie)

Sustained loss is the damage already suffered by the aggrieved party at the moment of the
claim. French law distinguishes three types of sustained loss. The first type is material loss,
awarded the most frequently. This is the amount of costs invested in conducting
negotiations or assessing a potential deal. The judges refer to the following costs: costs of
preliminary studies, for example feasibility studies and marketing research;*® costs of
adaptation of immovable property in view of its future use;’*® fees paid to external
consultants, for example, fees paid to a law firm;*** and travel costs.**

The second type of loss is harm to the reputation (atteinte a la réputation). French scholars
contend that failed negotiations can also cause this kind of damage.’®® However, the courts
refrain from awarding this in most cases,”® or award an amount that is rather symbolic for a
company.?®

Thirdly, the Cour de cassation allows recovery of damage that a party may incur as a result
of unfair competition (concurrence déloyale). At the precontractual stage, unfair
competition can result for instance from the misuse by a party to failed negotiations of
commercially sensitive information which was shared by the other party in negotiations (for
example, know-how, trade secrets and similar commercial information). If the misuse

2% Article 1112 Ordonnance.

21 gee Article 1112 Ordonnance. See earlier inter alia with further references Laithier 2010; Ghestin 2007b; Deshayes 2004;
De Coninck 2002.
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293 Cass com 26 November 2003 N° 00-10243; N° 00-10949 Bulletin 2003 n° 186 Manoukian; Cass com 12 October 1993 N°
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consists in taking advantage of such information or using it for his own profit, this will be
considered as a fault in tort and the aggrieved party can recover for the damage caused.’®

b) Loss of bargain

According to modern French case law, recovery of the loss of chance of being awarded a
contract where negotiations have failed is not admitted. This is followed by the Ordonnance
which places an explicit limit on recovery for fault in negotiations in Article 1112: it is not
possible to recover loss of profits which were expected from the negotiated but non-
concluded contract.

The approach of the Ordonnance summarizes the settled French case law. Faced with
disparities in the approaches adopted by the courts, the Cour de cassation has explicitly
stated in the Manoukian case®'® that a party aggrieved as a result of a precontractual fault
was not entitled to recover the amount of money it could potentially have earned if the
negotiated contract had been concluded. The Cour de cassation explained that ‘in the
absence of firm and final agreement’, the loss of chance of being awarded a contract cannot
be recovered, because ‘a fault committed in the exercise of a right of unilateral withdrawal
from pre-contractual negotiations is not the cause of damage consisting in the loss of
chance to make a profit possibly expected from conclusion of a contract’.?** According to
the Cour de cassation, the fact of breaking off negotiations as such does not automatically
lead to liability. In order to hold a party liable, a fault in tort and the elements of tort liability
should also be in place. Furthermore, expectations raised in negotiations are protected by
French law to a lesser extent than expectations arising from an existing contract. This
approach has been strictly followed by the Cour de cassation in its later decisions.**?

Having said this, it is to be noted that Article 1112 of the Ordonnance covers only liability for
acting contrary to the requirement of good faith. By contrast, no limit is placed on recovery
where liability arises for the unauthorized use of confidential information obtained in the
course of negotiations (Article 1112-2 Ordonnance). Future case law may follow different
paths. One possibility is that the limit in Article 1112 can be interpreted broadly and
extended to the liability of Article 1112-2. However, this option eventually goes against the
intention of the drafters of the Ordonnance, who separated the provisions on bona fides
and treatment of confidential information. Alternatively, the interpretation may follow a
different path and allow recovery of benefits obtained as a result of the misuse of
confidential information. However, such liability is perhaps a too far-reaching solution for
French law.

By contrast, the loss of chance to conclude a contract with a third party can probably be
recovered. This recovery relates to the fact that negotiations may impede the exploration of
other potential contract opportunities. Doubts regarding the possibility of this recovery are
not resolved by the Ordonnance.

2 gee for example Cass com 3 October 1978 N° 77-10915 Bulletin 1978 n° 208 (use of information on a patent provided in
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According to the current case law, this is the only type of loss of bargain that may be
recovered for a precontractual fault.”*® The threshold is high for proving the existence of
this chance,?™* because the current case law requires this chance to be real and serious.**
However, if the threshold is reached, French courts have been willing to award, for instance,
the loss caused by the fact of being ‘locked out’ of the market during negotiations. For
example, in a 1998 case, a company patented its invention — a method of packaging
medicaments. Subsequently it negotiated the use of this patent for four years with one
potential partner and without the possibility of negotiating with third parties. However,
negotiations failed. The patent owner claimed damages, including the loss of bargain it
might have had should it have been able to sell the patent rights to a third party (after the
failure of negotiations, the patent owner capitalized the costs of patent as pure loss).
Deciding on this case, the Cour de cassation expressly confirmed the right of the patent
owner to recover the loss of chance of concluding a contract with a third party.216 A similar
decision has also been taken in a case where failed negotiations ‘made it impossible for a
seller to find another investor’.?"’

Despite the existence of these lines of cases, the reasoning of the Cour de cassation in
Manoukian has cast doubts on the possibility of recovering a loss of chance to conclude a
contract with a third party. French scholars have expressed the view that the Manoukian
approach precluded the recovery of any loss of chance, including the loss of chance to
conclude a contract with a third party.”*® The Ordonnance leaves this question open. The
possibility of such recovery is therefore open to doubt until further decisions of the Cour de
cassation.

c) Note on specific performance

Finally, specific performance or execution in nature (exécution en nature) of a
precontractual duty cannot be used to enforce precontractual duties under the heading of
liability in tort. French courts do not order parties to conclude the contract they have
negotiated. This approach is adopted because within the French system, precontractual
fault in tort relates only to the negotiation process, but not to the negotiated contract. 2*°

4.7.1.2. Decrease of recovery for taking risks

The amount of damages awarded for precontractual fault can also be influenced by the
conduct of the aggrieved party. Establishing the extent to which the aggrieved party’s
conduct is taken into account in the French system, the Cour de cassation has noted on
several occasions that entering into negotiations entails taking a business risk regarding
their outcome. Parties are therefore expected to be cautious about spending money related
to negotiations, especially when faced with encouragements to invest.??? If the aggrieved

13 Cass com 7 April 1998 N° 95-20361 n.p. in Bulletin.
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party acts without due caution, judges may decrease the amount of damages awarded. This
reduction follows the general principles of tort liability (principe indemnitaire).*** The rules
on contract liability provide for the same approach.

The application of this approach is well illustrated by a decision of the Cour de cassation
delivered in 2002.° In 1990, when the political situation in the Persian Gulf carried
increased risks of pollution of water by hydrocarbons, Total, a multinational oil company,
entered into negotiations with a company Saitec. Saitec offered to Total three products it
had invented for the urgent treatment of water pollution by hydrocarbons caused by
accidents in the sea. During the period of 1991 to 1993, Saitec made considerable
investments to increase its stocks of these products following active encouragements from
Total. However, in 1994, when the risks in the Persian Gulf decreased, Total withdrew from
negotiations, whereas Saitec had to commence reorganization proceedings, as its financial
health had rapidly worsened, allegedly due to its overstocking of products allocated for
Total.

Saitec subsequently claimed against Total for the damage this had caused. In this case, Total
was found liable, but only for half of the claimed amount. The Cour d’Appel de Poitiers,
deciding on the merits, decreased the amount of damages awarded based on two
observations. On the one hand, the court established that Total encouraged Saitec for two
years to increase its production of the products in question, making promises of future
cooperation. Total then withdew from negotiations, basing its decision on a change in its
internal commercial policy (Total had transferred the risks related to pollution to its
suppliers in most contracts). This reason was considered to be inappropriate (‘absence of
legitimate reasons for withdrawal’) and the withdrawal was regarded as abrupt.

It was noted also that Saitec was not cautious when it proceeded on important investments,
thereby risking financial difficulties in case of a failure of negotiations with Total. The Cour
de cassation confirmed the reasoning of the Cour d’Appel de Poitiers. This case illustrates
therefore that liability may be shared by a reckless party who suffers damage from a fault of
another party in negotiations.

4.7.1.3.  Conditions of liability in tort

The legal grounds for precontractual liability in tort are provided by the general provisions
on liability in tort (Articles 1382%2 and 1383°** of the Code civil (Articles 1240 and 1241 after
the entry into force of the Ordonnance). Precontractual fault as such is not sufficient for
establishing tortious liability; the aggrieved party must also prove that the fault caused
damage. The Code civil lays down three conditions for this liability: fault, damage, and a link
of causality between these two. Fulfilment of all the three conditions is necessary and
sufficient to hold a party to negotiations liable for a precontractual fault. Furthermore,
precontractual fault is not presumed; the burden of proof of the fault, incurred damage, and
link of causality falls on the aggrieved party.225
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occurred, to compensate it’. After the entry into force of the Ordonnance, this provision comes in Article 1240.

2% Article 1383 Code civil: ‘Everyone is liable for the damage he causes not only by his intentional act, but also by his
negligent conduct or by his imprudence’. After the entry into force of the Ordonnance, this provision comes in Article 1241.
225 Fages 2011c, para 117-9.
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The intention of the party committing a fault is irrelevant by virtue of Article 1383 of the
Code civil. Liability can be imposed not only for a fault committed with an intention to harm
(a qualified fault), but also for a fault committed by negligence (‘légéreté bldmable’),
unqualified fault on the basis of Article 1383.%%° An intention to harm does therefore not
form a necessary condition for liability.

4.7.2. Contractual liability: remedies for breach of avant-contrat

Breach of an obligation created by an avant-contrat or other contractual organization of
negotiations leads to contractual liability.

4.7.2.1. Breach of an obligation to negotiate

French courts limit the remedies for breach of an obligation to negotiate to recovery of
damages. In principle, the limitations applicable to recovery are shaped in the same way as
those which apply to liability in tort. Notably, the sharing of liability for taking risks is not
possible in a case of contractual organization.

Besides this, judges do not order specific performance (execution in nature) of this
obligation (it would consist in ordering parties to negotiate). The unavailability of the
remedy of specific performance is based on the general approach to negotiations in French
case law. According to the courts, execution in nature represents ‘forced’ negotiations.
According to them, it would not lead to the expected result of the agreement in principle
that is, formation of the final contract.?’

4.7.2.2.  Breach of pre-emption agreement

Article 1123 of the Ordonnance defines the consequences of breach of a pre-emption
agreement. If a contract is concluded with third party who knows about the existence of the
pre-emption, the beneficiary of the pre-emption right may claim damages, and in addition
to this, has a right to make two further claims. Firstly, the beneficiary may make a claim for
nullity of the contract which has been concluded between the debtor and the third party. If
nullity is declared, the debtor and the third party are returned to the positions they were in
before the conclusion of the contract. Secondly, the beneficiary may require that he be
substituted for the third party in the contract concluded between the debtor and third
party. In this way, the claimant may enter into the contract in the place of the third party.
The two latter remedies can be granted only if the third party was aware of both the
existence of the pre-emption agreement and of the beneficiary’s intention to exercise the
pre-emption right.??® These remedies require the court to address the role of the third party
(or parties) in the breach of the pre-emption agreement. Furthermore, such claims may
have important consequences for third parties. Article 1123 solves most of the practical
issues revealed by case law and literature. As a general rule, contracts in French law may
have effects for those third parties who are aware of their existence (opposabilité du contrat
aux tiers).”*

226 The Cour de cassation has expressly stated this in the case Cass 3 civ 3 October 1972 N° 71-12993 Bulletin 1972 n° 491.

Schmidt-Szalewski 2000; Rozés 1998.
See Article 1123 Ordonnance.
See Articles 1199 ff. Ordonnance. See also inter alia Ghestin/Viney 2008, para 202 and 207-3; Savaux 2012.
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As Article 1123 relates directly to these third party effects, it also contains a mechanism for
a third party to prevent the claim in nullity. It states as follows: ‘A third party may give
written notice to the beneficiary requiring him to confirm within a fixed period which has to
be reasonable the existence of a pre-emption agreement and his intention to exercise the
pre-emption right’.230 In this way, a party who is aware of any parallel negotiations may, in
principle, ensure that these are merely negotiations, and no consent for the final contract is
given (by a pre-emption agreement). It is worth noting in this regard that parties to
advanced negotiations may have a duty to inform their counterpart of any parallel
negotiations. This duty has been implied by French courts under the umbrella of good faith
in negotiations. Furthermore, parties may also agree on a contractual obligation of sincerity
(clause de sincerité) covering the period of negotiations.”*!

Still, how practical is the exercise of this right to confirm the existence of the pre-emption?
Article 1123 aims to streamline the parties’ approach in practice by prescribing the content
of the notice. It goes on to state: ‘Such a written notice must state that if he does not reply,
the beneficiary of the pre-emption agreement will no longer have the right to claim either
to be substituted in any contract concluded with the third party, or nullity of the
contract’.*”> The question as to whether the absence of reply effectively leads to an inability

to claim nullity remains open.
4.7.2.3.  Breach of unilateral promise

Article 1124 sets out the consequences of a breach of a unilateral promise. It leads to nullity
of the contract concluded with a third party, provided that the third party knew of the
existence of the promise. Nullity must be declared by the court unless the parties mutually
agree to it. Generally, the parties to a contract which has been declared a nullity are
returned to the positions they were in before the conclusion of the contract.

4.7.2.4. Conditions of contractual liability

According to the Code civil, failure to perform a contractual obligation leads to liability.?*
Three conditions should be fulfilled to establish contractual liability: failure to perform an
obligation, damage, and a link of causality between the two.

According to the Cour de cassation, establishing the existence of a contractual obligation
and its breach are not sufficient for imposing contractual liability. It is also necessary to
establish that a party has incurred damage; ‘no damage, no reimbursement’.?** The damage
to be reimbursed should be foreseen or foreseeable on the basis of this obligation.
Furthermore, liability of the defendant is presumed,235 and the defendant bears the burden

of proof of execution of the obligation in question.

4.7.3. Interaction of causes of action

20 Article 1123 Ordonnance. Cf Article 1125 draft Ordonnance: ‘Where a third party believes that there may be a pre-

emption agreement, he may give written notice to the beneficiary within a reasonable period requiring him to confirm it’.
Blrages 2011b, para 115-61.

Article 1123 Ordonnance.

Article 1142 Code civil. The Ordonnance develops this provision in Articles 1217 ff. Ordonnance.
Terré/Simler/Lequette 2013, para 561.

235 Terré/Simler/Lequette 2013, para 871.
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The framework of avant-contrat allows the negotiating parties to influence, by creating a
preliminary agreement, and to contractually frame the measure and the scope of their
potential liability. At the same time, this is subject to the limitations placed on the possibility
to modify or waive (‘privatize’) concrete rules.

In particular, the provisions on tort are regarded in French law as part of ordre public. These
may not be changed or disclaimed by the parties. In this way liability for tortious breach of
the duty of good faith in negotiations and the duties referred above as ‘ethics of
negotiations’ remains a relatively independent basis for Iiability.236 Even in the presence of
avant-contrat, part of the relationship can still remain within the regulation of tort law. In
fact, only conduct directly in breach of a contractual obligation (in a preliminary document)
gives rise to a contractual claim.

By contrast, relations that may be framed by contract may be to a large extent modified or
concretized by contractual provisions. In this field, according to the Code civil, the court may
reduce the stipulated damages if their amount is manifestly excessive or derisory.”*’ At the
same time, in French law, liability for an intentional fault in breach of a contractual
obligation (faute intentionnelle) may not be waived or modified by the parties.?*

In cases that do not amount to intentional fault, if the actual misconduct may be qualified
both as breach of avant-contrat and fault in negotiations, the contractual cause of action
prevails over both liability in tort and unjustified enrichment.”*® The hierarchy of the causes
of actions flows from the French principle under which different causes of action cannot be
combined, and a party has a limited freedom to choose the cause of action for the claim
(non-cumul de responsabilité).**°

4.8. Conclusion

Some time ago, Mazeaud contended that liability arising during the precontractual period
remained a ‘grey’ area of legal uncertainty for the parties with a large margin of evaluation
left for the courts.?* Despite a considerable body of literature on the subject, this remains a
fair characterization of the French approach. The Ordonnance of 2016 may bring further
legal certainty and eventually further flexibility in the French approach. As has been shown,
it provides answers to several questions that arose earlier regarding precontractual liability
in French law and negotiations organized by avant-contrat. For instance, it codifies the
requirement of precontractual good faith, places a limit on (some types of) precontractual
liability, and clarifies the regime of two types of avant-contrats: the pre-emption agreement
and unilateral promise. To a large extent, the Ordonnance codifies the solutions developed
in case law. Yet it may leave some questions unanswered, and the solutions will still depend
on further development of the judge-made law.

Two peculiarities of the French regime applicable to contractual organization of negotiations
may be emphasized. On the one hand, the courts’ approach reveals a certain level of
pragmatism. In the assessment of the parties’ subjective will, courts refer to objectively
ascertainable conduct; the concept of legitimate reasons for breaking off negotiations refers

236
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238

For a recent example see Cass 1 civ 15 May 2015 N° 14-14517 n.p. in Bulletin.

Article 1231-5 Ordonnance.

Faute lourde and faute intentionnelle are regarded in the same way for this purpose. See Terré/Simler/Lequette, 2013,
para 613 ff.

3% Mestre/Fages 2005; Pin/Devin 2011.

240 Terré/Simler/Lequette 2013, para 875 ff.

! Mazeaud 2008.
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de facto to the balancing of the parties’ commercial interests in the bargaining process.
Furthermore, French law has been particularly receptive to the practice of contractually
organizing negotiations, as reflected by the text of the Ordonnance. On the other hand, the
courts’ reasoning involves several concepts with moral connotations. This amounts to the
moralization of law reflected in the rules applicable to contractual of negotiations.

As a result of this, the interdependence of contractual liability and liability in tort in relation
to contractual negotiations remain relatively complex. While the contracting parties appear
to have the freedom to place their relationship into the contract law arena (by creating an
avant-contrat), the choice of causes of actions, and as a consequence, the parties’ influence
on the remedy, in case of dispute are limited. More concretely, it appears to be not possible
to entirely exclude or considerably limit the application of the precontractual duties in tort
by creating contractually binding obligations before the formation of the final contract.
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5. English law

5.1. Introduction

English law assumes that negotiations represent a genuinely adversarial process.’ The
freedom from being bound by the final contract before the negotiations are finalized is a
cornerstone of contract law. This ‘negative’ side of freedom of contract also implies that
contract law imposes no general duties on the parties’ behaviour during the course of
negotiations. No specific intermediary regime of contractual negotiations has been
developed. The so-called ‘bare agreements to agree’? that is, promises about the manner of
negotiating, are not enforceable, the domain of contract and non-contractual regulation
being rather sharply divided.?

Nevertheless, contractual negotiations are not a period of ‘no law’. As Lord Justice Bingham
has famously stated, discussing contractual negotiations from a broader perspective of
private law, ‘English law ... has developed piecemeal solutions in response to demonstrated
problems of unfairness’.* In the same vein, Lord Justice Mummery has contended that
English law addresses ‘particular problems of unacceptable conduct occurring in the course
of negotiations without unduly hampering the ability of the parties to negotiate their own
bargains without the intervention of the courts’.> Andrews has compared the English law
solutions applicable to negotiations to a ‘Swiss army knife’.® The available tools include not
only contract law doctrines ascertaining the enforceability of contractual promises, but also
the law of restitution or unjust enrichment, the duty of confidence developed in equity, and
torts of deceit and negligent misrepresentation; the doctrine of estoppel may play a role in
this regulation as well.

This multifaceted framework of regulation provides several solutions applicable to the
practice of issuing letter of intent. The solutions are more nuanced than it might appear at
first sight, when one’s attention is primarily drawn to the unenforceability of ‘bare
agreements to negotiate’.” English law has developed two exceptions to this
unenforceability: temporary agreement on exclusive negotiations and undertakings to use
best efforts to obtain an export licence or a planning permission. To be treated as
exceptions, these should fulfil the criteria of certainty and consideration. These
requirements are deeply rooted in the requirements as to the enforceability of a contractual
promise. Furthermore, English courts have developed a detailed approach to various
provisions whereby the parties may negate contractual intent. The approach to such clauses

! Walford v. Miles [1992] 2 AC 128 (HL).

? |bid 138 (Lord Ackner).

® This distinction has been most prominently discussed by Atiyah. See Atiyah 1979; see also Chitty on Contracts 2015, para
1-026 — 1-039.

* Interfoto Picture Library Limited v. Stiletto Visual Programmes Limited [1989] QB 433 (EWCA) 439 (Lord Bingham).

® Cobbe v. Yeoman's Row Management Ltd [2006] EWCA Civ 1139, [2006] 1 WLR 2964 [4] (Lord Mummery).

® Andrews 2015, para 2.02.

! Walford v. Miles [1992] 2 AC 128 (HL).
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was developed using another doctrine relevant for contract formation — the assessment of
intention to create legal relations.

This Chapter will describe the multifaceted regime of regulation of negotiations in English
law to answer the following question. To what extent may parties arrange negotiations
contractually and what are the consequences of this contractualization for liability in English
law?

The Chapter will firstly briefly address the sources of English law and this study’s approach
to the sources (Section 5.2). Thereafter, it will address the implications of the assumption
that negotiations are a genuinely adversarial process. This assumption leads to the
unenforceability of bare agreements to agree; the exceptions to this unenforceability will
also be addressed. Attention will be also paid to the debate in academic literature regarding
the possible content of bona fides in contractual negotiations (Section 5.3). The focus will
then shift to the description of the effects of the provisions that negate contractual intent.
These include the honourable pledge clause, the formulation that negotiations are ‘subject
to contract’, and attempts to divide letter of intent into binding and non-binding parts
(Section 5.4). Thereafter, the Chapter will describe the non-contractual doctrines that may
be applied to remedy unacceptable behaviour in the course of negotiations (Section 5.5).
Finally, remedies and liability will be discussed (Section 5.6) and concluding remarks will be
provided (Section 5.7).

5.2. Sources of English law

The jurisdiction of England and Wales belongs to the common law tradition.® Contract law,
tort law, and the law of restitution and unjust enrichment are developed primarily in case
law. The development and decisions of the law is based on the doctrine of stare decisis.’ By
virtue of this doctrine, disputes are resolved in accordance with previous precedents on
similar legal questions. If a solution formulated in the existing precedent does not apply in
the case at hand, the court ‘distinguishes’ it from the existing precedents. Distinguishing is
an important technique within the development of law. English judges are required to
provide the reasons for distinguishing and at all times explain the rationale of the adopted
approach. At the same time, the entire text of the precedent does not constitute the law.
The law is contained in the ratio decidendi in the holding — the main part of the judges’
reasoning that forms the authority for the adopted solution of the dispute. Other
considerations of the judges, called obiter dicta, as well as concurring opinions, have only
persuasive authority. The parties’ pleadings are not binding, though these are usually
extensively quoted in the texts of the decisions.

Within the doctrine of stare decisis, lower courts are bound by the precedents of the courts
further up in the hierarchy. Accordingly, all the courts are bound by the case law of the
Supreme Court of the United Kingdom (before the reform of 2009, the House of Lords).™
The Supreme Court is not bound by its own precedents. It may develop the law and change
the approach adopted in its earlier precedents. As noted in the literature, the Supreme
Court uses this power in moderation: the Supreme Court ‘since it has taken freedom to

® Glenn 2014, at 236 ff.

® Cross/Harris 1991, at 97 ff.

¥ The highest judicial authority was reformed in 2009. Since this time, the twelve Law Lords have become Justices of the
Supreme Court. They remain members of the British House of Lords, but may not vote, the approach marking the
separation of competences between the judiciary and the parliament.
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review its own decisions, will do so cautiously’.** The Court of Appeal is bound by its own
decisions. The decisions on the Court of Appeal bind the High Courts, County Courts, and
special courts.

Along with the case law, English law is to be found in statutes. For instance, in the field of
contract law, important regulation is included in the Contracts (Rights of Third Parties) Act
1999, the Misrepresentation Act 1967, and the Sale of Goods Act 1979. Whereas English
scholars observe an increase in regulation by statutes frequently due to the need to
implement the law of the European Union, the law of contract and the law of tort are
rooted in case law and remain essentially to be developed by the courts. This is also the case
of the law of restitution and unjust enrichment.

Furthermore, the distinction between the common law and equity in English law should be
mentioned. The use of the term ‘common law’ can lead to confusion, because it is used in
the English literature at least in two senses. Firstly, it designates legal systems that rely on
judge-made law, including England and Wales, Commonwealth countries and the United
States.'? Common law in this sense is in contrast with the codified law of the civil law
traditions.” But at the same time, only in English law, ‘common law’ is in contrast with
‘equity’. The concept of equity goes back to the history of English law-making: historically,
some courts used to base their decisions on equity. This distinction is less relevant in
modern law, since the Judicature Acts 1873 and 1875 allowed courts to decide the same
case both in common law and in equity. Nevertheless, the distinction is still pertinent for
understanding the sources of law and remedies.™

This study will rely on case law as primary authority, but also refer to academic writing.
Legal scholarship has less significance and authority in England and Wales than in the civil
law traditions. However, scholarly comments provide information on the genesis of the
existing lines of cases and shed light on the existing debates and prospects.

Finally, a reservation on the scope of the material addressed should be made. English law is
one of the most developed legal systems in the world; English concepts and doctrines are
complex and elaborate. Therefore, it appears appropriate to address the relevant concepts
and rules with limited detail but attempt to embed their discussion in the context of the
approach to provisions contractualizing negotiations. This choice is made to ensure the
coherence of the description of the approach to negotiations and to keep the description
within the limited space available in this study.

5.3. Negotiations as adversarial process

English law provides a broad scope of freedom of negotiations (5.3.1). In essence,
agreements about the negotiation process are unenforceable (5.3.2) with the exception of
temporary ‘lock-out’” agreements (5.3.3) and a contractual obligation to use best
endeavours or best efforts to obtain an export licence or planning permission (5.3.4). The
broad scope of freedom of negotiations means that the negotiation period is not subject to
any general contract law duties (5.3.4). This is as consistently confirmed in case law as it is
debated in the literature. The academic debate therefore deserves to be highlighted in
some detail (5.3.5).

1 cassell & Co. Ltd. v. Broome and Another [1972] AC 1027 (HL) 1054.
12 Glenn 2014, at 236 ff.

3 Glenn 2014, at 133-165.

* Andrews 2015, para 1.25.
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5.3.1. Freedom of negotiations

English law relies on the assumption that contractual negotiations are a genuinely
adversarial process.15 It supposes that a party to negotiations aspires to make its own
bargain and to pursue its self-interest.’® This assumption was summarized in Walford v.
Miles — the leading case on negotiations of contract decided by the House of Lords in 1992
as follows:"’

Each party to the negotiations is entitled to pursue his (or her) own
interest... To advance that interest he must be entitled, if he thinks it
appropriate, to threaten to withdraw from further negotiations or to
withdraw in fact, in the hope that the opposite party may seek to reopen
the negotiations by offering him improved terms.

This assumption flows from the principle of freedom of contract — a ‘general principle of
English law that parties are free to contract as they may see fit’.'® In the words of Lord
Diplock, ‘parties to a contract are free to determine for themselves what primary obligations
they will accept’.’® The broad principle of freedom of contract in English law is a matter of
policy, and this is especially the case in commercial contracts. ‘Legal policy favours the
furtherance of international trade. Commercial men must be given the utmost liberty of
contracting’.?’

The broad freedom of contract also implies freedom of negotiations, including the right to
withdraw from negotiations at any moment. At any stage of negotiations, parties may walk
away from a transaction without contractual liability.”* Furthermore, freedom of
negotiations implies that in English law an obligation to negotiate undertaken in the process
of contract formation is not legally enforceable. More broadly, English contract law imposes
no general contract law duties upon negotiations. The latter two points will be now

discussed in more details.

5.3.2. Unenforceability of agreement to agree and similar
5.3.2.1. Walford v. Miles
An agreement establishing a positive obligation to start, pursue or finalize negotiations, so

that a contract is formed, is not enforceable under English law for three main reasons. First,
English courts hold ‘agreements to agree’ (or ‘agreements to negotiate’) to be void, because

> Walford v. Miles [1992] 2 AC 128 (HL) 137 (Lord Ackner). For recent example see Shaker v. Vistajet Group Holding SA
[2012] EWHC 1329 (Comm), [2012] 2 All ER (Comm) 1010, especially [7].

18 Walford v. Miles [1992] 2 AC 128 (HL).

7 |bid 138 (Lord Ackner).

18 Suisse Atlantique Société d'’Armement Maritime S.A. v. N.V. Rotterdamsche Kolen Centrale [1967] 1 AC 361 (HL) 398 (Lord
Reid).

% photo Production Ltd v. Securicor Transport Ltd [1980] AC 827 (HL) 848 (Lord Diplock).

0 Homburg Houtimport BV v. Agrosin Private Ltd (The Starsin) [2003] UKHL 12, [2004] 1 AC 715 [57] (Lord Steyn).

2 This, except for making a misrepresentation and except for breaching a duty to disclose certain information in fiduciary
contracts. A fiduciary relationship supposes trust in the parties’ relationship. For example, the following relations imply
fiduciary duties in commercial context: lawyer to client, bailee to bailor, stockbroker to client, joint venturer to joint
venture.
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they lack consideration.?? In English law, consideration is a requirement of the formation of
a contractual obligation. Consideration represents a form of bargain — a counterpart
received in exchange for an obligation. This counterpart should be provided in order to
make an obligation enforceable in law, or, to be more precise, to make a promise
enforceable in law.?

It should be noted that English law distinguishes between the concepts of ‘contract’,
‘promise’ and ‘agreement’. Contract is understood either as a promise supported by
consideration (or made in the form of a deed) or as an agreement supported by an intention
to create legal relations, or as a consequence of reliance by one party on another.”* A simple
promise is not enforceable. In order to be enforceable in law, a promise should be
supported by consideration. ‘Chitty on Contracts defines consideration as something of
value, ‘either some detriment to the promisee (in that he may give value) or some benefit to
the promisor (in that he may receive value)’.”> For example, payment for a good by a buyer
represents consideration in a sales contract. The payment represents a detriment for the
buyer and a benefit for the seller of a good. Notably, in a transaction consisting of several
acts, and especially in a complex transaction, consideration is required for each promise,
thus not for the entire contract or the entire transaction. ‘What the law is concerned with is
the consideration for a promise — not the consideration for a contract’.”® The doctrine of
consideration addresses each obligation within a complex transaction separately.
Consideration need not be of ‘adequate value’. Because of this, consideration has been
referred to as a requirement which is rather technical, and this technical character has
attracted criticism of this doctrine.?’ In spite of this, consideration remains one of the main
doctrines in assessing the existence of a contractual obligation in English law.

Second, agreements to agree lack certainty. Lord Denning MR discussed the lack of certainty
of ‘agreements to agree’ in Courtney & Fairbairn Ltd v. Tolaini Brothers.”® He stressed that it
is impossible for a judge to define their legal content, and, as a consequence the
impossibility of enforcing such provisions:*

If the law does not recognise a contract to enter into a contract (when
there is a fundamental term yet to be agreed) it seems to me it cannot
recognise a contract to negotiate. The reason is because it is too uncertain
to have any binding force. No court could estimate the damages because
no one can tell whether the negotiations would be successful or would fall
through: or if successful, what the result would be. It seems to me that a
contract to negotiate, like a contract to enter into a contract, it is not a
contract known to the law.

*2 Walford v. Miles [1992] 2 AC 128 (HL).

= Chitty on Contracts 2015, para 4-004.

2 McKendrick, ‘Contract: In General’, in Burrows 2015, para 1.31. On competing theories of contract in English law, see
Chitty on Contracts 2015, para 1-014 ff.

» Chitty on Contracts 2015, para 4-004 with further English case law from which this definition is deducted.

% Chitty on Contracts 2015, para 4-004.

’ Cartwright 2009b.

28 Courtney & Fairbairn Ltd. v. Tolaini Brothers (Hotels) Ltd [1975] 1 WLR 297 (EWCA).
? |bid 301 (Lord Denning MR).
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This reserved approach to any judicial interference into the parties’ freedom of negotiations
has been subsequently followed in English case law.*® Currently, the highest authority on
‘agreements to negotiate’ is the position of House of Lords expressed by Lord Ackner in
Walford v. Miles. ‘The reason why an agreement to negotiate, like an agreement to agree, is
unenforceable, is simply because it lacks the necessary certainty’.31 The House of Lords
unanimously agreed.

Third, an agreement that obliges parties to negotiate in order to reach agreement is
contrary to the adversarial position of parties in negotiations which is a normative standard

in English law. It has been emphasized by Lord Ackner in Walford v. Miles as follows:*?

[W]hile negotiations are in existence either party is entitled to withdraw
from those negotiations, at any time and for any reason. There can be
thus no obligation to continue to negotiate until there is a ‘proper reason’
to withdraw. Accordingly a bare agreement to negotiate has no legal
content.

5.3.2.2.  Best efforts, reasonable endeavours and equivalents

In Little v. Courage Ltd* the Court of Appeal discussed obligations similar in substance to
‘agreements to negotiate’, but formulated in different terms, more specifically: obligations
to ‘act reasonably in putting forward the necessary documents for agreement’,> to ‘take all
reasonable steps to reach agreement’, and to ‘use its best endeavours to reach agreement’
are not binding in law. The Court of Appeal concluded that the latter are unenforceable in
the same way as ‘agreements to negotiate’.

Another statement of the Court of Appeal relates ‘agreements to agree’ to the adversarial
position of parties in negotiations. In Phillips Petroleum Co UK Ltd v. Enron,* the Court of
Appeal stated that an obligation to ‘use reasonable endeavours to agree’ could not be a
reason for a party to refuse to reach agreement on the grounds of its own commercial self-
interest.

A recent confirmation of this approach to obligations to negotiate has been provided in
Multiplex Constructions v. Cleveland Bridge.*® A dispute in that case concerned construction
works at Wembley Stadium. The main contractor reached several preliminary agreements
with a steelworks subcontractor regarding fabrication, delivery and erection of a steel bowl
and an arch for the stadium. In the course of negotiations, the parties signed ‘heads of
agreement’ and amended these by a ‘supplemental agreement’. Later on, the parties
disagreed on the valuation of the works performed by the subcontractor. In a dispute
resulting from this disagreement, the High Court had to decide on a number of issues,
including the validity of a claim for damages for a failure to negotiate (formulated in the

%0 see inter alia Scandinavian Trading Tanker Co AB v. Flota Petrolera Ecuatoriana (The Scaptrade) [1981] 2 Lloyd’s Rep 425
(QBD); Barbudev v. Eurocom Cable Management Bulgaria EOOD [2012] EWCA Civ 548, [2012] 2 All ER (Comm) 963 [43]-
[46]; Walford v. Miles [1992] 2 AC 128 (HL).
3111992] 2 AC 128 138 (Lord Ackner).
32 .
Ibid.
3 [1995] CLC 164 (EWCA).
** Ibid 169 (Lord Millett).

35 Phillips Petroleum Co (UK) Ltd v. Enron (Europe) Ltd [1997] CLC 329 (EWCA).
36 Multiplex Constructions (UK) Limited v. Cleveland Bridge UK Limited, Cleveland Bridge Dorman Long Engineering Limited
[2006] EWHC 1341 (TCC), 107 Con LR 1 [635]-[637] (Jackson J).
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claim as a failure to negotiate ‘in good faith’). The claim was related to the question of
validity of an obligation in the ‘heads of agreement’ stating as follows: >’

The parties shall use reasonable endeavours to agree to re-programme the
completion of the subcontract works and to agree a fixed lump sum and/or
reimbursable subcontract sum for the completion of subcontract
works...and to enter into a further supplemental agreement, recording the
agreement contemplated by this clause 7 [of the heads of agreement].

The High Court declared this provision unenforceable. It has explained that was no more
than a ‘statement of aspirations’, which was ‘too uncertain to impose a contractual
obligation and as such it [was] unenforceable’.*® The claim for damages for failure to
negotiate ‘in good faith” was also dismissed.

Looking at the broader picture of the functioning of an ‘agreement to negotiate’ within the
entire document in which it is included, the following should be mentioned. If an
‘agreement to negotiate’ is included in a document that is otherwise enforceable, the
invalidity of the ‘agreement to negotiate’ does not affect this document. Only the
‘agreement to negotiate’ is void, whereas the other provisions of this document may remain

valid.*
5.3.2.3.  Agreement to negotiate in good faith

Provisions requiring parties to negotiate a contract in ‘good faith’ are not valid in English
law. This approach has been formulated in Walford v. Miles.”° The dictum of Lord Ackner in
this regard in Walford v. Miles is straightforward:**

[T]he concept of a duty to carry on negotiations in good faith is inherently
repugnant to the adversarial position of the parties when involved in
negotiations... A duty to negotiate in good faith is as unworkable in
practice as it is inherently inconsistent with the position of a negotiating
party. It is here that the uncertainty lies.

The House of Lords stated in this case that an agreement to negotiate in good faith is void,
because it is contrary to the adversarial position of the parties in negotiations and lacks
certainty (i.e. lacks sufficient content to guide the court in enforcing the obligation).*?
Furthermore, according to the House of Lords, the unenforceability of an agreement to
negotiate in good faith flows from the absence of general standard of good faith in English
law.

* Ibid [633].
* Ibid [636] (Jackson J).
¥ See Peel 2010, at 42 ff. Peel discusses the limitations of the Walford v. Miles approach and submits that ‘[w]here there is,
otherwise, a binding an enforceable contract, that will not be affected by any further agreement to negotiate, but the
agreement to negotiate itself remains unenforceable’.
%011992] 2 AC 128 (HL).
2 [1992] 2 AC 128 (HL) 138 (Lord Ackner).
Ibid.
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5.3.3. Exception to unenforceability: lock-out agreement

While the unenforceability of the agreements on the manner to conduct negotiations is the
rule, there are also some exceptions. Some agreements relating to negotiations have been
held enforceable in English law.”® The first exception to be discussed is a clause on
exclusivity of negotiations.

5.3.3.1. Lock-out agreement

In English law, ‘exclusivity’ clauses are usually called ‘lock-out’ agreements. The term
indicates that a party accepts being ‘locked out’ from negotiating the same transactions
with third parties for a certain period of time. He undertakes not to negotiate with third
parties. It is worth noting that a ‘lock-out’ agreement does not create an obligation to
negotiate. As stated by Lord Ackner, ‘B by agreeing not to negotiate for this fixed period
with a third party, locks himself out of such negotiations. He has in no legal sense locked
himself into negotiations with A’.**

5.3.3.2.  Requirements of consideration and specified time

The validity of a ‘lock-out’ provision in a precontractual document is subject to two
conditions. Firstly, parties must agree on it for consideration® (that is, in exchange of a
counterpart). As stated by Lord Ackner, ‘[t]here is clearly no reason in the English contract
law why A, for good consideration, should not achieve an enforceable agreement whereby
B’ especially if ‘expenditure of not inconsiderable time and money’ are necessary to
properly contemplate the deal.*®

Secondly, the time for which parties agree not to negotiate with third parties must be
specified. This confers sufficient certainty to be enforceable by a court, should a dispute
arise.*” Specifying the time of ‘exclusivity’ therefore makes a ‘lock-out’ agreement different
from the ‘bare agreement to negotiate’ which is void, following Walford v. Miles.

For example, these requirements have been applied in Pitt v. PHH Asset Management Ltd*®
to a lock-out agreement during negotiations about a sale of land. The parties entered into a
‘lock-out’ agreement. It specified that parties would exchange contracts regarding the sale
within 14 days, and during this time the seller would ‘not consider any further offers for the
property'.49 The claimant made steps to exchange contracts within 14 days. Nevertheless,
the property was sold a third party who offered a higher price. The Court of Appeal
contended primarily that there was consideration for the 14 days’ exclusivity.50 Thereafter,

3 Andrews 2016, Part |1 ‘Negotiations and competitive bidding’.

** Walford v. Miles [1992] 2 AC 128 (HL) 139 (Lord Ackner).

** |bid 138 (Lord Ackner).

* |bid 139-140 (Lord Ackner).

*7 Ibid 139-140 (Lord Ackner). According to some commentators the Walford v. Miles approach to agreements to negotiate
is followed as a matter of policy, rather than because of lack of certainty or clarity about the way to enforce it. See
Mills/Loveridge 2011, at 537. See also Peel 2010, especially at 41 ff.

*811994] 1 WLR 327 (EWCA). Cf. Tye v. House and Jenning (1998) 76 P & CR 188 (EWHC).

*9 pitt v. PHH Asset Management Ltd [1994] 1 WLR 327 (EWCA) 330.

*% See for the facts of case Ibid 331 ff. According to the Court of Appeal, consideration was provided, since the plaintiff was
‘ready’, ‘willing’ and ‘able’ to exchange contracts, a promise to exchange contracts within a limited time had ‘some value
for the defendant’; the plaintiff promised not to seize a court with injunction on the actions of the third party (the third
party in question was also willing to buy this cottage).
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the Court of Appeal enforced the ‘lock-out’ agreement and ordered a reassessment of the
damages for its breach. Notably, according to the Court of Appeal, it was irrelevant that the
‘lock-out’ agreement was reached during negotiations for a contract that was never
concluded. Lord Gibson stated that ‘one has to look at what was agreed to see whether or
not there was something that was capable of subsisting as a binding contract independently
of the continuing negotiations for the sale of the land’.>" The disputed exclusivity provision
was enforced as a separate obligation (or a separate agreement), independent of the
assessment of the validity of the negotiated contract itself.

5.3.3.3.  Reasonable period of exclusivity implied

Another case illustrates the approach to the period of exclusivity in a commercial case,
where a letter of intent was given a strict meaning. In JSD Corporation PTE Ltd v. Al Waha
Capital PISC, Second Waha Lease Ltd,>* the High Court implied the period of exclusivity. It
found that it was implied that parties agreed to negotiate exclusively for a ‘reasonable time’
until the end of the period covered by the letter of intent itself. In this case, the parties
negotiated the sale of an aircraft. They accompanied the progress of their negotiations with
a letter of intent. According to one of the conditions of this letter of intent, one of the
parties paid to the other $1 million as a deposit for the future purchase of the aircraft. In
exchange for the deposit, the aircraft should have been removed from advertising.
Furthermore, the seller was to refrain from negotiating the sale of the aircraft to any third
parties. The parties reflected this in the following provision in the letter of intent. The letter
of intent specified expressly that this was binding:>

This Clause 5 is legally binding

On execution of this Letter and receipt of the First Deposit by the Seller,
Seller shall remove the Aircraft from the market and shall not offer it to
any other party for sale or lease until the transaction is terminated after
Seller giving notice to Purchaser of a default under the terms of this Letter
or, after its signature, of the Sale and Purchase Agreement.

Subsequently, the seller omitted to remove the aircraft from its advertising, and the
negotiations broke down. The potential buyer brought an action against the seller of the
aircraft. He declared that the provision in the letter of intent was a valid ‘lock-out’
agreement, and that seller was in default for failing to remove the aircraft from advertising.
The potential buyer requested the potential seller to refund the deposit and asked the court
for a freezing injunction on the aircraft, located in an airfield in Essex.

The High Court contended that the dispute was ‘essentially ... over the meaning and effect’
of the letter of intent. It noted, furthermore, that the parties had clearly designated those
obligations that should be considered as contractually binding, and those that should
remain non-binding. The High Court upheld this distinction, because it was clearly made by
two independent commercial parties with equal positions in negotiations.>® The High Court

51 .
Ibid 331.
52 Jsp Corporation PTE Ltd v. Al Waha Capital PJSC, Second Waha Lease Ltd [2009] EWHC 583 (Ch), 2009 WL 648840.
53 .
Ibid [82].
s Corporation PTE Ltd v. Al Waha Capital PJSC, Second Waha Lease Ltd [2009] EWHC 583 (Ch), 2009 WL 648840 [9].
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found, furthermore, that the parties had agreed on an ‘exclusivity’ clause (one of the
provisions expressly mentioned as ‘binding’):>

It is in effect a lock in agreement whereby the parties have locked
themselves in to an agreement of exclusivity to attempt to negotiate a
sale of Aircraft 345. In my view it has contractual effect as regards clauses
expressly made legally binding. Under its terms JSD has to make payments
and observe confidentiality. Waha for its part has to observe
confidentiality and more importantly not advertise the aircraft for sale and
not accept an offer.

According to the High Court, it was irrelevant that no exact duration of exclusivity was
expressly agreed in letter of intent. A reasonable time for termination was implied: ‘[a]s
there is no provision for termination apart from default, the duration of the letter of intent
in my opinion is for a reasonable time whereupon either party if a reasonable time has

elapsed can terminate the same on reasonable notice’.”®

5.3.3.4.  Right of first negotiation

In Lambert v. HTV Cymru (Wales) Limited,”” the court allowed a form of exclusivity
agreement that is, an agreement on a ‘right of first negotiation’. The dispute in this case
involved an author and copyright owner of cartoon characters, on the one side, and a
television broadcaster with its parent company, on the other. The author granted the
television broadcaster an exclusive licence for the use of the copyright in question. Later,
with a view to making a film, they also signed a document called ‘heads of agreement’
whereby the author undertook to assign its existing and future copyright in the film in
exchange for payment and royalties. The Clause 9 of the ‘heads of agreement’ contained ‘a
right of first negotiation’:*®

The Purchaser [the television broadcaster] shall further use all reasonable
endeavours to obtain a right of first negotiation from any assignee of the
Purchaser for the Author to draw or write “conceptual” children’s books in
connection with the Film on terms to be negotiated in good faith...

Subsequently, a dispute arose. The disputed matters included the enforceability of this
clause. According to the Court of Appeal, the clause was clear and certain enough to give
rise to a binding agreement. In the words of Lord Morritt:>®

In this case the obligation is not limited to ‘rights’ which must be
unenforceable. First, a ‘right of first negotiation’ includes some element of
lock-out (exclusivity). Second, there are rights which might be described as
‘rights of first negotiation’ in Butterworth’s Encyclopedia of Forms &

> Ibid [32].
*® |bid [33].
>’ 1998] EMLR 629 (EWCA).
*8 |bid 633.
*° |bid 638.
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Precedents... The negotiation may or may not succeed, but that is no
reason for excusing the contracting party from making any effort at all...
For my part, therefore, | would conclude that the concept expressed in the
latter part of clause 9 is sufficiently certain to enable the obligation to use
all reasonable endeavours to achieve it to be a contractually enforceable
obligation.

The Court of Appeal went on to state that a breach of this clause may entitle a party to claim
at least nominal damages as a remedy.60 It should be emphasized, however, that such a right

does not imply any obligation to reach agreement in this “first negotiation'.61

5.3.4. Exception to unenforceability: best endeavours to obtain an export license
or a planning permission

Along with ‘lock-out’” agreements, another undertaking during negotiations has been
distinguished from ‘bare agreements to negotiate’. If parties agree within negotiations to
use ‘best endeavours’ or ‘reasonable endeavours’ to obtain a planning permission or an
export licence, this obligation is valid. The English approach has evolved in two stages. As
has been mentioned, the Walford v. Miles decision states that ‘bare agreements to agree’
and ‘agreements to negotiate in good faith’ lack legal content. After Walford v. Miles, case
law considered all obligations relating to precontractual negotiations to be equivalent to
‘bare’ agreements to negotiate and therefore unenforceable.®? In Little v. Courage Ltd,®?
best endeavours to obtain a planning permission or an export licence were distinguished
from the agreements called ‘bare’ agreements to negotiate in Walford v. Miles. Lord Millett
has stated as follows:**

An undertaking to use one’s best endeavours to obtain planning
permission or an export licence is sufficiently certain and is capable of
being enforced: an undertaking to use one’s best endeavours to agree,
however, is no different from an undertaking to agree, to try to agree, or
to negotiate with a view to reaching agreement; all are equally uncertain
and incapable of giving rise to an enforceable legal obligation.

Furthermore, English case law has also introduced nuances of meaning, whereby the
obligation to use ‘best endeavours’ is stronger than the obligation to use ‘reasonable
endeavours’. This difference has been described in Rhodia International Holdings Ltd & Anor
v. Huntsman International LLC: ®

An obligation to use ‘reasonable endeavours’ was less stringent than an
obligation to use ‘best endeavours’. There might be a number of

* Ibid 638-639.

6! Chitty on Contracts 2015, para 2-146.

®2 For an overview and discussion, see Peel 2010. Peel also notes that it was not entirely clear what Lord Ackner meant by
‘bare’ agreements to negotiate, and whether he meant agreements ancillary to a contract that already exists.

®3 [1995] CLC 164 (EWCA).

% |bid 170 (Lord Millett).

%% [2007] EWHC 292 (Comm), [2007] 1 CLC 59 60.
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reasonable courses which could be taken in a given situation to achieve a
particular aim. An obligation to use reasonable endeavours to achieve the
aim probably only required a party to take one reasonable course, not all
of them, whereas an obligation to use best endeavours probably required
a party to take all the reasonable courses he could.

It is worth noting, finally, that the content of these obligations does not undermine the
adversarial position of parties in negotiations which is assumed in English law. As Vos J
noted in CPC Group Ltd v. Qatari Diar Real Estate Investment Co, ‘the obligation to use “all
reasonable endeavours” does not always require the obligor to sacrifice his commercial

interests’, nor does it require the obligor to ‘ignore or forego its commercial interests’.®®

5.3.5. No general contract law duties and academic debate

As noted earlier, English contract law imposes no general positive duties on the parties’
behaviour in the course of negotiations.®” This means parties may implement strategies and
tactics of negotiations without a high risk of being held liable. For instance, they may freely
engage in parallel negotiations. Negotiating parties are not subject to a general duty to
disclose information,®® nor to the duty of confidentiality with regards to information
exchanged in the course of negotiations.

In the light of an absence of general duties, it is worth noting that during the last decades,
the relevance of bona fides in negotiations has generated some debate in the English
literature.®® English scholars have noted the increasing reference to the duty of bona fides
made in the civil law systems and international soft law instruments.”® This has generated a
discussion about the role bona fides may have in negotiations under English law. The
discussions should be touched upon in view of their relevance for the topic and relative
prominence in the literature. However, bona fides in negotiations is as frequently discussed
in modern scholarship as it is consistently rejected in case law and classical treatises.”*
Therefore, the debate has primarily an academic character.

5.3.5.1.  Critiques of the assumption on the adversarial position of parties in
negotiations

The assumption that parties to negotiations are always adversarial has not escaped criticism
of the English scholars. For instance, Mills and Loveridge’* have discussed the argument

&6 [2010] EWHC 1535 (Ch), [2010] CILL 2908 [252] and [253] (Vos J). In this case, however, the parties had expressly
mentioned that ‘all reasonable but commercially prudent endeavours’ will be applied. This made it easier to reserve a
place for commercial interests in execution of this obligation.

& Courtney & Fairbairn Ltd. v. Tolaini Brothers (Hotels) Ltd [1975] 1 WLR 297 (EWCA) 301 (Lord Denning MR); Walford v.
Miles [1992] 2 AC 128 (HL).

% As long as this does not constitute misrepresentation causing invalidity of the contract due to vitiated consent.
Misrepresentation is a separate topic and falls outside the scope of this study.

 on ‘good faith’ in negotiations and English law see with further references Peel 2010; Zimmermann/Whittaker 2000
(Chapter 1, part on England and Wales); Brownsword 1997; Furmston/Tolhurst 2010, at 367 ff.; Beatson/Friedmann 1995;
Steyn 1997; Campbell 2014; Chitty on Contracts 2015, para 1-039 with further references.

7 International instruments are discussed in Chapter 8.

1 see Chitty on Contracts 2015, para 1-039.

& Mills/Loveridge 2011, Peel 2010, Petromec Inc v. Petroleo Brasileiro SA Petrobras (No.3) [2005] EWCA Civ 891, [2006] 1
Lloyd’s Rep 121 [119] (Lord Longmore obiter dictum); Neill 1992; Steyn 1997; Brownsword 1997.

2 Mills/Loveridge 2011.
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made by Lord Ackner in Walford v. Miles on the unenforceability of ‘bare agreement to
agree’. One of their arguments is based on the earlier findings of academics who made an
in-depth analysis of different contexts in which contracting takes place.”® It was contended
that cooperation is often more successful and fruitful, both in negotiating transactions and
execution of contracts. Against this background, it was argued that ‘static market
individualism’ has evident shortcomings whenever contracting is not adversarial. As a result,
‘remedial focus is on violation of the letter rather than the spirit of the deal’.”* Based on
this, Mills and Loveridge have submitted that the classical assumption on the adversarial
position of parties in negotiations is excessively simplistic. A flexible legal system would, on
the contrary, enable parties to limit freedom of negotiations and take into account that
parties sometimes contract cooperatively. Therefore, if parties agreed to negotiate in good
faith, they steer the courts’ reasoning towards taking into account the cooperative context
of the deal. According to Brownsword, parties may do so for different reasons, generally
referred to as ‘a matter of enlightened self-interest’.”” Hoskins has argued that an
agreement to agree might be considered enforceable if the intention to create legal
relations is in place. Hoskins submits that such intent can be explicitly declared, fulfilling the
requirement of certainty by detailed regulation of negotiations.”®

5.3.5.2.  Reflections on possible content of bona fides in negotiations

Supposing that an agreement to negotiate in good faith could be enforceable gave rise to
further questions on the possible content of the parties’ obligations. English literature
contains a discussion on the possible content of bona fides in negotiations. Within the
discussion on the possible content of an ‘agreement to negotiate in good faith’, Peel
investigated the possible meaning of ‘good faith’ in this context. Coming back to the
statement in Walford v. Miles’’ that agreements to agree are completely without substance.
Peel submits that these may have legal content. This author draws a parallel between the
approaches to contractual negotiations and performance. Peel compares agreements to
negotiate in good faith to an obligation conferring one party with a discretionary power in
the performance of a contract (e.g. contractual power to decide unilaterally on the way to
execute a contractual obligation). He examines the requirements that courts have imposed
on parties that exercised such discretionary powers under contracts.

Peel submits that the notion of ‘good faith’ may possibly have the same content as the
minimum requirements imposed on the exercise of a discretionary power in contract. The
English courts have exercised control for instance on whether a contractual discretionary
power was exercised ‘dishonestly, for an improper purpose, capriciously or arbitrarily’, and
‘in a way that no reasonable lender, acting reasonably, would do’.”® The English courts were
prepared to grant contractual sanctions for conduct contrary to these requirements. In
Lymington Marina Ltd v. MacNamara, the Court of Appeal implied a term preventing the

3 Arrighetti/Bachmann/Deakin 1997; Brownsword 1997.

4 Brownsword 1997, at 263.

’> Brownsword 1997, at 29. See more generally Brownsword 1997, at 29-37; Brownsword 2013.

’® Hoskins 2014. See also Trakman/Sharma 2014.

711992] 2 AC 128 (HL).

78 Paragon Finance Plc v. Nash [2001] EWCA Civ 1466, [2002] 1 WLR 685 [32] (Lord Dyson). See also Hooley 2013, at 66.
Hooley addresses the growing body of case law where courts control the exercise of discretionary power under a contract.
He concludes that the requirements imposed by courts (within the execution of contract) ‘boil down to a requirement of
“good faith”, in the sense that the party exercising the discretion must do so honestly, and that this can be tested by asking
whether the decision is one that no reasonable person acting reasonably could have reached in the circumstances’.
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exercise of discretionary power for reasons that are ‘wholly unreasonable’, ‘in bad faith or
capriciously’ and ‘arbitrary’.” The view of Peel does not suggest imposing a general duty of
good faith. He stresses that the parties might adhere to a ‘standard of good faith consistent
with the negotiating process in which they have discretion over the formation of contract’.®
Furthermore, bona fides in negotiations was discussed in the context of an obligation to
negotiate where such a term was included in an existing contract. In Petromec Inc v.
Petroleo Brasileiro SA Petrobras (No.3)®! one party undertook to execute a technical
upgrade of an oil production platform. Parties agreed that ‘reasonable costs’ should be paid
for this upgrade. They also agreed that one party would ‘negotiate in good faith with [the
other party] the extra costs referred’ thereto.® In that case, Longmore LU first noted that a
simple agreement to negotiate is void, but contended that that this does not lead to the
invalidity of other eventual obligations contained in the same document. However, this
clause was not relevant to the dispute in that case and the Court of Appeal did not have to
pronounce on the enforceability of this obligation. In the obiter dictum, Lord Longmore
stated that ‘it would be a strong thing to declare unenforceable a clause into which parties
have deliberately and expressly entered’.®*

On a general note, Furmston and Tolhurst have noted that English law is rather familiar with
the concept of bona fides in the context of contract performance, what cannot be said
about contractual negotiations.®® But even included into a contract, an obligation to use
‘best endeavours’ or ‘all reasonable endeavours’, or ‘best efforts’ to reach consensus on a
separate term of contract (not precontractual) can only be valid if clear criteria or machinery
for agreement are specified by the parties. These would allow the court to imply or construe
this obligation. Otherwise the agreement will be judged to be too uncertain and
consequently void.® For example, in Phillips Petroleum Co (UK) Ltd v. Enron (Europe) Ltd®
an agreement to use ‘best endeavours’ to agree on a commissioning date were held to be
unenforceable.

On a more radical note, Berg®’ elaborates a number of general standards to be complied
with by the parties conducting negotiations. His view perhaps goes the furthest from the
current approach of the English courts and even scholarly views.

5.3.5.3.  Judicial standards of ‘reasonableness’ of refusal to mediate

Another area of the discussion regarding validity of agreements to agree is also worth
mentioning. The English courts have been prepared to sanction ‘unreasonable’ refusal to
mediate. In cases where parties agree to resolve and mitigate a conflict or controversy
arising in negotiations through mediation, the English courts have developed standards to
determine the ‘unreasonableness’ of a refusal to mediate. These standards are also
discussed by Mills and Loveridge.

7® [2007] EWCA Civ 151, [2007] 2 All ER (Comm) 825 [37], [42]-[44].

8 peel 2010, at 56.

81 12005] EWCA Civ 891, [2006] 1 Lloyd’s Rep 121.

8 |bid [86].

8 |bid [121].

8 Furmston/Tolhurst 2010, para 12.11.

& Phillips Petroleum Co (UK) Ltd v. Enron (Europe) Ltd [1997] CLC 329 (EWCA).
8 [1997] CLC 329 (EWCA).

8 Berg 2003.
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The authors establish equivalence between negotiation and mediation.®® They refer to the
following statement in Aird & Anr v. Prime Meridian Limited: ‘It is well-known and
uncontentious in this case that mediation takes the form of assisted “without prejudice”
negotiation...”®® and to recent developments in English law regarding mediation. In light of
these considerations the authors argue that the lack of certainty emphazised by Walford v.
Miles is, in principle, ‘not insurmountable’.*

Some guidance as to the factors to be considered by the court in deciding whether a refusal
to agree to mediation is unreasonable has been provided by Lord Dyson in Halsey v. Milton
Keynes General NHS Trust. These factors include ‘the nature of the dispute’, ‘the merits of
the case’, ‘the extent to which other settlement methods have been attempted.
Furthermore, the courts may assess ‘whether the costs of the ADR would be
disproportionately high’, ‘whether any delay in setting up and attending the ADR would
have been prejudicial’, ‘whether the ADR had a reasonable prospect of success’.’
Therefore, English courts have an inventory of tools to assess when a refusal to proceed
with negotiation goes against the settled law. This means, according to Mills and Loveridge,
that if English courts find it appropriate, there is sufficient development of law for a court to
sanction (and remedy) conduct that is ‘unreasonable’ in certain cases of negotiations, in
particular when parties agreed to resolve their disputes by mediation which is an assisted
form of negotiations.

It is to be noted that these standards relate only to the decision not to mediate, but not to
the conduct during mediation itself. This is due to the confidential and privileged character
of mediation.’® The courts can assess parties’ conduct during mediation only if all the parties
have waived the privilege on their communication during mediation.” If parties do not
waive this privilege, the courts may not control the way parties mediate.”® In this regard,
Andrews has noted that mediation has usually a privileged — confidential — character. As a
consequence, the opportunity for the courts to control the parties’ conduct would not
frequently arise.”

As to the remedy for an ‘unreasonable’ refusal to mediate, English courts have decreased
the amount of costs awarded. In Halsey v. Milton Keynes General NHS Trust, the Court of
Appeal derogated (by way of exception) from the procedural rule according to which the
losing party bears the costs of litigation.”® The Court of Appeal distributed the costs
differently, taking into account an ‘unreasonable’ failure to mediate. In the same way, in
Carleton (Earl of Malmesbury) v. Strutt & Parker (A Partnership) only 68 per cent of the
claimed damages were awarded. This decrease in the amount of the award reflected the
costs wasted due to an ‘unreasonable’ failure to engage in mediation.”’

8 See Mills/Loveridge 2011, at 542, stating that there is ‘nothing special’ in negotiations and discarding the arguments that
state to the contrary.

8 [2006] EWCA Civ 1866 [2007] CP Rep 18 [5] (Lord May).

%0 Mills/Loveridge 2011, at 533.

%1 [2004] EWCA Civ 576, [2004] 4 All ER 920 [16] ff. (Lord Dyson).

2 Andrews 2015, para 4.22.

% carleton (Earl of Malmesbury) v. Strutt & Parker (A Partnership) [2008] EWHC 424 (QB), [2008] 5 Costs LR 736.
9 Halsey v. Milton Keynes General NHS Trust [2004] EWCA Civ 576, [2004] 4 All ER 920.

% Andrews 2015, para 4.23.

% [2004] EWCA Civ 576, [2004] 4 All ER 920.

%7 [2008] EWHC 424 (QB), [2008] 5 Costs LR 736 [88].
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5.4. Contract law framework: contractual intent and its negation

As discussed earlier, ascertaining the unenforceability of agreement to agree (following
Walford v. Miles’®) and its exceptions relies primarily on the doctrines of certainty and
consideration. A number of other provisions relevant to the dynamics of negotiations are
assessed primarily using another doctrine — the doctrine of intent to create legal relations.
More specifically, English law provides the parties with a possibility to delimit (by private
contractual regulation) the domain of non-binding and adversarial negotiations from the
domain of contract law. Parties may define whether their relations should be interpreted as
non-binding negotiations or as a contractual promise enforceable in law. The provisions to
be discussed in this regard are the honourable pledge (5.4.1) and the ‘subject to contract’
provision (5.4.2), dividing letter of intent into binding and non-binding parts (5.4.3).

5.4.1. Honourable pledge

English law allows parties to ‘contract out of the legal regime’®® of contract law. To do so,
parties may explicitly qualify their agreement as an ‘honourable pledge’ or ‘gentlemen’s
agreement’. The principle is established in Rose and Frank Company v. Crompton and
Brothers.*® The dispute arose in this case out of a breach of a document signed by an
American seller and its English sales agent. The document contained the following clause:'**

This arrangement is not entered into, nor is this memorandum written, as
a formal or legal agreement, and shall not be subject to legal jurisdiction in
the Law Courts either of the United States or England, but it is only a
definite expression and record of the purpose and intention of the three
parties concerned, to which they each honourably pledge themselves, with
the fullest confidence — based on past business with each other — that it
will be carried through by each of the three parties with mutual loyalty and
friendly co-operation. This is hereinafter referred to as the ‘honourable
pledge’ clause.

As explained by the House of Lords, such a clause correlates with the interpretation of
intent to create legal relations. According to English law, an obligation becomes
contractually binding only if it is established that parties have an intention to create legal
relations.'® In commercial contracts, the existence of an intention to create legal relations
is presumed; and this is a rebuttable presumption.'® The burden of proof that there was no
intention to create legal relationship is ‘on the party who asserts that no legal effect is
intended, and the onus is a heavy one’.*®* This party can rebut the presumption by proving

that either one or both parties were not willing to assume any legal obligations.

%8 1992] 2 AC 128 (HL)

% Andrews 2015, para 6.05.

100 11925] AC 445 (HL).

1% 1hid 445-446.

192 carlill v. Carbolic Smoke Ball Co [1893] 1 QB 256 (EWCA); Furmston/Tolhurst 2010; Andrews 2015, para 6.01 ff., see also
para 6.19 — 6.22; generally see Chitty on Contracts 2015, para 2-167 ff.

1% Edwards v. Skyways Ltd [1964] 1 WLR 349 (QBD) 355; Esso Petroleum Co. Ltd. v. Customs and Excise Commissioners
[1976] 1 WLR 1 (HL).

104 11964] 1 WLR 349 (QBD); Chitty on Contracts 2015, para 1-168, 1-169.
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Explicit denial of intention to create legal relations renders the understandings reached by
the parties non-binding in law and unenforceable in court. The House of Lords gave effect to
the ‘honourable pledge’ and has confirmed it as non-binding in law. As noted in a later
decision Edwards v. Skyways Ltd, intention to create legal relations is to be denied ‘by using
clear words’.'®

Furthermore, whether there was an intention to create legal relations is not based on the
parties’ subjective state of mind. ‘The judicial task is not to discover the actual intentions of
each party; it is to decide what each was reasonably entitled to conclude from the attitude
of the other’.'®® A reasonable person in a position of the parties also takes on the parties’
experience and common knowledge, though these might be in turn to a certain extent
subjective.107 In commercial cases, the abstract person referred to is also a reasonable
businessmen'® or ‘honest men’, as Lord Steyn has put it.'®® The language of the statements
is also to be interpreted in a reasonable manner. This manner of interpretation is however
not reduced to their literal meaning, but includes also a common sense interpretation and

taking into account the context of the transaction.

5.4.2. Negotiations ‘subject to contract’

If parties expressly deny their intention to create legal relations, formation of a contract is
precluded. One of the types of ‘agreement to negotiate’ is an agreement stating that the
entire negotiation is ‘subject to contract’. The legal qualification of this statement in English
law depends on the parties’ intention, the entire content of the document, and the parties’
conduct.™*°

Three lines of cases illustrate the approach to the ‘subject to contract’ stipulation. In the
first line of cases, a stipulation ‘subject to contract’ corresponds objectively to a situation in
which some matters still need to be negotiated before a final contract is formed. In the
second, the parties stipulate that a formal document should be signed after the actual
formation of a contract. In the third, exceptional line of cases, parties tacitly waive the
‘subject contract’ stipulation, because their conduct shows that their negotiations are no
longer non-binding. These lines of cases will now be addressed in more detail.

5.4.2.1.  ‘Subject to contract’: further matters to be negotiated

If a document mentions that negotiations are ‘subject to contract’, that precludes formation
of contractual obligations by this document. The reason is that the stipulation ‘subject to
contract’ correlates with the doctrine of intention to create legal a relationship. According
to this doctrine, parties should intend to create a legal relationship in order to be
contractually bound by an obligation (and their intent is presumed in commercial
transactions).

195 Fawards v. Skyways Ltd [1964] 1 WLR 349 (QBD) 355 (Megaw J): ‘Where the subject-matter of the agreement is not

domestic or social, but is related to business affairs, the parties may, by using clear words, show that their intention is to
make the transaction binding in honour only, and not in law; and the courts will give effect to the expressed intention’.

19 attorney General of Belize v. Belize Telecom Ltd [2009] UKPC 10 [2009], 1 WLR 1988 [16] (Lord Hoffmann).
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At the same time, as has been mentioned, courts do not consider ‘subject to contract’ in
isolation from the rest of the negotiations. An objective assessment of parties’ conduct also
matters in defining the effect of a stipulation of ‘subject to contract’. If parties are still in
negotiations, especially if they have not agreed on essential terms of the transaction, there
is agreement incomplete,’™* or further agreement is a ‘term of the bargain’, 12 their
precontractual documents made ‘subject to contract’ remain not binding.113

Furthermore, it is not only an express statement of ‘subject to contract’ that matters. The
court can also imply that parties are at the stage of negotiations only. In other words, courts
can imply ‘subject to contract’ in an objective assessment of the parties’ conduct, for
example, when a legal assessment of the transaction is needed before it may be finalized.
The approach of the law to this implication has been summarized in Benourad v. Compass
Group Plc:***

[T]he more complicated the subject matter the more likely the parties are
to want to enshrine their contract in some written document to be
prepared by their solicitors. This enables them to review all the terms
before being committed to any of them. The commonest way of achieving
this ability is to stipulate that the negotiations are ‘subject to contract’. In
such a case there is no binding contract until the formal written
agreement has been duly executed.

The reasoning also notes that negotiations may also be regarded as being ‘subject to
contract’ in the absence of an express stipulation to this effect. In this case, the status of
negotiations is a matter of contractual construction.**

No contractual remedies are available for claims arising out of this kind of negotiations
which are ‘subject to contract’ (though, remedies may be available under an extra-
contractual claim, as in the case British Steel Corp v. Cleveland Bridge & Engineering Co
Ltd"™*® which will be discussed in Section 5.5.3 below.

5.4.2.2. ‘Subject to contract’: formal contract to be signed or essential term
to be agreed

A statement of ‘subject to contract’ can be interpreted to the effect that a formal contract
should be signed after the actual formation of a contract. This is often the case in
transactions involving parties’ consultants, in particular, legal counsel. In these cases, if

1 See for example, Harvey v. Pratt [1965] 1 WLR 1025 (EWCA) — a lease agreement that failed to mention the start of

lease; Day's Will Trusts [1962] 1 W.L.R. 1419; see also Chitty on Contracts 2015, para 2-119 ff.

Y2 vion Hatzfeldt Wildenburg v. Alexander [1912] 1 Ch 284 (EWHC) 285.

"3 From numerous decisions, see: Winn v. Bull (1877) 7 Ch 29 (EWHC); Chillingworth v. Esche [1924] 1 Ch 97 (EWCA);
Regalian Properties Plc v. London Docklands Development Corp [1995] 1 WLR 212 (EWHC Ch) (promissory estoppel has
been not allowed); British Steel Corp v. Cleveland Bridge & Engineering Co Ltd [1984] 1 All ER 504 (QBD); Manatee Towing
Co Ltd v. Oceanbulk Maritime SA (The Bay Ridge) [1999] 2 All ER (Comm) 306 (QBD); Emcor Drake & Scull Ltd v. Sir Robert
McAlpine Ltd [2004] EWCA Civ 1733, 98 Con LR 1; Haden Young Ltd v. Laing O’Rourke Midlands Ltd [2008] EWHC 1016
(TCO).

114 12010] EWHC 1882, 2010 WL 2937470 (QB) [106] (Beatson J).
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stipulation that the negotiations are to be ‘subject to contract’ ... Where there is no such stipulation, this ... is a question of
construction’.
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changes can still be introduced in the contract, English courts have stated that documents
established in negotiations were not binding. For example, in Winn v. Bull, parties
negotiated a contract for the ‘lease of a house for a certain term at a certain rent’. One
party agreed in writing to take a lease ‘subject to the preparation and approval of a formal
contract’.’” However, the parties did not enter into any subsequent ‘formal’ contract. The
High Court held that the parties had not reached any agreement that could be upheld as
binding in law and enforced by the court. Jessel MR gave the reason for the decision as

follows:'*®

If two persons agree in writing that up to a certain point the terms shall be
the terms of the contract, but that the minor terms shall be submitted to a
solicitor, and shall be such as are approved of by him, then there is no
contract, because all the terms have not been settled.

The same rationale has been applied in several subsequent cases.'™® By contrast, if the
parties describe additional approval as a formality (or ‘solemn record’**®), whereas
negotiations on the essential terms are already completed, the courts may disregard the
stipulation ‘subject to contract’. For instance, a stipulation that an additional action should
be performed by the parties’ solicitors does not prevent formation of a contract. This
principle has been laid out by the House of Lords in Rossiter v. Miller.*** The approach in this
case has been subsequently followed in number of decisions.'? In Rossiter v. Miller, the
parties negotiated a contract for the sale of land and agreed on several conditions for their
future agreement. One party informed the other that it had instructed its solicitors to
forward the final contract to the other party. When a dispute arose, one of the parties
claimed that no contract had been formed. The House of Lords decided, however, that the
formation of a contract was complete. ‘Everything essential to the completion of it appears
on the written documents — the parties, the premises, the conditions, and the price'.123 The
reference to forwarding the written contract stipulated, according to the court, the ‘mode
of proceeding’,*** but not the formation itself.

5.4.2.3. Implied waiver of ‘subject to contract’ clause

The law on the stipulation ‘subject to contract’ has been recently developed by the Supreme
Court in RTS Flexible Systems Ltd v. Molkerei Alois Miiller GmbH & Co KG.**® In that case, the

"7 Winn v. Bull (1877) 7 Ch 29 (EWHC) 29.

118 |hid 30 (Jessel MR).

19 5ee Rossdale v. Denny [1921] 1 Ch 57 (EWCA) (‘subject to a formal contract to embody such reasonable provisions as my
solicitors may approve’); Chillingworth v. Esche [1924] 1 Ch 97 (EWCA) 97 (‘subject to a proper contract to be prepared by
the vendor’s solicitors’); see also generally Furmston/Tolhurst 2010, 219 ff.

120 Chitty on Contracts 2015, para 2-123.
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Supreme Court held that the parties had impliedly waived the ‘subject to contract’
contingency by their conduct. Their letter of intent expressed to be ‘subject to contract’ was
held to be fully contractually binding.

The Supreme Court’s reasoning in RTS Flexible Systems Ltd v. Molkerei Alois Miiller GmbH &
Co KG relies on the background of previous developments in the approach of the English
courts approach which is worth mentioning first. This background was summarized in
Mamidoil-Jetoil Greek Petroleum Co SA v. Okta Crude Oil Refinery AD (No.1 ).1® The Court of
Appeal reasoned as follows. If the parties mention at the precontractual stage, that one of
the ‘essential’ terms remains ‘to be agreed’, this can prevent formation of a contract,
because there will remain a fatal uncertainty on ‘essential’ terms of the future contract.
Similarly, if the parties have simply not agreed on an ‘essential’ term of the final contract, no
final contract would come into existence, because such an agreement does not fulfil the
requirement of certainty. However, there might be situations in commercial contracts
where parties assume they have entered into a legally binding agreement and conduct
themselves accordingly. In these situations, the parties’ conduct diminishes the relevance of
the ‘subject to contract’ statement. For instance, if the parties begin executing a
transaction, the courts can consider the possibility of upholding the agreement made, rather
than denying its legal validity. Rix LJ has noted that this kind of situation arises in particular
when parties to negotiations want or need to settle some issues at a later stage of their
transaction. According to Rix LJ, one of the signs pointing to the will of parties to settle
future issues is an insertion of an arbitration clause into the precontractual agreement. Lord
Rix reviewed the development of the law in Mamidoil-Jetoil Greek Petroleum Co SA v. Okta
Crude Oil Refinery AD (No.1) in the following terms:**’

In my judgment the following principles relevant to the present case can
be deduced from these authorities, but this is intended to be in no way an
exhaustive list:

i) Each case must be decided on its own facts and on the construction of
its own agreement. Subject to that,

ii) Where no contract exists, the use of an expression such as “to be
agreed” in relation to an essential term is likely to prevent any contract
coming into existence, on the ground of uncertainty. This may be summed
up by the principle that “you cannot agree to agree”.

iii) Similarly, where no contract exists, the absence of agreement on
essential terms of the agreement may prevent any contract coming into
existence, again on the ground of uncertainty.

iv) However, particularly in commercial dealings between parties who are
familiar with the trade in question, and particularly where the parties have
acted in the belief that they had a binding contract, the courts are willing
to imply terms, where that is possible, to enable the contract to be carried
out.

v) Where a contract has once come into existence, even the expression “to
be agreed” in relation to future executory obligations is not necessarily
fatal to its continued existence.

126 2001] EWCA Civ 406, [2001] 2 All ER (Comm) 193 [69] (Lord Rix).
127 .
Ibid.



vi) Particularly in the case of contracts for future performance over a
period, where the parties may desire or need to leave matters to be
adjusted in the working out of their contract, the courts will assist the
parties to do so, so as to preserve rather than destroy bargains, on the
basis that what can be made certain is itself certain. Certum est quod
certum reddi potest.

vii) This is particularly the case where one party has either already had the
advantage of some performance which reflects the parties' agreement on
a long term relationship, or has had to make an investment premised on
that agreement.

viii) For these purposes, an express stipulation for a reasonable or fair
measure or price will be a sufficient criterion for the courts to act on. But
even in the absence of express language, the courts are prepared to imply
an obligation in terms of what is reasonable.

ix) Such implications are reflected but not exhausted by the statutory
provision for the implication of a reasonable price now to be found in
section 8(2) of the Sale of Goods Act 1979 (and, in the case of services, in
section 15(1) of the Supply of Goods and Services Act 1982).

x) The presence of an arbitration clause may assist the courts to hold a
contract to be sufficiently certain or to be capable of being rendered so,
presumably as indicating a commercial and contractual mechanism, which
can be operated with the assistance of experts in the field, by which the
parties, in the absence of agreement, may resolve their dispute.

115

This summary by Rix LJ has prompted the question of the meaning of the concept ‘essential’
term. To clarify the matter, RTS Flexible Systems Ltd v. Molkerei Alois Miiller GmbH & Co

KG'*® refers to the statement made by Lloyd LJ in Pagnan SpA v. Feed Products Ltd: **°

It is sometimes said that the parties must agree on the essential terms and
it is only matters of detail which can be left over. This may be misleading,
since the word ‘essential’ in that context is ambiguous. If by ‘essential’ one
means a term without which the contract cannot be enforced then the
statement is true: the law cannot enforce an incomplete contract. If by
‘essential’ one means a term which the parties have agreed to be essential
for the formation of a binding contract, then the statement is tautologous.
If by ‘essential’ one means only a term which the Court regards as
important as opposed to a term which the Court regards as less important
or a matter of detail, the statement is untrue. It is for the parties to decide
whether they wish to be bound and if so, by what terms, whether
important or unimportant.

He went on to state on the reference of the essential term in negotiations: 130

128 12010] UKSC 14, [2010] 1 WLR 753.

129
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[1987] 2 Lloyd’s Rep. 601 (EWCA) 619 (Lord Lloyd; O’Connor LJ and Stocker LJ agreed).
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Of course the more important the term is the less likely it is that the
parties will have left it for future decision. But there is no legal obstacle
which stands in the way of the parties agreeing to be bound now while
deferring important matters to be agreed later. It happens every day when
parties enter into so- called ‘heads of agreement’.

The statement in Pagnan SpA v. Feed Products Ltd provides guidance on the definition of
the concept essential term. It assumes that parties agree in the first place in terms of time
on the matters that are essential to the final contract, whereas the issues less important for
the final contract are left for further negotiations. This statement echoes the approach of
earlier decisions, for example, in Rossiter v. Miller (1878), where Lord Blackburn said:***

So long as they are only in negotiation either party may retract; and
though the parties may have agreed on all the cardinal points of the
intended contract, yet, if some particulars essential to the agreement still
remain to be settled afterwards, there is no contract. The parties, in such a
case, are still only in negotiation. But the mere fact that the parties have
expressly stipulated that there shall afterwards be a formal agreement
prepared, embodying the terms, which shall be signed by the parties does
not, by itself, show that they continue merely in negotiation. It is a matter
to be taken into account in construing the evidence and determining
whether the parties have really come to a final agreement or not. But as
soon as the fact is established of the final mutual assent of the parties so
that those who draw up the formal agreement have not the power to vary
the terms already settled, | think the contract is completed.

This is, however, only broad guidance. The meaning of the term ‘essential’ in complex
transactions is defined by English courts using an individual assessment of the circumstances
of each case. For instance, the approach of the Supreme Court in RTS Flexible Systems Ltd v.
Molkerei Alois Miiller GmbH & Co KG'** was to establish first whether parties indeed
intended to negotiate with a ‘subject to contract’ reservation. Thereafter, the Supreme
Court assessed every term as it was negotiated and fixed in writing in a letter of intent and
other written exchanges. It then decided whether it constituted an essential term for the
parties on the facts of the case.

The facts of that case were the following. The parties entered into negotiations about a
complex project of supply and installation by RTS of automated packaging machinery for
Muller’s dairy products. They signed a letter of intent ‘subject to contract’. The letter of
intent contained the price to be paid for the project, a request to commence works and
stated that the contract terms of the further agreement should be based on ‘MF/1’ model
form of contract standard terms.’** A considerable part of the project was executed, and 70
per cent of the agreed price was paid. This happened before the end of negotiations and the

131
132
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signing of an agreement other than the letter of intent. Subsequently, RTS claimed payment
of the remaining 30 per cent of the price in court. Miller replied by a counterclaim, asking
for damages for defective performance.

The question before the court was whether a contract had been concluded, and if so, on
what terms. Three different hypotheses were envisaged in turn by the Queen’s Bench
Division of the High Court (Technology and Construction Court), the Court of Appeal and the
Supreme Court. Firstly, if no contract was concluded, the admissible claim is a claim for
payment for the executed works on a quantum meruit basis. Secondly, if a simple contract
only on the terms of the letter of intent was concluded, there might be liability under this
contract (this liability was not limited by the parties) in a letter of intent. Thirdly, if a
contract on MF/1 model form’s terms was concluded, the ‘liquidated damages’ provision in
MF/1 imposing a limit on the supplier’s liability would be applicable.

The Technology and Construction Court held at first instance that the parties had concluded
a contract on the terms expressed only in the letter of intent, without a reference to the
MF/1 model form."** This decision was reversed on appeal. The Court of Appeal held that no
contract was concluded. Thereafter, the Supreme Court held that the letter of intent
represented a binding agreement that incorporated the MF/1 terms and supported this
decision as follows. It has emphasized the importance of analysing the facts of the case. To
do so, the Supreme Court applied the ‘objective principle’ (see Section 5.4.4.1 below on the
objective principle):**

The general principles are not in doubt. Whether there is a binding
contract between the parties and, if so, upon what terms depends upon
what they have agreed. It depends not upon their subjective state of
mind, but upon a consideration of what was communicated between
them by words or conduct, and whether that leads objectively to a
conclusion that they intended to create legal relations and had agreed
upon all the terms which they regarded or the law requires as essential for
the formation of legally binding relations. Even if certain terms of
economic or other significance to the parties have not been finalised, an
objective appraisal of their words and conduct may lead to the conclusion
that they did not intend agreement of such terms to be a precondition to a
concluded and legally binding agreement.

The Supreme Court also contended that on the facts of the case, the parties had finalized
negotiations on the substance of the agreement, meaning all its essential terms, and the
letter of intent reflected the results of their negotiations, including ‘the whole agreed
contract price’.136 and the reference to the MF/1 terms. It was emphasized by the Supreme
Court that: ‘all the terms which the parties treated as essential were agreed and the parties
were performing the contract without a formal contract being signed or exchanged,

whereas there parties were still negotiating terms which they regarded as essential’.”®’

13% RTS Flexible Systems Ltd v. Molkerei Alois Muller GmbH & Co KG [2008] EWHC 1087 (TCC), 2008 WL 2148115. See also

[2009] EWCA Civ 26, [2009] 2 All ER (Comm) 542.

135 RTS Flexible Systems Ltd v. Molkerei Alois Miiller GmbH & Co KG [2010] UKSC 14, [2010] 1 WLR 753 [45] (Lord Clarke
delivering the judgment of the court). See also [2009] EWCA Civ 26, [2009] 2 All ER (Comm) 542.

138 |bid [6].

137 |bid [87].
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Furthermore, at the time of the dispute, the parties had completed most of the agreements
under the negotiated contract, including execution on both sides (performance of the
project and payment of 70 per cent of the project). The Supreme Court noted in this regard
that ‘it does not seem ... to make commercial sense to hold that the parties were agreeing
to the works being carried out without any relevant contract terms’.*® In applying the
‘objective principle’ the Supreme Court referred to a ‘reasonable honest businessman in the
position of either RTS or Miller’.*® Lord Clarke went on to state: ‘IW]e do not think that the
reasonable honest businessman in the position of either RTS or Miller would have
concluded as at 25 August that there was no contract between them or that there was a
contract on some but not all of the terms that had been agreed’.140 The parties proceeded
with working on the terms of MF/1 incorporated into the letter of intent. According to the
Supreme Court, the parties had therefore impliedly waived the ‘subject to contract’ bar.
‘The clear inference is that the parties had agreed to waive the subject to contract clause,
viz clause 48. Any other conclusion makes no commercial sense.”**! After concluding that
there was a tacit waiver of the ‘subject to contract’ bar, the Supreme Court granted to both
parties a contractual cause of action. Consequently, not only could payment for the
executed works be claimed, but also the contractual counterclaims, and contractual liability
for the defects of performance were allowed. RTS Flexible Systems Ltd v. Molkerei Alois
Miiller GmbH & Co KG remains an exceptional decision, because its approach is closely
related to the specific circumstances of the case.

5.4.3. Divide into binding and non-binding provisions

In JSD Corporation PTE Ltd v. Al Waha Capital PJSC, Second Waha Lease Ltd,"* the High
Court upheld the express distinction between binding and non-binding provisions made by
the parties in a letter of intent they signed. In this case, the court took into account that the
letter of intent was signed between two independent commercial parties, and that it
established clearly the way the parties wanted the deal to progress. The High Court decided
therefore that the letter of intent should be given a ‘strict meaning’ by enforcing what was
meant to be enforceable, and not enforcing what was meant by the parties as
unenforceable. The document was said to have ‘contractual effect as regards clauses
expressly made legally binding. Under its terms JSD has to make payments and observe

confidentiality’.'*?

5.4.4. Relevant matters of interpretation
5.4.4.1. Objective principle
The way freedom of contract counterbalances the judicial interference into parties’

arrangements has been characterized as follows: ‘[t]he court has no power to improve upon
the instrument which it is called upon to construe, whether it be a contract, a statute or

138 |bid [62].
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! 1bid [86).
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articles of association. It cannot introduce terms to make it fairer or more reasonable. It is

concerned only to discover what the instrument means’.** The meaning of the analysed

terms and the entire transaction is ascertained ‘objectively’:***

[T]hat meaning is not necessarily or always what the authors or parties to
the document would have intended. It is the meaning which the
instrument would convey to a reasonable person having all the
background knowledge which would reasonably be available to the
audience to whom the instrument is addressed.

This objective principle is a fundamental principle of interpretation in English contract law. 46
It is applied every time to interpret the parties’ conduct and statements. According to this
principle, the ‘judicial task is not to discover the actual intentions of each party; it is to
decide what each was reasonably entitled to conclude from the attitude of the other’.'*’
The application of the ‘objective principle’ consists in relating a conduct or a statement to
an understanding that a reasonable person in a position of the party would have (the

‘bjective test’). As stated by Lord Hoffmann:'*®

Interpretation is the ascertainment of the meaning which the document
would convey to a reasonable person having all the background
knowledge which would reasonably have been available to the parties in
the situation in which they were at the time of the contract.

A reasonable person in a position of the parties takes on the parties’ experience and
common knowledge (though these might be in turn to a certain extent subjective).* In
commercial cases, the hypothetical persons referred to are also a reasonable
businessmen™® or ‘honest men’, as Lord Steyn has put it.">! The language of the statements
is also to be interpreted in a reasonable manner. This manner of interpretation does not
however reduce statements to their literal meaning, but includes a common sense
interpretation and takes into account the context of the transaction.

The subjective state of mind and subjective intention of a party is irrelevant for the
objective assessment. The ‘objective principle’, protects a party to which a conduct or a
statement is addressed from being surprised by the other party’s subjective understanding
of its own conduct or statement. For example, if one party states A, but subjectively means
B, the other party does not have to guess what B meant;* it is sufficient to rely on an
understanding that a reasonable person in the same situation would have. Without this

1%% attorney General of Belize v. Belize Telecom Ltd [2009] UKPC 10 [2009], 1 WLR 1988 [16] (Lord Hoffmann).

" pid.
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7 McCutcheon v. David MacBrayne Ltd [1964] 1 WLR 125 (HL) 128 (Lord Reid).
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Hoffmann).

% McLauchlan 2005, at 484.

See for example Fiona Trust and Holding Corporation v. Privalov [2007] UKHL 40, [2007] 4 All ER 951.

Steyn 1997.

Andrews 2015, para 1.22. See Paal Wilson & Co A/S v. Partenreederei Hannah Blumenthal (The Hannah Blumenthal)
[1983] 1 AC 854 (HL).

148

150
151
152



120

protection, a ‘serious inconvenience would be caused by allowing a party to rely on his “real
intention””.™® It would also be practically difficult for a court to determine what a party
subjectively intended by conduct or a statement.™*

Furthermore, when ascertaining the meaning of contractual provisions, English law makes a
distinction between express and implied terms. Express terms are those stated by parties in
their written document, primarily contracts. Their meaning can be construed by the court.™
Construction is a ‘process by which a court determines the meaning and legal effect of a
contract’.®® At the same time, if parties have not expressly stated all the terms of a

particular type of transaction, a court may imply a term into the transaction.
5.4.4.2. Ordinary meaning

In accordance with the objective principle mentioned earlier, the English courts rely
primarily on the plain and ordinary meaning of the parties’ statements. This is not to say
the context is not relevant, but the literal and primarily linguistic interpretation is given
priority above the teleological or contextual interpretation. This is especially true for
interpretation in the context of commercial transactions. As Lord Diplock stated, ‘if detailed
semantic and syntactical analysis of words in a commercial contract is going to lead to a
conclusion that flouts business commonsense, it must be made to yield to business

commonsense’.™>®

5.4.4.3. Implied terms

An English court may imply into a transaction a term that is not expressly stated by the
parties, if this term constitutes an integral part of a transaction.™ Implication is made
frequently. Andrews notes: ‘implied terms... are more common than express terms. Every
day, millions of transactions are entered into without writing and without a single spoken
word’.*®® He explains further that ‘against this silent background, the law fleshes out these
transactions by implying terms’.*®*

Implication is, however, subject to several boundaries, especially in commercial
transactions. The House of Lords has held generally, that terms cannot be implied if they
would contradict terms clearly expressed by the parties. As stated by Lord Hoffmann, ‘the

proposed implied term must spell out what the contract actually means:'®2

[jludges ... have no right to make contracts for the parties. Their province
is to interpret contracts. But language is imperfect and there may be, as it
were, obvious interstices in what is expressed which have to be filled up.

133 Treitel 2007, para 1-002.
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English law recognizes three different types of implication of terms. Terms can be implied
firstly, in law, secondly, in fact, or thirdly, based on an existing custom or usage. Firstly,
when the courts imply a term in law, they apply minimal rules for the operation of a
standard legal relationship. One of the most common examples is the implication of a
‘reasonable’ price in sales contracts. Courts may imply the price if parties to a contract have
not agreed the price and consider price not to be an essential term that should be
negotiated before a contract can be considered formed.'®® In the words of Lord Steyn, terms
implied in law are ‘incidents impliedly annexed to particular forms of contracts...Such
standardized implied terms operate as general default rules’.***Terms are implied in law on
the basis of statutes'® containing rules inherent to certain types of transactions or based on
judicial precedent. In the latter case, courts are guided by policy considerations. They take
into consideration not only the ‘necessity’ of implying a term ‘in order to give business
efficacy to the transaction’. This requirement has been established in Liverpool City Council
v. Irwin.*®® They also take into account what is ‘reasonable’ in transactions of a certain
type.'® In this way, higher courts add a term implied judicially to the terms implied by virtue
of a statute.'®® An example of a term implied judicially is the obligation of confidentiality in
arbitration.*®

Secondly, terms implied in fact have been characterized by Lord Wright in Luxor
(Eastbourne) Ltd v. Cooper as follows. He starts by noting that the ‘presumption is against
the adding to contracts of terms which the parties have not expressed’.!”° The starting point
is that parties include into their agreement all the matters they find important. But Lord
Wright goes on to state that sometimes the court needs to imply a term to give ‘business
efficacy’ to the transaction ‘as the parties must have intended’.'’* The court implies terms
to give effect to the intention of the parties. By implying terms in fact, courts do not create
contractual terms instead of the parties, nor do they refer to policy considerations. Neither
do they rely on what is ‘reasonable’ or ‘fair’ in the circumstances of the case'’? (by contrast
with the implication of terms in law).}”® Thirdly, a court can also imply a term that

183 sale of Goods Act 1979 (section 8) and Supply of Goods and Services Act 1982 (section 15(1)). Furmston and Tolhurst

note that this type of implication is not common for transactions relating to the sale of land. See Furmston/Tolhurst 2010,
at 362 (footnote 35).

18% Steyn 1997, at 433, 442.

For example, Sale of Goods Act 1979.

166 11977] AC 239 (HL).

167 See, for instance, Crossley v. Faithful & Gould Holdings Ltd [2004] EWCA Civ 293, [2004] 4 All ER 447 (employment).

188 | uxor (Eastbourne) Ltd v. Cooper [1941] AC 108 (HL) 137 (Lord Wright); Lister v. Romford Ice and Cold Storage Co Ltd
[1957] AC 555 (HL) (contract of employment).

%9 pMichael Wilson & Partners Ltd v. Emmott [2008] EWCA Civ 184, [2008] CP Rep 26.

17011941] AC 108 (HL) 137 (Lord Wright).

1 |bid.

172 teyn 1997, at 442.

The test of ‘business efficacy’ and the ‘officious bystander’ complementing each other are used for this purpose. The
‘business efficacy’ test, also called ‘The Moorcock test’ assesses whether a contract did not become futile in the
circumstances of the case. ‘The Moorckock’ case is the main authority on the ‘business efficacy’ test. The defendant
contracted to discharge the claimants’ vessel. To do so, the defendant had to moor the vessel along the river. During this
process, the vessel was damaged because the jetty of the river was not deep enough for this mooring. The Court of Appeal
held that there was an implied term that a company contracted to discharge the vessel should have taken reasonable steps
to prevent physical damages to the vessel, if it had to moor it before discharging. Otherwise, the contract for discharging
the vessel would not make sense. ‘The implication is to give such business efficacy to the transaction as must have been
intended at all events by both parties who are businessmen; not to impose on one side all the perils of the transaction, or
to emancipate one side from all the chances of failure...’(The Moorcock (1889) 14 P.D. 64, CA, at 68 per Bowen LJ).

In applying the ‘officious bystander test, the courts inquire whether parties would have obviously included a term in
question in their contract during negotiations. This test has ‘a very high threshold’ (Andrews 2015, para 13.09) in the sense
that the term will not be implied if a party can substantiate that he would not agree on this during the formation of
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corresponds to a custom or trade usage — rules characteristic to a particular sector of trade
and customs — rules proper to a particular location.*”

A custom or trade usage should fulfil certain criteria in order to be implied. The
requirements for an implication based on a custom have been summarized in Cunliffe-Owen
v. Teather & Greenwood. It must be notorious, certain, reasonable and not contrary to
law:"

For the practice to amount to such a recognised usage, it must be certain,
in the sense that the practice is clearly established; it must be notorious, in
the sense that it is so well known, in the market in which it is alleged to
exist, that those who conduct business in that market contract with the
usage as an implied term; and it must be reasonable.

Furthermore, according to the House of Lords, in order to be implied, the trade usage
should be ‘universal and acknowledged’.'’® Notably, courts also seek to ascertain that the
trade usage to be implied is respected.’”’

5.4.4.4. Issues of law and fact

178 More specifically, defining the

Once the meaning is defined,

In English law, construction is a mixed issue of law and fact.
meaning of the parties’ acts is regarded as an issue of fact.
the ascertainment of its effects is an issue of law.**°

179

5.4.4.5. Parol evidence rule

According to English law, no extrinsic evidence, primarily oral statements, may be used for
interpretation of a contract concluded in writing. This is referred to as the ‘parol evidence
rule’.”®! Interpretation of letter of intent is an exception to this rule. Extrinsic evidence is
admitted, in particular if the document was not intended to form the entire agreement
between the parties. Furthermore, if a document in question is not intended to be a
contract, extrinsic evidence is admitted for defining the intentions of the parties. Finally, in

proving customs or mercantile usage, extrinsic evidence may be used.'®?

5.5. Non-contractual doctrines mandatorily applicable to negotiations

contract (See Shirlaw v. Southern Foundries [1939] 2 KB 206 (EWCA) and [1940] AC 701 (HL), the leading decision on the
‘officious bystander’ test).

174 Liverpool City Council v. Irwin [1977] AC 239 (HL) 253 (Lord Wilberforce); Baker v. Black Sea & Baltic General Insurance
Co Ltd [1998] 1 WLR 974 (HL).

173 11967] 1 WLR 1421 (EWHC Ch) 1438.

178 Baker v. Black Sea & Baltic General Insurance Co Ltd [1998] 1 WLR 974 (HL) 983 (Lord Lloyd of Berwick, referring to Lord

Millett).
177

178

General Reinsurance Corporation and Others v. Forsakringsaktiebolaget Fennia Patria [1983] QB 856 (EWCA).
Chitty on Contracts 2015, para 13-047.
7% Simpson v. Margitson (1847) 116 ER 383 (Court of Queen’s Bench).
180 Bowes v. Shand (1877) 2 AC 455 (HL). See also Chitty on Contracts 2015, para 13-047.
181 Goss v. Lord Nugent [1824] All ER Rep 305 (KBD); Chitty on Contracts 2015, para 13-099.
182 Chitty on Contracts 2015, para 13-110, 13-130.
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The broad scope of freedom of negotiations does not mean that contractual negotiations
represent a period of ‘no law’. A number of doctrines within non-contractual regulation
apply to remedy ‘demonstrated unfairness’*®® or ‘particular problems of unacceptable
conduct occurring in the course of negotiations’*®* in the bargaining process. The regulation
includes tort law (5.5.1), duty of confidence developed in equity (5.5.2), and unjust

enrichment (5.5.3). The doctrine of estoppel deserves a particular note as well (5.5.4).

5.5.1. Tort law

A simple non-disclosure of information in commercial negotiations is regarded as legally
acceptable conduct. Parties have no general obligation to prevent an ‘ordinary bargaining
mistake’*®> in the process of a transaction. Neither are they subject to a duty to disclose
facts relating to their bargaining position, ‘however dishonest such undisclosure may be in
particular circumstances’.’®® An exception to this rule is formed by transactions involving a
fiduciary relationship between the parties.'®’

The line between the (acceptable) non-disclosure and the unacceptable conduct is drawn on
the basis of the doctrine of misrepresentation'® two torts related to misrepresentation. It is
worth noting that English law relies on specific torts rather than on an overarching tort law
duty. At the stage of negotiations, the torts of deceit and negligent misstatement are the
main tools within tort law that form a part of ‘piecemeal solutions’*® to remedy
demonstrated unfairness.

5.5.1.1.  Misrepresentation

Misrepresentation is a false statement of fact made by one party prior to formation of a
contractually binding obligation %0 that induces reliance by the other party and his
contractual assent.’* Misrepresentation made during contractual negotiations can lead to
rescission of contract. This is the most frequent way of applying this doctrine. But
misrepresentation may also constitute an actionable tort if a contract fails to materialize.'*?
To clarify the specific way this is done, the elements of the misrepresentation doctrine may
be briefly addressed in some detail.

Misrepresentation is a statement of fact. Simple statements of intention or opinion about a
fact, about the future or mere ‘puffs’*®> do not represent misrepresentation. However, if a
statement of intention is made dishonestly, e.g. without a real belief in it, this may amount

183 Interfoto Picture Library Limited v. Stiletto Visual Programmes Limited [1989] QB 433 (EWCA) 439 (Lord Bingham).

Cobbe v. Yeoman's Row Management Ltd [2006] EWCA Civ 1139, [2006] 1 WLR 2964 [4] (Lord Mummery).

Andrews 2015, para 9.01.

Chitty on Contracts 2015, para 7-012.

These transactions include insurance, contracts for the sale of land, partnership agreements, various relationship of
trust and confidence.

88 |n this regard, the doctrine of mistake is also mentioned. See Cartwright 2012 on distinction and close relationship
between misrepresentation and mistake. See also Cartwright 2010; Chen-Wishart 2009.

189 Interfoto Picture Library Limited v. Stiletto Visual Programmes Limited [1989] QB 433 (EWCA) 439 (Lord Bingham).

190 Redgrave v. Hurd (1881) 20 Ch 1 (EWCA); Baglehole v. Walters 170 ER 1338 (Assizes); Cottee v. Seaton (Douglas) (Used
Cars) [1972] 3 All ER 750 (DC).

191 English law relating to misrepresentation is complex. It includes rules in common law, equity and provisions of
Misrepresentation Act 1967. Chitty on Contracts 2015, para 7-001 ff.; Feltham/Hochberg/Leech 2004; Andrews 2015,
Chapter 9. See also Cartwright 2012.

192
9 Chitty on Contracts 2015, para 2-216; see also Giliker 2002, at 105 ff.
193 Chitty on Contracts 2015, para 7-007.
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to misrepresentation (the belief is assessed through the objective test).'®® This test

ascertains whether a reasonable person in the same position would believe the
statement.’®® Misrepresentation is made ‘if, at the time when it was made, the person
making the statement did not in fact intend to do what he said or knew that he did not have
the ability to put the intention into effect’.’®®

Misrepresentation is a false statement. The falsity is tested through a common law test laid
down in Avon Insurance plc v. Swire Fraser Ltd.®” If a statement was ‘substantially correct’
and if a change of fact (contained in a statement) would not induce a reasonable person in
the position of the other party to enter into contract, the statement is considered true. By
contrast, if a change to a fact made by a statement would induce a reasonable person in the
position of the other party to enter into a contract, the statement is false.'®

Finally, application of the doctrine of misrepresentation requires reliance on a statement.
The statement should effectively induce the other party to take specific actions,*® e.g. to
accept a particular set of obligations that are less advantageous than the party could
negotiate without misrepresentation.”® Contractual assent or other conduct should be
induced by reliance on this precise statement, but not on other statements or facts.

A causal link must be established between the statement and conduct, whereby the
statement had a ‘decisive influence’ on the conduct in question.”®’ By contrast, in the
absence of reliance, the statement does not amount to misrepresentation.’”> The
representee bears the burden of proof to show that he relied on the statement.’® If the
representee proves that the reliance is ‘material’ upon an objective analysis, that is, if a
reasonable person in the same position would rely on this statement, this constitutes a
sufficient proof of reliance.”®

5.5.1.2. Deceit

The tort of deceit is one of the ways to protect reliance in the course of negotiations in
English law. It enables recovery for a fraudulent misrepresentation.”® The availability of
recovery under the tort of deceit in the context of failed negotiations has been pointed out
in Walford v. Miles.®® The damages were granted on appeal (before the Court of Appeal),
but not discussed subsequently by the House of Lords.

A misrepresentation (a statement with the characteristics mentioned above) is considered
fraudulent if it is made without honest belief in its accuracy or truthfulness. In establishing

%% See Section 5.4.4.1.

Connolly Limited v. Bellway Homes Limited [2007] EWHC 895 (Ch), 2007 WL 1157898; Smith v. Land and House Property
Corporation (1884) 28 Ch 7 (EWCA).

196 Chitty on Contracts 2015, para 7-012.
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198 Avon Insurance plc v. Swire Fraser Ltd [2000] 1 All ER (Comm) 573 (QBD) especially [199]-[205].

199 Strover v. Harrington [1988] Ch 390 (EWHC).

200 Clef Aquitaine Sarl v. Laporte Materials (Barrow) Ltd [2001] QB 488 (EWCA); Huyton SA v. Distribuidora Internacional de
Productos Agricolas SA [2003] EWCA Civ 1104, [2004] 1 All ER (Comm) 402.

21 Andrews 2015, para 9.04; Assicurazioni Generali SpA v. Arab Insurance Group (BSC) [2002] EWCA Civ 1642 [2003], 1 All
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in Derry v. Peek (1889) 14 AC 337 (HL). See also Markesinis/Deakin 2013, Ch. 14.
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fraud, the subjective state of mind of the party making a statement has primary relevance.
As noted in Derry v. Peek, a party making a statement must either know that the statement
is false, or be indifferent to its falsity:>"’

First, in order to sustain an action of deceit, there must be proof of fraud,
and nothing short of that will suffice. Secondly, fraud is proved when it is
shewn that a false representation has been made (1) knowingly, or (2)
without belief in its truth, or (3) recklessly, careless whether it be true or
false. ... [IIf fraud be proved, the motive of the person guilty of it is
immaterial. It matters not that there was no intention to cheat or injure
the person to whom the statement was made.

Reliance on a fraudulent statement is presumed;208 the presumption is rebuttable.

Furthermore, importantly, the liability arising in the tort of deceit may not be contractually
disclaimed or limited. Therefore, liability for deceit may be engaged irrespectively of any
contractual organization of negotiations.

5.5.1.3.  Negligent misrepresentation

The tort of negligent misrepresentation is another means of recovery at the stage of
contractual negotiations. However, this tort covers only specific cases where parties are in a
fiduciary relationship — the relationship of trust. Parties in negotiations do not have a
general duty of care as to the truthfulness of information provided during negotiations.?%
Liability for negligent misstatement (for misrepresentation negligent at common law) may
arise only when a special relationship exists between parties and implies a duty of care. The
duty of care required for the legal protection of reliance on a misrepresentation made
negligently (at common law) has been established by the House of Lords in Hedley Byrne &
Co Ltd v. Heller & Partners Ltd.*™ In this case, a bank provided the claimant with information
confirming the good financial state of a claimant’s client. It turned out, however, that this
information did not reflect its real financial state. The House of Lords held that the
defendant was liable in tort for negligent misstatement (a new type of liability at this time)
and should reimburse pure economic loss sustained by the claimant. A ‘reasonable reliance’
on the statement was held to be primarily relevant. This reliance was said to be based on
the duty of care arising when ‘a person takes it upon himself to give information or advice
to, or allows his information or advice to be passed on to, another person who, as he knows
or should know, will place reliance upon it’.?" The duty of care arises only in a ‘special
relationship’. The House of Lords named two steps to ascertain whether the duty of care
relevant for the tort of negligent misstatement arises:**?

27 (1889) 14 AC 337 (HL) 374 (Lord Herschell).

2% Barton v. County Natwest Ltd [2002] 4 All ER 494 (Note), [1999] Lloyd’s Rep Bank 408 (EWCA) [54]-[56]; Pan Atlantic
Insurance Co. Ltd v. Pine Top Insurance Ltd [1995] 1 AC 501 (HL) 542.

2 see Glen-Mor Fashions Limited v. The Jaeger Company Shops Limited 1991 WL 11780044 (EWCA); Markesinis/Deakin
2013, at 146.

210 11964] AC 465 (HL).

Hedley Byrne & Co Ltd v. Heller & Partners Ltd [1964] AC 465 (HL) 509 (Lord Morris). See also Markesinis/Deakin 2013, at
144 ff.

212 Anns v. Merton LBC [1978] AC 728 (HL) 751-752.
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First one has to ask whether, as between the alleged wrongdoer and the
person who has suffered damage there is a sufficient relationship of
proximity or neighbourhood such that, in the reasonable contemplation of
the former, carelessness on his part may be likely to cause damage to the
latter — in which case a prima facie duty of care arises. Secondly, if the first
guestion is answered affirmatively, it is necessary to consider whether
there are any considerations which ought to negative, or to reduce or limit
the scope of the duty or the class of person to whom it is owed or the
damages to which a breach of it may give rise...

The logical steps for establishing the breach of the duty of care were explained by the House
of Lords in Customs and Excise Commissioners v. Barclays Bank Plc. Lord Bingham reviewed
authorities on three sets of factors to be taken into consideration. The first factor is the
question ‘whether the defendant assumed responsibility for what he said and did vis-a-vis
the claimant, or is to be treated by the law as having done so’.*"* The second one is the

‘volicy’ test:***

commonly known as the threefold test: whether loss to the claimant was a
reasonably foreseeable consequence of what the defendant did or failed
to do; whether the relationship between the parties was one of sufficient
proximity; and whether in all the circumstances it is fair, just and
reasonable to impose a duty of care on the defendant towards the
claimant...

The third test prevents a wide expansion of the implication of the duty:**

Third is the incremental test, based on the observation of Brennan J in
Sutherland Shire Council v Heyman (1985) 157 CLR 424 , 481, approved by
Lord Bridge of Harwich in Caparo Industries plc v Dickman [1990] 2 AC 605
, 618, that:

“It is preferable, in my view, that the law should develop novel categories
of negligence incrementally and by analogy with established categories,
rather than by a massive extension of a prima facie duty of care restrained
only by indefinable ‘considerations which ought to negative, or to reduce
or limit the scope of the duty or the class of person to whom it is owed’.”

Practically, the duty of care in tort has been identified in various contracts involving some
level of trust between the parties. English scholarship refers to such contracts as contracts
uberrimae fidei. These include insurance, sale of land, partnership, various relationships of
trust and confidence, e.g. relations between a bank and its customers, between a lawyer
and its clients.

The case BSkyB Ltd v. HP Enterprise Services UK Ltd™® illustrates the application of the rules
on misrepresentation to letter of intent issued in negotiations. In this case, a company was

13 12006] UKHL 28, [2007] 1 AC 181 [4] (Lord Bingham).
2% |bid.
13 |bid.
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found liable in the tort of deceit for having provided an incorrect estimate of the time
required for performing services under a project. The misrepresentation was made by the
employee of the defendant. The employee was aware of the falsity of the information
provided. The claimant was a satellite broadcaster. He entered into negotiations with a
company providing information technology used in customer relationship management. In
the course of negotiations several documents with different titles were signed. The parties
signed a ‘letter of intent’ and thereafter a contract (the ‘Prime contract’). The execution of
this contract turned out to be longer and more expensive than expected and agreed. The
Prime contract was renegotiated and modified by another document called the ‘letter of
agreement’. However, the parties had further disagreements and the claimant took over the
contractual performance from the defendant. A ‘memorandum of understanding’ was
signed to fix this. When a dispute arose, the satellite broadcaster submitted a claim for
misrepresentation made during negotiations of the first letter of intent. It alleged that the
signing of the the ‘letter of Intent’, the Prime contract and the ‘letter of agreement’ was
induced by a misrepresentation as to the time and costs of the project. He claimed in the
alternative damages for negligent misrepresentation made before signing of the ‘letter of
agreement’. The High Court found no grounds for recovery for negligent misrepresentation,
because no duty of care arose the between parties, according to the court. The claim for
deceit was honoured.

5.5.2. Duty of confidence in relations involving trust

The exchange of information in the course of negotiations may be subject to the duty of
confidence. This duty has been developed in equity and implies that information acquired in
confidence may not be used in an unauthorized a manner, that is, with the goals other than
those pursued during the disclosure.?*” This duty is relevant for the period of negotiations
generally, irrespectively of the existence of a contractually binding confidentiality
obligation.218 In the words of Lord Denning MR in Seager v. Copydex Ltd: the broad principle
of equity that he who has received information in confidence shall not take unfair
advantage of it. He must not make use of it to the prejudice of him who gave it without
obtaining his consent’.**?

The case of Seager v. Copydex Ltd concerned negotiations between an owner of a patent of
a carpet grip and a company that would market this grip. The negotiations lasted for more
than a year, but ultimately failed. Instead of marketing this grip, the company has created its
own grip. While the new product did not infringe the other party’s patent rights, its features
were based on the information disclosed by the patent’s owner during negotiations. The
Court of Appeal held that the company had ‘unconsciously made use of confidential
information given to them by the plaintiff as a spring-board for activities detrimental to him,
thereby infringing a duty of confidence’.??°

The duty of confidence has also been found in a negotiation of a contract for a joint
commercial venture for manufacturing a product.??! For instance, in James Industries Ltd.’s

18 2010] EWHC 86 (TCC), [2010] BLR 267.
217 seager v. Copydex Ltd (No.1) [1967] 1 WLR 923 (EWCA).
218 Cartwright mentions that the ‘proper categorisation of the basis of a claim for breach of confidence is unclear although
well-established in English law’. See Cartwright/Hesselink 2008, at 338.
*'% Seager v. Copydex Ltd (No.1) [1967] 1 WLR 923 (EWCA) 931 (Lord Denning).
220 .
Ibid 924.
22 james Industries Ltd.’s Patent [1987] RPC 235 (PO); Coco v. A.N. Clark (Engineers) Limited [1968] FSR 415 (EWHC Ch).
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Patent, the parties described themselves as ‘partners in a joint commercial venture...in
negotiations towards a written contract’,??? at the time of negotiations. Some of parties’
understandings reached in negotiations were fixed in letters. The court found that the way
the parties negotiated this commercial deal led to the duty of confidence being established.

It is unlikely that the duty (or its implications) may be disclaimed by the parties’ agreements.
The reason for this is the historical roots of the duty which has developed as equitable relief.
A relief in equity has been granted in situations where no other cause of action provided an
adequate remedy. Therefore, equitable relief is by nature within the discretion of the court,

not of the parties.

5.5.3. Unjust enrichment

In English law, performance commenced in anticipation that the final contract would be
concluded can be recovered under the law of restitution and unjust enrichment. This
relatively new branch of law, had developed in the last sixty years and is referred to in some
contemporary sources as ‘unjust enrichment’, whereas earlier sources use the title
‘restitution’.”?

The possibility to recover the reasonable price for goods supplied before the formation of
the final contract has been established by British Steel Corp v. Cleveland Bridge &
Engineering Co Ltd.”** The main authority on the possibility to recover anticipated services is
William Lacey (Hounslow) Ltd v. Davis.**®

Recovery under the law of unjust enrichment includes the assessment of the following
factors. Courts assess firstly, whether the receiving party has been enriched by the
anticipated performance of the other party, in other words, whether some benefit has been
conferred. Secondly, the unjust factor in this transfer should be in place. Mitchell notes that
civil law systems search for absence of legal grounds; by contrast, ‘English law approaches
the issues differently, by asking if there is a positive reason for restitution or “unjust factor”,
ie a legally recognized factor making the defendant’s enrichment unjust’.226 The grounds for
recovery crystallized in the case law include lack of consent and want of authority (that is
deficient intent of the claimant that the defendant enriches at his expense), duress, mistake,
undue influence, total failure of consideration.

It is worth noting that to grant recovery, the courts assess whether one has benefitted from
the anticipated performance. An important factor in this assessment is the question
whether the anticipated performance was requested by the defendant. This implies that the
works or services would be reimbursed. Though, as has been stressed by Strauss QC, no
general principle can be formulated. According to him, it is ‘impossible to formulate a clear
general principle which satisfactorily governs the different factual situations which have

. . . .. 227
arisen, let alone those which could easily arise in other cases’.””’ He stated furthermore:

22 1987] RPC 235 (PO) 235.

?23 The first seminal works by Goff and Jones were entitled ‘The law of Restitution’. The latest edition of this book uses the
term unjust enrichment. See Goff/Jones 2011. As explained by Mitchell with reference to Birks, ‘[t]he difference between
unjust enrichment and restitution is the difference between event and response’. See Mitchell 2015. See also Davies 2010.
?24[1984] 1 All ER 504 (QBD).

22511957] 1 WLR 932 (QBD).

228 Mitchell 2015, para 3.10. See also Goff/Jones 2011, Chapter 16.

27 countrywide Communications Ltd v. ICL Pathway Ltd [2000] CLC 324 (QBD) 349 (Strauss QC).
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Perhaps, in the absence of any recognition in English law of a general duty
of good faith in contractual negotiations, this is not surprising. Much of
the difficulty is caused by attempting to categorise as an unjust
enrichment of the defendant, for which an action in restitution is
available, what is really a loss unfairly sustained by the plaintiff.

Considering the absence of general principles, this Chapter will come back to the cause of
action in restitution in the Section that discusses provisions on costs and anticipated
performance.228 There, several possible causes of action will be put next to each other in
order to contrast the facts of the case and the reasoning adopted.

5.5.4. Note on estoppel

Precontractual reliance can be potentially protected under the doctrine of estoppel. It is
worth noting from the outset, that the doctrine of estoppel offers no general protection of
precontractual reliance in English law. Furthermore, in cases where it has been invoked in
the context of contractual negotiations, this relief has been granted rather infrequently.?*

English law distinguishes three main types of estoppel: promissory estoppel, proprietary
estoppel and estoppel by convention.*° Promissory estoppel is a defence developed in
equity. It prevents a person from acting inconsistently with their own statements or acts: if
one is at the point of dramatically changing his conduct, he may be prevented by the court —
estopped — from doing so. Promissory estoppel can neither be used as a separate cause of
action, nor create new obligations. It is essentially used in disputes arising from an existing
contractual relationship.”®! The doctrine is furthermore used limitedly and ‘serves as a
shield and not a sword’ as was metaphorically noted in Combe v. Combe.?*? This limitation,
referred to as the Combe v. Combe restriction, is consistently maintained in English law.?*
Proprietary estoppel is limited to transactions relating to land. Lord Scott suggested a
potentially broader scope for the application of this doctrine in Cobbe v. Yeoman’s Row
Management Ltd, namely its possible extension to ‘chattels or choses in action”.”*
However, this suggestion has been so far not followed up. Finally, estoppel by convention
offers protection arising from a statement of facts on which both parties agree. Once the
parties have agreed, they will be estopped (prevented by law) ‘as against the other from
questioning the truth of the statement of facts so assumed’.”* This estoppel is not based on
a representation, but on a ‘pattern of visible conduct which indicates a shared

assumption’.?*®

228
229

See Section 5.6.
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Within the academic debate, the following can be noted. According to English legal
academics, a different approach of the Australian High Court might influence the
development of English law. For instance, Furmston and Tolhurst **’discuss an Australian
case Waltons Stores (Interstate) Ltd v. Maher.”®® In that case promissory estoppel was
applied to a precontractual relationship. A remedy in damages was awarded as
precontractual liability. Parties to the dispute worked in the construction industry and
negotiated a project for development of a plot of land. The existing building needed to be
demolished and new buildings constructed at a later stage. The negotiations were broken
off before finalizing the signing of a contract. When negotiations had stopped, a dispute
arose. The draft agreement exchanged by the parties stated that negotiations were ‘subject
to contract’. However, at the time of breaking off negotiations, one party had already
started demolition. The Australian court applied promissory estoppel, reasoning as follows.
There was a promise on which one party relied. On the facts of the case, the promissor
could not deny the existence of a promise. Therefore, equity applied in favour of the
promissor. Another Australian case states that if one party can reasonably assume from the
conduct of the other party that a contract will be concluded, a defence of promissory
estoppel may be granted.”*®

However, despite the fact that the Australian approach has some similarity to the English
reasoning,”*® academic commentators note that English law is not likely to literally follow
the Australian approach in the future. According to Furmston and Tolhurst, this is precluded
by the general differences within the doctrines of promissory estoppel and consideration in
English and Australian law. Macfarlane argues that the doctrine of promissory estoppel has
not been applied in a coherent way.**'Cartwright and Hesselink note that the application of
the doctrine of estoppel to the precontractual phase ‘has not yet fully matured in English
law’. 2%

5.6. Dynamics of negotiations addressed in case law

5.6.1. Provisions on costs and anticipated performance: three lines of cases

The English law approach to costs and anticipated performance is demonstrated by three
lines of cases. In all of these, the anticipated performance was started before the ‘closing’ of
the transaction. In the first line of cases, the court found that the final contract was formed.
Contractual causes of action have been granted to both parties. In the second line of cases,
anticipated performance was remedied as unjust enrichment. The third and the last line of
cases discussed relates to a situation no less important. In this situation no remedy was
granted for anticipated performance that clearly involved risk-taking, inherent to the
adversarial position of the parties. The bases of differences drawn between these three
approaches will be now discussed in some more detail.

57 Eurmston/Tolhurst 2010, at 386 ff.

Waltons Stores (Interstate) Ltd v. Maher (1988) 164 CLR 387.

Austotel Pty Ltd v. Franklins Selfserve Pty Ltd (1989) 16 NSWLR 582.

See Furmston/Tolhurst 2010, para 12.59 (footnote 104) referring to Amalgamated Investment & Property Co Ltd v.
Texas Commerce International Bank Ltd [1982] QB 84; Taylors Fashions Ltd v. Liverpool Trustees Co Ltd (1979) [1982] QB
133n; Norwegian American Cruises A/S v. Paul Mundy Ltd, The Vistafjord [1988] 2 Lloyd’s Rep 343 ). See also Bant/Bryan
2015.

**1 Macfarlane 2010.

242 Cartwright/Hesselink 2008, at 463.
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5.6.1.1.  Contractual causes of action granted to both parties: RTS Flexible
Systems v. Molkerei Alois Miiller

In the first line of cases, English courts have upheld the final contract as binding when the
transaction has been completed to a large extent on both sides of negotiations. The final
contract was upheld as binding in this way in RTS Flexible Systems Ltd v. Molkerei Alois
Miiller GmbH & Co KG.**® The facts of this case are mentioned earlier in Section 5.4.2.3. A
letter of intent issued in this case attempted to negate contractual intent. However, as a
matter of fact, the transaction proceeded, the equipment was supplied, and a large amount
of the price was paid. The Supreme Court emphasized in this decision that the parties had
finalized negotiations and had executed a considerable part of the transaction. According to
the Supreme Court, this constituted an implied waiver of the ‘subject to contract’ bar that
would otherwise negate any intention to create legal relations. Consequently, contractual
causes of action were allowed to both parties. More specifically, one party could claim
payment of the contractual price, and the other party was enabled to submit a claim for
defects in quality of performance.

By contrast to RTS Flexible Systems Ltd v. Molkerei Alois Miiller GmbH & Co KG, an
‘intermediary contract’, but not the entire final contract can be recognized as binding. This
approach has been applied to letter of intent whereby one party undertook to reimburse
preliminary costs necessary for a future eventual contract.”* A recent example is provided
by Diamond Build Ltd v. Clapham Park Homes Ltd.** Parties signed a letter of intent within
negotiations of a construction project. The document explicitly mentioned a request to start
works. At the same time, it provided that the works would be reimbursed. The letter of
intent also contained a limitation of responsibility in case no contract came into existence.
The parties formulated this in the following terms:**®

We confirm that it is our intention to enter into a Contract with you ...[1]

Clapham Park Homes Ltd wish that you now commit the appropriate
resources to permit you to ... diligently proceed with the refurbishment
works to achieve an overall completion with 36 working weeks from the
date of possession. [2]

Should it not be possible for us to execute a formal Contract with you in
place of this letter, we undertake to reimburse your reasonable costs up to
and including the date on which you are notified that the Contract will not
proceed provided that the Supervising Officer is satisfied that those costs
are appropriate and that, in any event, total costs will not exceed the sum
of £250,000 ... [4]

2%312010] UKSC 14, [2010] 1 WLR 753.

%% Diamond Build Ltd v. Clapham Park Homes Ltd [2008] EWHC 1439 (TCC), [2008] CILL 2601; Jarvis Interiors Ltd v. Galliard
Homes Ltd [2000] CLC 411 (EWCA); Benourad v. Compass Group Plc [2010] EWHC 1882, 2010 WL 2937470 [106] (Beatson
J). See also Smit International Singapore Pte Ltd v. Kurnia Dewi Shipping SA (The Kurnia Dewi) [1997] 1 Lloyd’s Rep 552
(QBD).

245 2008] EWHC 1439 (TCC), [2008] CILL 2601.

26 |bid [7].
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Clapham Park Homes Ltd do not undertake to reimburse any anticipated
profits for the works as a whole, nor actual costs or actual or theoretically
incurred general or specific overheads arising after the date of notification
that no further work is to be carried out. [5]...

It is hereby confirmed that the undertakings given in this letter will be
wholly extinguished upon the execution of the formal Contract. [8]

The works were started based on this letter of intent. In a dispute that arose later, the High
Court had to assess the meaning and the validity of the letter of intent. It came to the
conclusion that the letter of intent ‘did give rise to a (relatively) simple form of contract’.2
The main reason for this conclusion was that the letter of intent expressed the intention to
enter into a contract. It contained an undertaking to pay reasonable costs, ‘albeit up to a
specific sum’. Moreover, ‘[t]he fact in the penultimate paragraph that the undertakings
given in the letter are to be “wholly extinguished” upon the execution of the formal contract
point very strongly to those undertakings having legal and enforceable effect until the
execution of the formal contract’.”*

A cap on the costs that one of the parties undertakes to reimburse has been also upheld as
binding. For example, in Mowlem Plc (t/a Mowlem Marine) v. Stena Line Ports Ltd, parties
signed several letters of intent within a project for the construction of a port terminal. Stena
issued a letter of intent stating that the costs will only be paid up to the amount of £10

11 24
million:*

Stena’s further acceptance of works after the 18 th July 2003 and/or once
the value of the Works being carried out exceeded the value of £10 million
and/or Stena's further request after these events that the said works be
carried through to completion.

Subsequently, a dispute arose. Mowlem claimed in court that it should be implied that
Stena should pay a reasonable price for the works, not limited by the provision of letter of
intent quoted above. The court decided that each letter of intent was contractually binding.
On this basis, the parties’ rights to a claim and a counterclaim were granted. The Judge
Seymour QC interpreted the letter of intent strictly. He invoked the commercial sense of this
document and its literal interpretation:>>°

Grammatically that is what the letter said, and it would make no
commercial sense to have a financial limit on Stena's obligations to make
payment which could be avoided by the simple expedient of continuing to
carry out work after 18 July 2003. It would be even more bizarre
commercially if the financial limitation on Stena’s obligations could be
avoided simply by Mowlem exceeding that limit.

As a result, the provision limiting the reimbursement of costs was also upheld as binding,
and no reasonable price was implied.

7 |bid [51].

28 |bid.

249 2004] EWHC 2206 (TCC), 2004 WL 2270265 [8]
20 |bid [44] (Seymour QC).
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5.6.1.2.  Only restitution allowed: British Steel Corp v. Cleveland Bridge and
Whittle Movers v. Hollywood Express

The second line of cases involves situations where works or services have been requested by
one party and executed during the course of negotiations at the stage when no essential
conditions of the final contract were agreed. In this type of situation, the existence of a
contractual cause of action has been denied. By contrast, an action in restitution for unjust
enrichment —a non-contractual cause of action — has been allowed.

The leading case in this line is British Steel Corp v. Cleveland Bridge & Engineering Co Ltd.”?
In this case, arties entered into negotiations about the fabrication by one party of ‘steel
nodes’ that the other party needed in its construction works. In anticipation of a contract,
the goods were requested in a letter of intent. It stated follows:**?

We are pleased to advise you that it is the intention of Cleveland Bridge &
Engineering Co Ltd to enter into a sub-contract with your Company for the
supply and delivery of the steel castings which form the roof nodes... and
we request that you proceed immediately with the works pending the
preparation and issuing to you of the official form of sub-contract.

The goods were manufactured and a considerable part was supplied, but not paid for.
Neither at the time of supply nor later was the contract concluded. The parties never went
further than negotiations, because no agreement was reached about the price of goods to
be supplied, dates of delivery, or about the liability for consequential loss.”® The
negotiations broke down. The manufacturer of steel nodes sued for payment for the goods
supplied on an extra-contractual basis. It sued in restitution on a quantum meruit basis.”*
The other party replied by a counterclaim for breach of contract, alleging defects in quality
of the delivered goods and a late delivery.

Goff J reasoned as follows. He contended first that the negotiations about the contemplated
contract were not finalized substantially. The court had no sufficient guidance in order to

decide on its terms:>>®

not least on the issues of price, delivery dates, and the applicable terms
and conditions. In these circumstances, it is very difficult to see how BSC,
by starting work, bound themselves to any contractual performance. No
doubt it was envisaged by CBE at the time they sent the letter that
negotiations had reached an advanced stage, and that a formal contract
would soon be signed; but, since the parties were still in a state of
negotiation, it is impossible to say with any degree of certainty what the
material terms of that contract would be.

Consequently, according to the court, no contractually binding obligations arose out of the
letter of intent, while the commenced performance does not automatically imply that a
contract was concluded. The claim in restitution was satisfied. The court awarded a sum of

231 1984] 1 All ER 504 (QBD).

> bid.
23 |bid 509-511 (Goff J).
2% see Section 5.5.3 on this cause of action.

3% British Steel Corp v. Cleveland Bridge & Engineering Co Ltd [1984] 1 All ER 504 (QBD) 510 (Goff J).
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restitution deemed to be reasonable, namely the amount of the market price of the ‘steel
nodes’ supplied. By contrast, the contractual counterclaim made by the other party was
dismissed. Following British Steel Corp v. Cleveland Bridge & Engineering Co Ltd,*® an action
in restitution for unjust enrichment on the quantum meruit basis is available in situations
where the court is unable to define conditions of the future contract, but goods have been
supplied in the course of negotiations.

A similar cause of action is available for services rendered in contemplation of a contract
before finalizing negotiations. Services are reimbursed on a quantum valebat basis (on the
basis of their reasonable value). This has been established by Planche v. Colbourn.®’

A good illustration of an award in quantum valebat is provided in Whittle Movers Ltd v.
Hollywood Express Ltd.?® That case is close in time to RTS Flexible Systems Ltd v. Molkerei
Alois Miiller GmbH & Co KG.*>® However, the Court of Appeal came to a different solution. In
Whittle Movers Ltd v. Hollywood Express Ltd,*® the Court of Appeal applied British Steel
Corp v. Cleveland Bridge & Engineering Co Ltd*®" and allowed a claim on the basis of unjust
enrichment, while the existence of a contractual claim was denied. According to the facts of
this case, Hollywood announced a tender for distribution of its parent company’s food and
drink products. The invitation to tender was made ‘subject to contract’. This statement was
included in clause 2.4 of the tender ‘Acceptance of the Tender Response’.?*> Whittle won
the tender, and the parties started negotiations in contemplation of a contract. They
envisaged that the contract would provide for rights of distributorship for six years. Whittle
would undertake to distribute Hollywood’s ‘blockbuster’ products, and during the first year
of the contract the distribution would be free of charge. Parties signed a letter of intent
cited by the Court of Appeal:*®?

Letter of intent between Hollywood Express Limited (“HE”) and Whittles
Movers Limited (“Whittles”) regarding provision of distribution services

Please accept this letter as confirmation of HE's intention to enter into
contract with Whittles for the supply of distribution services.

The implementation of this letter of intent is subject to the negotiation and
execution of mutually satisfactory and legally binding documentation. The
contract will be on the terms of the draft contract attached to HE’s
invitation to tender, amended to take into account the commercial details
agreed during the tender process. The first draft of the contract will be
issued by HE’s legal team. For the avoidance of doubt, this letter of intent
does not bind either party to enter into a contract for supply of distribution
services, and any work undertaken by either party in anticipation of such
contract shall be at that party’s cost and risk ...

After signing this letter of intent, negotiations continued, but Whittle supplied goods and
invoiced for them at the prices mentioned the draft supply agreement. In the meantime,

6 11984] 1 All ER 504 (QBD).
7 (1831) 131 ER 305 (Court of King’s Bench). See also William Lacey (Hounslow) Ltd v. Davis [1957] 1 WLR 932 (QBD).
28 2009] EWCA Civ 1189, [2009] 2 CLC 771.
29 [2010] UKSC 14, [2010] 1 WLR 753.
%69 2009] EWCA Civ 1189, [2009] 2 CLC 771.
1 11984] 1 All ER 504 (QBD).
EZ Whittle Movers Ltd v. Hollywood Express Ltd [2009] EWCA Civ 1189, [2009] 2 CLC 771 [5].
Ibid.
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Hollywood was acquired by another company. It gave a notice of termination of the
relationship with Whittle: either the termination of the agreement with Whittle or of the
‘interim agreement’ that the parties referred to in negotiations. Whittle claimed that rather
than an interim agreement, a long-term contract had been concluded, or, alternatively, that
the price to be paid for the goods supplied should be a reasonable price — the amount
higher than the lower price stated in the draft long-term agreement. According to Whittle,
paying the price stated in the long-term contract would make sense economically only if this
was indeed a six-year contract.

The Court of Appeal decided that the parties were not bound by any contractual obligations,
because they had not finalized their negotiations. It was held that a payment for goods
supplied should be done on the basis of restitution. The amount of the award should equal a
reasonable sum for the goods delivered, estimated on the quantum valebat basis. The Court
of Appeal reasoned as follows. On the facts of this case, negotiations were not finalized.
According to the Court of Appeal, the first question to answer was whether the relationship
could be regarded as contractual, or, by contrast whether it was only an adversarial
negotiation. Lord Waller stated: 264

There may be little distinction between an “if” contract entitling the
provider of services to reasonable remuneration and a restitutionary
remedy based on the unjust enrichment of the recipient of the services in
many cases but before it is possible to find any contract, whether “if” or
executory, it is necessary to analyse precisely the terms so as to test
whether the reality is that such terms are still under negotiation and the
proper answer is no contract.

Waller U also suggested that there is no need to seek to find a contract in cases where relief
on the basis of restitution and unjust enrichment is possible.?®

In Goff and Jones 7th Edition page 662 there is a reference to an article by
Professor McKendrick in which the professor argues that a court should
not strain to find a contract because a restitutionary remedy can solve
most if not all the problems. [See footnote 7]. That, it seems to me, is the
correct approach.

According to the Court of Appeal, the ‘subject to contract’ statement precluded the
formation of a contract®® and prevented the court from implying an agreement. Therefore
a reasonable remuneration on the basis of restitution was granted. It was noted: 267

[N]ot only was there no necessity to find some executory contract, there
was a difficulty and thus no necessity in finding even what Goff J called an
‘if contract because terms as to performance were still under negotiation.

%4 Whittle Movers Ltd v. Hollywood Express Ltd [2009] EWCA Civ 1189, [2009] 2 CLC 771 [15] (Lord Waller).

2 |bid
%% |hid [6], [19], and [90] (Lord Waller).
%7 |bid [19]-[21] (Lord Waller).
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All negotiations were subject to contract and no binding arrangement was
to come into existence until a formal document was signed.

Lord Waller stressed that it ‘does not follow that if goods or services were provided before
the contract was signed Whittle were not entitled to some remuneration and thus the
receipt of remuneration does not of itself dictate that there was a contract’.?®® According to
him, the ‘question whether he should have directed an inquiry as to whether further
remuneration was due depended on whether it was arguable that Hollywood had been
unjustly enriched.?®

As a result, the Court of Appeal awarded a higher price than that intended by the parties (in
the letter of intent and other documents exchanged in negotiations). As Andrews notes in
analysing this decision, the Court of Appeal had an option to follow the amount of the
bargain reflected by the parties in the precontractual documents, rather than a reasonable
market price, but did not take up this opportunity. The reference to market price made the
approach of the court favourable for the supplier, compared to the party receiving the
goods. Edelman notes that an award in restitution for unjust enrichment is always an
imposed award, ‘imposed upon the parties irrespective of the price that they might have
agreed’.””®

These two lines of cases illustrate the patterns of remedies available when the works or
services are started in contemplation of a contract during the process of contract formation
(that is not always finalized). The remedies vary from the full scope of contractual remedies
made available by the court to allowing only the claim in restitution. In Serck Control Ltd v.
Drake & Scull Engineering Ltd, Hicks QC stated: 271

At the first end of the spectrum ..the measure should clearly be the
reasonable remuneration of the claimant; at the other it should be the
value to the defendant. In between there is a borderline, the position of
which may be debatable.

In RTS Flexible Systems Ltd v. Molkerei Alois Miiller GmbH & Co KG,*’* the contractual causes
of action were granted to both parties (not only was the payment for works allowed, but
also the other party’s counterclaim for alleged defects in performance). As stated by the
Supreme Court, ‘[t]he decision in the British Steel case was simply one on the other side of

the line’.?”

5.6.1.3.  No remedy for taking a business risk: Regalian Properties v. London
Docklands

The third line of cases relates to the situations where starting works or services in
contemplation of a contract is considered as taking a business risk; this does not entail any
reimbursement. Starting works or services without being sure that they would be

%8 |hid.

%9 |bid.

0 Edelman 2010, at 179.

1 (2000) 73 Con LR 100 (QBD) [35].
272 2010] UKSC 14, [2010] 1 WLR 753.
3 |bid at [54] (Lord Clarke).
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remunerated was considered by English courts as commercial risk taking. A party that takes
this risk is not entitled to recover for the costs it incurs, especially if the works have not
been requested by the other party.?’*

An illustration is provided in Regalian Properties Plc v. London Docklands Development
Corp.275 In that case, parties entered into negotiations about a development of land for
housing. Regalian was chosen by London Docklands as a potential contractor, but several
points had to be agreed. The negotiations started subject to several conditions. These were
‘subject to ... contract, the district valuer’s certificate of market value’. Furthermore, the
entire scheme should have achieved ‘the desired design quality and the obtaining of
detailed planning consent’.’® In contemplation of the eventual contract Regalian proceeded
to prepare the land. It paid almost £3 million to professional firms in respect of the
development. However, the parties could not reach agreement on the price, the
negotiations broke down, and the project was abandoned. Regalian claimed reimbursement
of the costs it incurred, submitting a claim for restitution.

The court refused to grant an award for restitution for the following reasons. Firstly, Rattee J
noted that in the course of negotiations, Regalian had requested an assurance that it would
be compensated for the preparatory work. London Docklands refused to provide such an
assurance. Secondly, the court emphasized that London Docklands did not request Regalian
to perform the services in question. He noted that the costs ‘had been incurred not by way
of accelerated performance of an anticipated contract at the defendant’s request but for
the purpose of putting themselves in a position to obtain and perform the contract’.”’”’
According to the court, Regalian ‘must be taken to know’?’® that works might not be
reimbursed in this situation. The request by the other party constitutes the main difference
between this case and the British Steel Corp v. Cleveland Bridge & Engineering Co Ltd*”
case, where supply of goods was requested by the other party. On this basis, Rattee J has
distinguished this case from both British Steel and William Lacey.”® The High Court added in
Countrywide Communications Ltd v. ICL Pathway Ltd, that the ‘the terms in which the
request to perform the services was made may be important in establishing the extent of
the risk (if any) which the plaintiffs may fairly be said to have taken that such services would
in the end be unrecompensed’.”®* Thirdly, London Docklands had not benefited from these
works at the expense of Regalian, whereas the fact that one party has benefited at the
expense of the other is a necessary element of a claim in unjust enrichment.

7% Brewer Street Investments Ltd v. Barclays Woollen Co Ltd [1954] 1 QB 428 (EWCA); Jennings and Chapman v. Woodman,

Matthews & Co [1952] 2 TLR 409 (EWCA); Regalian Properties Plc v. London Docklands Development Corp [1995] 1 WLR 212
(EWHC Ch); Easat Antennas Limited v. Racal Defence Electronics Limited 2000 WL 1084506 (EWHC); Goff/Jones 2007, para
26-010.

7% 11995] 1 WLR 212 (EWHC Ch).

78 |bid 212.

777 |bid 214.
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79 11984] 1 All ER 504 (QBD)

8 William Lacey (Hounslow) Ltd v. Davis [1957] 1 WLR 932 (QBD).

%81 12000] CLC 324 (QBD) 349 (Strauss QC).
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5.6.2. Confidentiality

A contractual obligation of confidentiality inserted in a letter of intent has been held to be
enforceable in English case law.”®® A confidentiality (or non-disclosure) agreement is an
‘agreement according to which one or more parties oblige themselves to keep secret the
information that was revealed to them during or prior to the conclusion of a contract ... as
well as not to use such information for another purpose(s) than the one(s) which was (were)
foreseen’.?®®

For instance, in JSD Corporation PTE Ltd v. Al Waha Capital PISC, Second Waha Lease Lt“d,284
the parties entered into negotiations about the sale of an aircraft. A letter of intent
established in the course of negotiations contained a confidentiality clause. Both parties
undertook, in particular, not to render the content of negotiations public through a press
release, or to disclose the information exchanged in negotiations in any other way. The
clause stated as follows:**

13. Confidentiality

The terms and conditions set out in this Letter shall remain confidential
between the parties and each party acknowledges that this Letter contains
commercially sensitive information and agrees not to disclose same except
to their respective Boards of Directors, advisers and employees or potential
financiers of the Aircraft or as otherwise agreed between the parties or
required by applicable law. No press release may be made by either party
without the other party's consent to the release and its content.

The potential buyer paid a deposit for the aircraft, but the negotiations broke down. The
potential buyer submitted a claim for return of the deposit.

It is important to note that the provision on the confidentiality obligation as such was not
the main issue in this case. The legal issue of the dispute was broader and concerned the
meaning and enforceability of the letter of intent. In giving a legal qualification to the
provisions of this document, the High Court noted that the parties had expressly mentioned
in the letter of intent which obligations should become contractually binding. The
confidentiality clause was clearly mentioned as binding in the text of letter of intent. It
stated as follows: *%°

[T]he terms of this Letter do not and are not intended to create binding
legal obligations on the parties hereto with the exception of this clause and
clauses 5, 11 and 13 [confidentiality]...

The High Court gave effect to the strict meaning of the parties’ formulation, and
confidentiality was one of the obligations upheld as contractually binding.

22 English law, furthermore if a confidentiality agreement requires the recipient of information to impose a similar

restriction on any third party to which it might provide information, and the recipient fails to do so, it can be liable for
damages. This principle was introduced by Dorchester Project Management Ltd v. BNP Paribas Real Estate Advisory UK Ltd
[2013] EWCA Civ 176, 2013 WL 617411.

3 Marchandise 2002, at 741.

284 12009] EWHC 583 (Ch), 2009 WL 648840.

25 |bid [83].

?8 JSD Corporation PTE Ltd v. Al Waha Capital PISC, Second Waha Lease Ltd [2009] EWHC 583 (Ch), HC, at [83].
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A division of the letter of intent into binding and non-binding provisions was also made by
the parties in Charles Shaker v. Vistajet Group Holding SA. There as well the provision on
confidentiality was expressly stated to be binding:**’

Other than the provisions relating to the application, payment and refund
of the Deposit and the confidentiality provisions hereunder, it is specifically
understood and agreed that this Letter of Intent does not constitute a
binding agreement ...

This division was also upheld as enforceable, indirectly pointing to the legal effect of the
obligation of confidentiality.

5.6.3. Dispute resolution
5.6.3.1.  Choice of law

As noted in the Chapters on Dutch and French law, the law applicable to cross-border
contractual relationships is defined according to a uniform instrument: the Rome |
Regulation (Rome 1).2®® Another uniform instrument — Rome Il Regulation (Rome ) —
provides the rules on the law applicable to cross-border non-contractual relationships.?®
These instruments are applied by the courts in the EU to disputes with an international
element. Rome | expressly excludes obligations related to the mere formation of contract
from the scope of this Regulation. Rome Il is therefore relevant. According to the main
relevant rule of Article 12 Rome II, the law applicable to precontractual obligations is the
law of the contract which would have come about if the negotiations had not failed.*®

This raises the question of whether English parties may submit negotiations to a chosen law.
Reformulating the question, do the courts hold provisions submitting negotiations to a
particular law to be an enforceable contractual obligation? This question has not been
specifically addressed in the English case law. At the same time, the question may be
answered in the positive. In several cases involving a dispute relating to a letter of intent
having an international element, the choice of law has been followed. It is fair to note that
in all the cases, the parties chose English law as the law applicable to the letter of intent.

For example, in JSD Corporation PTE Ltd v. Al Waha Capital PISC, Second Waha Lease Ltd,**"
the High Court gave effect to the choice of law made in a letter of intent. The letter of intent
was divided into binding and non-binding provisions, and choice of law was one of the
provisions included in the binding part. The parties to the dispute were incorporated in the
United Arab Emirates (the defendant) and in Singapore (the claimant). They chose English
law in a letter of intent. The High Court accepted jurisdiction. However, it was done in a
somewhat nuanced way. In accepting jurisdiction, the court emphasized the link between
the nature of the remedy sought and acceptance of jurisdiction by the English court. The
dispute related to a sale of an aircraft. The claimant sought to impose a freezing injunction
on the aircraft located at the time of the dispute in an airfield in Southend in Essex. The

287
288

[2012] EWHC 1329 (Comm), [2012] 2 All ER (Comm) 1010 [3].

Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 On the Law Applicable to
Contractual Obligations (Rome 1).

% 5ee Section 3.7.9.

20 Article 12 Rome | provides also rules to define applicable law if the law that would have been applied to the negotiated
contract cannot be identified. See also Asser/Kramer & Verhagen 10-111 2015, para 1199-1203.

21 2009] EWHC 583 (Ch), 2009 WL 648840.
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judge noted at the same time that ‘even though English law and English jurisdiction were
chosen by the parties a judgment obtained in this jurisdiction will not be enforced by the
UAE courts’.?®? In this way, ‘any judgment would be valueless unless it could be enforced
against assets outside the UAE’,?*® while ‘nothing absent the injunction’®®* would prevent
the defendant from removing the aircraft from the English jurisdiction.

In the abovementioned case of RTS Flexible Systems Limited v. Molkerei Alois Miiller Gmbh
& Company KG, a dispute arose between an English and a German party (namely a UK
branch of a multinational group of companies). The letter of intent stated: ‘This Letter of
Intent (including any non-contractual obligations arising out of or in connection with the
same) shall be governed by the laws of England.295 The dispute was resolved according to
English law. However, the case only indirectly points to the enforceability of the choice of
law, because the issue was not extensively discussed at any of the stages of proceedings.

5.6.3.2.  Choice of court

As noted in Chapters 3 and 4 on Dutch and French law, the choice of court is also regulated
in the EU by uniform rules. These are provided by the Brussels I-bis Regulation (Brussels I-
bis).?*® Article 25(5) of Brussels I-bis establishes the principle of severability of choice of
court agreements. Based on this principle, the validity of the choice of court obligation
should be assessed independently of the validity of the document in which such an
obligation is contained. This provision separates — severs — the questions of validity of the
preliminary document and the validity of a stand-alone choice of court clause. The provision
is relatively recent and was introduced in the most recent recast of the Regulation.?®’

This raises the question whether a choice of court made in a preliminary agreement may
qualify as a choice of court in contract for the purpose of Article 25(5) of Brussels I-bis. As
noted in the previous Chapters, this question should be answered in the affirmative.
Touching upon the English case law, in JSD Corporation PTE Ltd v. Al Waha Capital PJSC,
Second Waha Lease Ltd*® the decision points indirectly to the enforceability of the choice of
court provision. In that case, provisions of letter of intent specifically stating that these were
binding included the choice of the English court. The choice of court clause was given force.
In RTS Flexible Systems Limited v. Molkerei Alois Miiller Gmbh & Company KG, a letter of
intent stated that it was ‘subject to the exclusive jurisdiction of English courts’.?*® Since the
English courts found themselves competent to hear the case (their jurisdiction was not
disputed), the case indirectly points to the enforceability of choice of court provision in a
letter of intent.

%2 |bid [19].

% |pid.

2% 1bid.

9% [2010] UKSC 14, [2010] 1 WLR 753 [6].

296 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on Jurisdiction and
the Recognition and Enforcement of Judgments in Civil and Commercial Matters (Recast) (Brussels I-bis).

27 Article 25(5) Brussels I-bis.

298 [2009] EWHC 583 (Ch), 2009 WL 648840.

299 [2010] UKSC 14, [2010] 1 WLR 753 [6].
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5.6.3.3.  Arbitration

A provision in a letter of intent that submits disputes to arbitration can be enforced in
English law. To assess its enforceability, the courts address whether this clause fulfils the
requirements for a valid arbitration agreement.300 They scrutinize certainty in the letter of
intent, clarity of its formulations, and the commercial purpose of the arbitration agreement.
Essentially, courts will assess whether the provision in question fulfils the criteria for a valid
arbitration agreement. As Lewison puts it ‘Whether a contract incorporates an arbitration
clause is a question of construction of the contract®™®...Whether a clause providing for
dispute resolution is an arbitration agreement or some other form of dispute resolution is a
guestion of interpretation of the agreement'.302 The principles of interpretation have been
established in Investors Compensation Scheme Ltd v. West Bromwich Building Society
(No.1)**® and developed thereafter.*®

Furthermore, the provision will be assessed separately from the document in which it is
incorporated (i.e. letter of intent) based on the doctrine of separability or severability of an
arbitration agreement. It is established in section 7 of the English Arbitration Act 1996.%%
The validity of both the arbitration agreement and the main agreement are to be decided by
the arbitral tribunal. According to the High Court, this is the way to give effect to the
commercial purpose of the arbitration clause. The commercial purpose of arbitration
consists therefore in the benefits of resolution of disputes a manner offered by arbitration
tribunals. Lord Hoffmann went on to say that based on the commercial purpose,
businessmen would not split the disputes regarding the validity of the arbitration agreement
and the validity of the main agreement. On the contrary, they would have all disputes
solved by arbitration. If ‘rational businessmen’ would have a ‘reasonable expectation’ to
have the two issues decided separately, they would clearly agree on this.>*

No case law has yet clarified the application of the ‘severability’ doctrine to an arbitration
clause included into a precontractual agreement. The following statement of Lord Hoffmann
may be mentioned in this context:**’

Even if the allegation is that there was no concluded agreement (for
example, that terms of the main agreement remained to be agreed) that is
not necessarily an attack on the arbitration agreement. If the arbitration
clause has been agreed, the parties will be presumed to have intended the
guestion of whether there was a concluded main agreement to be decided
by arbitration.

30 The criteria of validity of arbitration agreements are laid down in the Arbitration Act 1996 (England and Wales) and

related leading cases.

301 | ewison 2011, para 18.01.

302 | ewison 2011, para 18.04.

3%311998] 1 WLR 896 (HL) 912-913 (Lord Hoffmann).

39 Andrews 2015, para 14.01 ff.; Lewison 2011; McMeel 2011.

305 English Arbitration Act 1996. The previous law (based on section 7(1) (e) of the Arbitration Act 1979) applies if a claim
was submitted before the entry into force of the Arbitration Act 1996. This has been explained in Hall & Tawse South
Limited v. Ivory Gate Limited 62 Con LR 117 (QBD).

3% Fiona Trust and Holding Corporation v. Privalov [2007] UKHL 40, [2007] 4 All ER 951 [5]-[6] (Lord Hoffmann).

37 |bid [7] (Lord Hoffmann).
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This statement might be applicable to an arbitration clause included in a letter of intent.
However, two different approaches can be found. According to the first one, an arbitration
clause will be upheld in a letter of intent that already contains some enforceable provisions.
In Hackwood Ltd v. Areen Design Services Ltd,*® the dispute concerned construction works.
Parties signed a letter of intent. It contained a request to start the building works on the
terms of the letter of intent. This document referred to the JCT Standard Form of Building
Contract (JCT). The court first analysed the letter of intent. It found that it constituted a
binding ‘interim contract’. The court also noted that the JCT standard contract contained an
arbitration clause. Drawing the two facts together, the court decided that the letter of
intent incorporated, by reference, an arbitration clause in the redaction of the JCT standard
contract. This conclusion was reached despite the fact that only the terms of the letter of
intent were executed (as opposed to the terms of the JCT contract). Field J reasoned as
follows:>%

Mr. Bowsher submitted that the parties cannot have intended to
incorporate the terms of the JCT Contract when they were still negotiating
the terms of the final contract. | reject this submission. The object of the
4th June letter was to establish the terms of an interim contract that the
parties appreciated could govern the whole of the project. For the
purposes of the interim contract, the scope of the work, the price and the
construction programme were all agreed. Against this background, the
fact that the parties were negotiating a contract intended to replace the
interim contract is not inconsistent with an intention that the JCT
Contract's standard terms should be incorporated into the interim
contract.

By contrast, in Merit Process Engineering Ltd v. Balfour Beatty Engineering Services (HY)
Limited,*™ an alleged implication of an arbitration clause into a letter of intent was not
upheld as valid. Parties negotiated three contracts for the installation of pipe-work and
works. A letter of intent that they signed did not contain any arbitration clause. An
arbitration clause was only contained in a project of a final contract that was sent by one
party to another. Furthermore, the parties mentioned that the letter of intent was ‘subject
to contract’. The court found no incorporation of an arbitration clause into a letter of intent
by reference. Nor was it prepared to imply it.

5.6.3.4. Mediation

Mediation®! is related to negotiations, though the two are not entirely similar. According to

Spencer and Brogan, ‘negotiation is a substance, while mediation is a form’.>'2 Mediation is

an assisted negotiation, with the help of an intermediary and the assistance of a specially

398 12005] EWHC 2322 (TCC), (2006) 22 Const LJ 68.
399 |bid [20] (Field J).
310 2012] EWHC 1376 (TCC), [2012] CILL 3193,
311 For definitions of mediation see, Brown/Marriott 2011, Joseph 2010, Redfern/Hunter 2009, Spencer/Brogan 2006;
Andrews 2013. Within the EU, mediation is defined in Article 3(a) of the Directive 2008/52/EC of the European Parliament
and of the Council of 21 May 2008 on Certain Aspects of Mediation in Civil and Commercial Matters OJ L 136.
312
Spencer/Brogan 2006, at 22.
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trained mediator.>*® A provision in a letter of intent that obliges parties to mediate a dispute
can therefore be seen in the light of ‘agreements to agree’ and treated by law in a similar
way. Agreements to negotiate are generally void under English law, following the leading
decision Walford v. Miles.>'* However, English case law has drawn a distinction between the
two. As a result of this distinction, a mediation clause included in a letter of intent may have
sufficient certainty to be given contractual effect. In order to distinguish whether a
mediation clause is void as an ‘agreement to agree’ (following Walford v. Miles*™) or a valid
and legally binding mediation agreement, English courts assess whether the clause fulfils the
requirements of an enforceable mediation agreement.

The requirements of an enforceable mediation agreement have been developed in English
law during the last decade. The first requirement is certainty. In Cable & Wireless v. IBM
United Kingdom Ltd,*'® the High Court had to decide whether a purported mediation clause
was a mere ‘agreement to agree’ (agreement to negotiate) or a mediation clause. The High
Court emphasized that the parties had not only mentioned that disputes should first be
solved by mediation, but had also designated the rules to be applied thereto (the rules of
the Centre for Dispute Resolution). These rules were precise and certain, because these laid
down the procedure to nominate a mediator and the way mediation can be properly ended.
Furthermore, the rules on mediation of the Centre for Dispute resolution were known to
both parties to the agreement and third parties, this institution being one of the best known
in the UK. In this way, Colman J made a distinction between an agreement to negotiate (in
this case, agreement to negotiate in good faith) and a mediation agreement, reiterating the
requirement of certainty and the judicial protection of the parties’ choice of dispute
resolution.*"’

The scope of the requirement of certainty formulated in Cable & Wireless v. IBM United
Kingdom Ltd,*'® has been narrowed in subsequent case law. The following conditions were
identified later as requirements.®*® Firstly, it should be certain that negotiations regarding
the parties’ willingness to mediate are over and there is no need to negotiate further on the
subject of whether parties wish to mediate a dispute. In this way a distinction is made
between ‘matters to be negotiated’ and a proper dispute. Secondly, there should be clarity
on the mediator and the conditions of his appointment, and thirdly, the rules of mediation
should be defined or pointed out by the parties. Lord Ramsey enumerated these
requirements>2° in Holloway v. Chancery Mead Limited.>**

Following these requirements, an intention or a mere aspiration to have recourse to
mediation do not amount to sufficient certainty for a valid agreement to mediate. This was

313 5ee for a discussion regarding definition of mediation Spencer/Brogan 2006, at 4-21 and at 22 for the link between

mediation and negotiations.

314 [1992] 2 AC 128 (HL).

1 |bid.

316 [2002] EWHC 2059 (Comm), [2002] 2 All ER (Comm) 1041.

7 1bid.

1 |bid.

1% Andrews 2013a.

30 gee Andrews 2013a. According to Andrews, the second and the third requirement named by Ramsey LJ are too
restrictive and courts should be able to imply these. Andrews draws an analogy with such a possibility for the courts in
relation to arbitration agreements. An agreement to arbitrate in London was upheld in Naviera Amazonica Peruana SA v.
Compania Internacional de Seguros de Peru [1988] 1 Lloyd’s Rep 116 (EWCA). Andrews suggests furthermore that
agreements to mediate should be upheld in English law by analogy with arbitration. See Arbitration Act 1996, sections
18(2), (3)(d).

321 2008] 1 All ER (Comm) 653 [81].
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held in Balfour Beatty Construction Northern Limited v. Modus Corovest (Blackpool) Ltd.>** A
similar conclusion was reached in Sulamérica Cia Nacional de Seguros SA v. Enesa
Engenharia SA,** referred to as one of the leading cases on mediation agreements.?*

A mediation clause that lacks certainty does not constitute a necessary condition precedent
for starting arbitration. This has been held in Wah v. Grant Thornton International Ltd.>*
These requirements for validity of mediation clauses can be applied to the provisions of a
letter of intent (either embedded in a clause requiring an internal escalation procedure or a
dispute resolution clause).

Finally, it is worth noting that a mediation agreement is assessed separately from the
document in which it is incorporated. This approach was mentioned in Cable & Wireless v.
IBM United Kingdom Ltd.>*® This mode of assessment equates to that applied to arbitration
agreements, following the separability or severability doctrine.

5.7. Remedies and liability

5.7.1. Contract law

In English contract law, breach of a bare agreement to agree ‘in any of the guises they may
take’*?” does not lead to liability. This approach covers agreements to negotiate in good
faith and obligations to use ‘best efforts’ or ‘best endeavours’ to negotiate a term of a
contract in good faith.

By contrast, contractual liability may be engaged following a breach of two types of
obligations that form the exception to the unenforceability of bare agreements to agree, if
the provisions fulfil the conditions of enforceability. These exceptions are temporary ‘lock-
out’ agreements and obligations to obtain a planning permission or export licence.
Furthermore, contractual liability may be engaged for breach of an enforceable agreement
on the confidentiality of negotiations, an arbitration agreement and a mediation agreement.
Contract law protects two types of interest — expectation interest and reliance interest. An
expectation interest is protected by putting the aggrieved party in the same position as if
the contract had been performed.>”® A reliance interest consists in placing the aggrieved
party in the same position as if the contract was never made. Furthermore, contractual
liability is based on breach of contract; no proof of damage is needed. As a consequence,
every breach entitles a party to recover ‘nominal damages’.>*’

Within academic discussion on the development of English law, commentators have
submitted that if agreements to negotiate in good faith were recognized as valid
agreements (with limited standards of behaviour similar to the standards of exercising a
discretionary power in performance of a contract), a recovery of expenditure wasted in

322 2008] EWHC 3029 (TCC), [2009] CILL 2660 [15]-[17].

323 2012] EWCA Civ 638, [2013] 1 WLR 102.

Ibid. See for analysis Andrews 2013a.

325 12012] EWHC 3198 (Ch), [2013] 1 All ER (Comm) 1226.

326 [2002] EWHC 2059 (Comm), [2002] 2 All ER (Comm) 1041. Colman J stated: ‘The reference to ADR is analogous to an
agreement to arbitrate. As such, it represents a free-standing agreement ancillary to the main contract and capable of
being enforced by a stay of the proceedings or by injunction absent any pending proceeding’.

%27 peel 2010, at 59.

328 Robinson v. Harman [1843-60] All ER 383 (Ex).

329 Chitty on Contracts 2015, para 26-009; Andrews 2015, para 17.01.
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conducting negotiations might be available. This has been submitted by Peel;** Mills and
Loveridge have argued for the same. Their opinion was substantiated by examples of courts
decisions where courts have decreased the amount of the damage awarded by the amount
of expenditure (costs) wasted in an ‘unreasonable’ failure to mediate.**

English case law has developed an elaborated approach to the remedies for breach of
arbitration agreements. These include firstly, stay of proceedings.;332 the court has a duty to
stay proceedings (not a discretionary power as in case of a mediation agreement). It may
refuse to grant a stay of proceedings only if the arbitration agreement in question is ‘null
and void, inoperative or incapable of being performed’.333 Secondly, the English ‘anti-suit
injunction’ can be granted.334 Thirdly, damages may be also granted for a breach of an
arbitration agreement. Thirdly, damages may also be granted for breach of an arbitration
agreement. As Andrews notes, ‘[iln England an arbitration agreement is regarded as a
species of contract. Breach can expose the guilty party to the usual array of remedies for
breach of contract’.**

As to the remedies for a failure to comply with a mediation clause, Cable & Wireless v. IBM
United Kingdom Ltd®® is the leading decision on the remedies that may be granted by
English courts. Firstly, the court may stay proceedings, that is, to not start proceedings or to
not continue proceedings that have been already started. This remedy, granted in Cable &
Wireless v. IBM United Kingdom Ltd, > is currently settled law,**® since the decision in
Channel Tunnel Group Ltd v. Balfour Beatty Construction Ltd.**® The court can lift the stay of
proceedings if it is provided with proof that mediation was tried, but failed. Furthermore,
the stay of court proceedings is granted at the discretion of the court.>* It should not stay
proceedings if it finds that mediation would not lead to a result.>*! The court would not
force parties to mediate if it finds that a claim has obviously no prospects of success. *** The
stay of proceedings may also be granted by an arbitral tribunal, at its own discretion. An
injunction to mediate is generally not likely to be granted.**?

330 peel 2010, at 57-59. Peel also discusses ‘loss of chance’. He contends that the claim for loss of chance is not entirely

appropriate for the purpose, because this type of liability requires a comparison to be made between the parties’ conduct
and a conduct of a third party.
331 Mills/Loveridge 2011.
332 section 9 Arbitration Act 1996.
Section 9 (4) Arbitration Act 1996.
See for an explanation Turner v. Grovit [2001] UKHL 65, especially at [22]. In the EU context see however C-185/07
Allianz SpA and Generali Assicurazioni Generali SpA v West Tankers Inc. [2009] ECR 1-00663.
335 Andrews 2013b, volume 2, para 10.70.
[2002] EWHC 2059 (Comm), [2002] 2 All ER (Comm) 1041.
[2002] EWHC 2059 (Comm), [2002] 2 All ER (Comm) 1041.
Balfour Beatty Construction Northern Limited v. Modus Corovest (Blackpool) Ltd [2008] EWHC 3029 (TCC), [2009] CILL
2660 [15]-[17].
339
[1993] AC 334 (HL).

21‘; Cable & Wireless v. IBM United Kingdom Ltd [2002] EWHC 2059 (Comm), [2002] 2 All ER (Comm) 1041.

Ibid.
342 Balfour Beatty Construction Northern Limited v. Modus Corovest (Blackpool) Ltd [2008] EWHC 3029 (TCC), [2009] CILL
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3 Andrews 2015, at 31.
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5.7.2. Tortlaw
5.7.2.1. Deceit

The tort of deceit with ‘its overtones of wickedness is drawn from the moral world’.>** Its
main aim consists in discouraging fraud, as ‘in the battle against fraud civil remedies can
play a useful and beneficial role’ 2* Another aim is compensatory. It is worth noting that a
clause which purports to exclude claims for deceit is ineffective at common law.>*® 1t is also
worth noting that the recovery in tort of deceit may not be the subject of the parties’
agreement, nor can the application of this tort be waived by the parties’ agreement. A
clause which purports to exclude claims for deceit is ineffective. >’ Damages for the tort of
deceit consist in reimbursement of loss sustained as a result of a fraudulent
misrepresentation. The conditions to be fulfilled for recovery in the tort of deceit were
addressed in Section 5.5.1.2 earlier in this Chapter. The authorities on the assessment of
loss were summarized in Smith New Court Securities Ltd v. Citibank NA by Lord Browne-
Wilkinson:**

In sum, in my judgment the following principles apply in assessing the
damages payable where the plaintiff has been induced by a fraudulent
misrepresentation ...

(1) the defendant is bound to make reparation for all the damage directly
flowing from the transaction; (2) although such damage need not have
been foreseeable, it must have been directly caused by the transaction; (3)
is assessing such damage, the plaintiff is entitled to recover by way of
damages the full price paid by him, but he must give credit for any
benefits which he has received as a result of the transaction; (4) as a
general rule, the benefits received by him include the market value of the
property acquired as at the date of acquisition; but such general rule is not
to be inflexibly applied where to do so would prevent him obtaining full
compensation for the wrong suffered; (5) although the circumstances in
which the general rule should not apply cannot be comprehensively
stated, it will normally not apply where either (a) the misrepresentation
has continued to operate after the date of the acquisition of the asset so
as to induce the plaintiff to retain the asset or (b) the circumstances of the
case are such that the plaintiff is, by reason of the fraud, locked into the
property. (6) In addition, the plaintiff is entitled to recover consequential
losses caused by the transaction; (7) the plaintiff must take all reasonable
steps to mitigate his loss once he has discovered the fraud.

34 Smith New Court Securities Ltd v. Citibank NA [1997] AC 254 (HL) 280 (Lord Steyn referring to Oliver Wendell Holmes).

345 .
Ibid.
3 HiH Casualty and General Insurance Ltd v. Chase Manhattan Bank [2003] UKHL 6, [2003] 1 All ER (Comm) 349 [16] (Lord
Bingham), [76] (Lord Hoffmann), [122] (Lord Scott).
*7 bid.
38 Smith New Court Securities Ltd v. Citibank NA [1997] AC 254 (HL) 266-267 (Lord Browne-Wilkinson).
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Notably, the defence of contributory negligence®® is not applicable against a claim in the
tort of deceit.>*° Liability is construed as a strict liability.*>*

5.7.2.2.  Negligent misrepresentation

The measure of damages under the tort of negligent misstatement is the recovery of the
sustained economic loss.>*? The damages for lost expectations (expectation interest) and
loss of bargain are not recoverable.®®® The elements of the tort of negligent misstatement
have been addressed earlier in Section 5.5.1 above.

5.7.3. Unjust enrichment

The claim for unjust enrichment is a claim for debt, not for damages. The aggrieved party
may recover the reasonable value of works (quantum valebat) following British Steel Corp v.
Cleveland Bridge & Engineering Co Ltd®>* or the reasonable value of services rendered
(quantum meruit) following Planche v. Colbourn.*®®> The elements of the doctrine that lay
down the conditions for recovery have been discussed in Section 5.5.3 above.

5.7.4. Breach of duty of confidence

Breach of the duty of confidence may give rise to damages calculated ‘on the basis of
reasonable compensation for the use of the confidential information which had been

given’.**® As Lord Denning MR stated, this remedy is based on ‘the broad principle of equity

that he who has received information in confidence shall not take unfair advantage of it’.>’
For instance, in Seager v. Copydex Ltd (No.1) **® it was analysed as an equitable remedy. The
damages were ascertained on the basis of restitution.>*

Furthermore, an injunction may be granted to restrain the use of confidential
information.*® If the information is shared in a commercial context with a view to acquiring
future gain, courts are willing to grant money damages, rather than an injunction.*** Finally,
breach of confidence may provide the right to a gain-based recovery: account of profits (made

as a result of breach of confidence).*®?

3 The defence of contributory negligence is a ‘partial defence to the claim in tort in case where the claimant’s own

carelessness was a material cause of his loss’. See Markesinins/Deakin 2013, at 749. See also Contributory Negligence Act
1945; Markesinis/Deakin 2013, at 749-762.

330 Standard Chartered Bank v. Pakistan National Shipping Corp [2002] UKHL 43, [2003] 1 AC 959.
Markesinis/Deakin 2013, at 470.

*2 Hedley Byrne & Co Ltd v. Heller & Partners Ltd [1964] AC 465 (HL).

353 Ibid; see also Andrews 2015, para 9.18.

34 1984] 1 All ER 504 (QBD).

(1831) 131 ER 305 (Court of King’s Bench).

3¢ Seager v. Copydex Ltd (No.1) [1967] 1 WLR 923 (EWCA) 924.

7 11967] 1 WLR 923 (EWCA) 931 (Lord Denning).

% 1bid 924.

39 Seager v. Copydex Ltd (No 2) [1969] 1 WLR 809 (EWCA).

3 Coco v. A.N. Clark (Engineers) Limited [1968] FSR 415 (EWHC).

%1 |bid 423 (Megarry J).

362 Attorney General v. Observer Ltd [1990] 1 AC 109 (HL).
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5.7.5. Note on exemplary damages
English private law is not concerned with punishment of civil wrongs.*®® Nevertheless, an
exceptional remedy, also referred to as punitive damages, deserves a note. This remedy
may be granted to punish a tort®®* committed with the aim of profiting from the
consequences..365 In the context of precontractual negotiations, this points to the tort of
deceit. According to some English commentators, exemplary damages may potentially be
available in an action for deceit.*®® However, this is subject to further developments of case
law. On a general note, it is worth noting that exemplary damages are currently not
available for breach of contract. Furthermore, the court may still refuse to grant punitive
damages if it considers that compensatory damages already offer an adequate remedy. If

exemplary damages are awarded, they should still be moderate.?*’

5.7.6. Concurrence of actions

Due to the fact that both contractual and non-contractual regulation is applicable to
negotiations, one set of facts may give rise to several causes of actions.>®® For example, a
claim in tort, contract, or restitution may be, in principle, available for a payment of works
done based only on a letter of intent. In such situations, English law admits the concurrence
of actions. This means the aggrieved party has the right to choose a cause of action from
those available. The claimant may also plead two alternative causes of action. This allows
the claimant to take advantage of this choice. He is able to opt for different regimes of
liability available under different causes of action (or combine these) in order to remedy his
claim the most adequately, including the possible advantage relating to the difference in
limitation periods, in particular the difference in the moment of accrual of the cause of
action.*®®

In the context of letter of intent, it is worth noting that the choice of action may be limited
in the presence of a written document that may contain contractually binding obligations. In
such cases, the choice is possible to the extent a claim in tort does not contradict any
express or implied terms of enforceable contractual obligations.370 The House of Lords
adopted such approach in Henderson v. Merrett Syndicates Ltd®’* in relation to the
‘concurrence’ between the duty of care in tort and the duty of care required for the
execution of a contractual obligation.

5.8. Conclusion

This Chapter began by emphasizing the piecemeal character of English law applicable to
contractual negotiations. Along with the straightforward approach to the unenforceability

363
364

Burrows 2015, para 4.163; Chitty on Contracts 2015, para 26-043 ff.

Rookes v. Barnard [1964] AC 1129 (HL).

3% Broome v. Cassell & Co Ltd [1972] AC 1027 (HL). See also Burrows 2015, para 4.163 ff.

366 Chitty on Contracts 2015, para 7-070.

Burrows 2015, para 1.164.

Chitty on Contracts 2015, para 1-145 — 1-146.

Andrews 2015, para 1.23.

Chitty on Contracts 2015, para 1-161.

[1995] 2 AC 145 (HL). This case clarifies previous case relevant for English law Tai Hing Cotton Mill Ltd Appellant v. Liu
Chong Hing Bank Ltd [1986] AC 80 (Privy Council Hong Kong) that excluded claims in tort if parties are bound by a
contractual obligation.
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of a ‘bare agreement to agree’ and their equivalents (most importantly the agreement to
negotiate in good faith), the contract law framework includes elaborate solutions to several
guestions raised by the practice of issuing letters of intent. More specifically, English law has
developed a detailed approach to two types of provisions: exclusivity of negotiations —
temporary ‘lock-out’ agreement; and best endeavours to obtain an export licence or
planning permission. Furthermore, English law establishes a clear link between negotiation
and mediation which is an assisted form of negotiations. The enforceability of mediation
and arbitration clauses in letter of intent has been the subject of attention and considerable
elaboration.

It is worth noting that English contract law offers the possibility to imply contractual terms
based on trade usage and commercial customs. However, letter of intent or contractual
organization of negotiations have not been invoked as a trade usage.

Along with the contract law framework, other solutions include remedies in tort for
fraudulent and negligent misrepresentation and breach of the equitable duty of confidence.
However the application of these doctrines to misconduct in negotiations is not the subject
of extensive elaboration in case law. The doctrine of estoppel is also a possible potential
solution rather than an elaborated field of application in this area. The domains of contract
law and tort law can be only linked in a limited way by the contractual organization of
negotiations by letters of intent, because the rules provided by these non-contractual tools
can not be modified by the parties’ agreement.

An important role in the regulation of negotiations, including contractually organized
negotiations, is played by the law of restitution and unjust enrichment. The relevance of this
field of law correlates with the high threshold set by contract law on the enforceability of
promises regarding the process of negotiations.

The review of the multifaceted regulation of negotiations as well as of the modern academic
debate on bona fides in negotiations signals three tendencies. Firstly, it shows that English
law has developed since the House of Lords’ approach to negotiations of contract
formulated in Walford v. Miles.>” Firstly, English law has in fact not been receptive to the
trend of accepting a general overarching duty of bona fides reflected in international soft
law instruments. The development of the regime of regulation of negotiations has relied
instead on doctrines that make reference to bona fides unnecessary in interpretation.
English courts have relied on various classical doctrines of contract formation and extra-
contractual tools.

Secondly, on another note, English courts demonstrate particular sensitivity to the need for
legal certainty in commercial transactions. It is in disputes between businesses that the texts
of letter of intent have been given strict meaning. A good illustration is enforcing the
provisions in accordance with a division of the document into binding and non-binding parts
made by the parties.

Thirdly, and most generally, the increasing detail in the English approach to negotiations
does not increase the protection of any reliance that may arise during negotiations of a
contract. The English approach rather specifies under which specific conditions private
organization of negotiations may be enforced. It is worth noting that the promises that may
be enforceable under English law are assessed by the English courts as stand-alone
obligations. These are severed from the final contract and from the other content of a
document created in the course of negotiations. The fundamental requirement for their

37211992] 2 AC 128 (HL).
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enforceability — that of consideration — is also required for each concrete promise, not for
the final contract in its entirety. Furthermore, in no circumstances is a party required to act
contrary to his own commercial interest in the course of negotiations. Neither does English
law protect parties from an ordinary bargaining mistake. In sum, reliance during
negotiations of a contract is protected only from fraud and tortious conduct.
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6. US law

6.1. Introduction

The period of contractual negotiations is the time of alea — hazard, venture, and risk, with
little or no role for contract law.! This view is rooted in the English law? and is fundamental
to the US legal system. The so-called ‘all or nothing’ approach® underpinned by this view
completely dominated US contract law until the last decades of the twentieth century.
Either all the elements of the formed contract were found, or nothing was binding on the
parties. As a result, precontractual documents could be regarded as a fully formed contract,
with the risk of trapping ‘parties in surprise contractual obligations that they never
intended’.* Alternatively, any attempts by the parties to frame their negotiations with
preliminary documents were held to be unenforceable. The main reason for this
unenforceability was the failure of these documents to fulfil all the conditions of
enforceability for a fully formed contract.

While the aleatory view of negotiations is still fundamental, the ‘all or nothing” approach has
been progressively nuanced since the 1970s.”> The US courts have ‘relaxed the knife-edge
character of the common law by which parties are either fully bound or not bound at all’.®
This new trend has admitted that at the stage of negotiations, parties may not yet have the
intent to form the final contract, but have an intent to make some of their preliminary
commitments binding for different reasons. In a ‘major shift in doctrine,”’ the ‘core theory
of a cause of action for breach of contract to negotiate has been more and more readily
accepted by courts’.? In particular the courts have begun to distinguish between the final
negotiated contract and the preliminary agreements preparing it. Scholarship has
distinguished ‘agreements with open terms’ and ‘agreements to negotiate’.’

These regimes are intermediary between the non-binding negotiations and the final
contract. Courts in some states have held that a preliminary regime entails an enforceable
contractual obligation to negotiate the final contract in good faith. They have started to
develop the content of bona fides in negotiations. This is not to say that the US law imposes
a duty of good faith in negotiations. The very possibility of the existence of bona fides at the
precontractual stage is debated. Its eventual content is also the subject of discussions. State

! Holmes 1978, at 384-385; Farnsworth 1987, at 221.

2 This comes back to the English case William Lacey (Hounslow) Ltd v. Davis [1957] 1 W.L.R. 932 (QB).

® Lake/Draetta 1994, at 172.

* Teachers Ins. and Annuity Ass'n of America v. Tribune Co., 670 F.Supp. 491, 497 (S.D.N.Y. 1987).

> Knapp 1969; Farnsworth 1987; Jeffries 2012; Klass 2009; Schwarz/ Scott 2007; Lake/Draetta 1994; Klein/Bachechi 1994;
Kostritsky 1993; Shell 1991; Barnett/Becker 1987; Kessler/Fine 1964.

® Sschwarz/Scott 2007, at 675.

7 Ibid.

8 Butler v. Balolia 736 F.3d 609, 618 (C.A.12013).

® Farnsworth 1987, at 243. A landmark case is Teachers Ins. and Annuity Ass'n of America v. Tribune Co., 670 F.Supp. 491
(S.D.N.Y. 1987).
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law sharply diverges on this; for instance, federal courts applying New York law have been
the most reluctant to recognize precontractual good faith.™°

The approach to intermediary regimes has developed towards a further differentiation.
Next to good faith, other obligations inserted in precontractual documents have sometimes
been enforced. The main indicator guiding the courts’ reasoning is the intent of the parties.
This objectively assessed intent determines whether parties have concluded a preliminary
agreement and if so, guides in defining its content.

This shift from an ‘all or nothing’ approach towards more differentiation has been also
reflected in the US uniform contract law. The Uniform Commercial Code ‘rejects... the
formula that “an agreement to agree is unenforceable’””.!" Instead, the parties’ intention to
go forward with the deal is regarded as the most important criterion to address whether
they are bound immediately from the start of negotiations or may keep their negotiations
free from any contractual obligations.™

At the same time, US courts and scholars have become familiar with a more general concept
of ‘precontractual liability’™® — previously highly unusual for this legal system. This concept
embraces not only contract law, but also extra-contractual doctrines applicable to the
precontractual period. These are the doctrine of promissory estoppel, tort, and the law of
restitution and unjust enrichment. The rules contained in these fields of regulation limit the
enforceable content of the parties’ preliminary agreements.

Precontractual liability has been discussed in the academic literature within two debates.
The first related to the protection of precontractual reliance. The second related to the
economic efficiency of the choice between enforcement and non-enforcement of
preliminary agreements. It is worth noting in this regard that reliance on economic and
policy arguments is a general peculiarity of US law. Law is viewed as a ‘means to social
end’™* and a tool to promote social welfare.” As a consequence, the economic analysis of
law or ‘law and economics’ — the analysis of incentives created by law and their effect on
behaviour — has considerable prominence.’® For instance, Schwarz and Scott' have
analysed whether enforcement confers value on the transaction. They have based their
analysis on balancing the economic efficiency of bargaining and the degree of the parties’
reliance in negotiations. Schwarz and Scott have also summarized the arguments courts take
into account in a large number of cases when they find an enforceable preliminary
agreement. Klass has advanced ‘law and economics’ arguments in favour of non-
enforcement of preliminary agreements as the main rule, with a possibility for the parties to
deviate from it. Other ‘law and economics’ debates include the analysis of the distribution
of risk in negotiations,18 the balancing of ex ante costs of negotiating and drafting the
agreement and the ex post costs of Iitigation.19

10 see for example Reprosystem, B.V. v. SCM Corp., 727 F.2d 257, 264 (C.A.2 1984). For a recent example, see CAC Group
Inc. v. Maxim Group LLC, 523 F.Appx. 802 (C.A.2 2013).

' ucc, § 2-305 Official Comment 1.

2 Ibid.

¥ see for example Ayres 2012, at 369 ff.: part entitled ‘Precontractual liability’.

% Ayres 2012, at 54.

> American legal thought has evolved from the eighteenth century legal formalism towards legal realism. This perceives
law primarily as a ‘means to social end’, as opposed to a ‘goal in itself’. See Ayres 2012, at 54; Speziale 1980; Kimball 2004.
16 Ayres 2012, at 55. See inter alia Posner 1977; Shell 1991; Katz 1996; Schwarz/Scott 2007; Cohen 2009.

Y7 schwarz/Scott 2007.

18 See Cohen 2009 with further references.

¥ katz 1996; Shell 1991; Eisenberg 2000; Cohen 2009; Ben-Shahar 2010.
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In addition to economic analysis of law, considerable authority has been gained by the
‘relational contract’ theorists.”® Their critique of the static character of the offer and
acceptance doctrine has been perhaps the strongest in the Western world. Despite these
debates, US case law and the restatements have remained far more conservative than any
changes which have been suggested by scholars. The relevant modern law is not completely
settled. The possibility of intermediary regimes exists, but their precise scope is still in
development, as are the criteria of enforceability of obligations within these regimes.

This Chapter will address to what extent US law enables parties to frame negotiations
contractually and what remedies are available. The Chapter will start with a brief overview
of the US legal system and explain the approach of this Chapter. The US law is relatively
complex because of the multitude of approaches that may be found in the case law. This
complexity requires a brief note on the US legal system, addressing the role and the
authority of court cases, unified and harmonized law, and scholarship (Section 6.2).
Thereafter, the Chapter will take the perspective of contract law and focus on the evolution
from the aleatory view of negotiations to a more differentiated approach, discuss the
factors taken into account to define the parties’ intent and the approach to the validity of
preliminary agreements and separate obligations within these documents (Section 6.3).
Thereafter, the Chapter will turn to the non-contractual doctrines relevant at the
precontractual stage (Section 6.4). Finally, it will address the approach that can be distilled
from modern US law to certain obligations framing the dynamics of negotiations (Section
6.5), liability for breach of contractual obligations and under non-contractual doctrines
(Section 6.6), and provide concluding remarks (Section 6.7).

6.2. Approach to the US legal system

The United States is a federation of fifty states. The fields of law relevant to the regulation
of negotiations are a matter of state law. Therefore, it is necessary to explain why the use of
the term ‘US law’ is appropriate (6.2.1). It is also helpful to briefly provide an overview of
the US legal system (6.2.2), and sketch the approach to the US sources adopted in this
Chapter (6.2.3).

6.2.1. The term US law and the approach of this Chapter

This study uses the general term ‘US law’. The choice of this term has been made for the
following reason. On the one hand, the study is primarily interested in state law, developed
essentially by the highest appellate courts of the states. An important body of case law
relating to the process of negotiations has also been developed by federal courts applying
state law. Federal courts may apply state law to ‘predict’ or ‘divine’,?! as the judges put it,
the states’ highest court solution.?? Certainly, the primary interest in state law needs to take
into consideration that the law differs across the states, sometimes taking radically different
approaches. An illustrative example is the implication of the precontractual duty of good
faith: some states accept it, while others reject the very idea of precontractual duties in

% See Section 2.3.2.

2 gutler v. Balolia 736 F.3d 609, 612 (C.A.1 2013).

2 Ayres 2012, at 398. By way of example see Channel Home Centers, Div. of Grace Retail Corp. v. Grossman, 795 F.2d 291
(C.A.3 1986); Venture Associates Corp. v. Zenith Data Systems Corp., 96 F.3d 275 (C.A.7 1996); A/S Apothekernes
Laboratorium for Specialpraeparater v. I.M.C. Chemical Group, Inc., 873 F.2d 155 (C.A.7 1989).
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contract law. This Chapter will strive to underline the issues handled with considerably
different approaches under state law. To do so it relies on several sources. The study will
rely on landmark cases referred to in academic literature and search for cases referring to
the relevant academic literature. For example, several cases relevant to this study have
referred to the article by Farnsworth.”® Furthermore the study relies upon a search by topics
and lines of cases in the case law database.?

On the other hand, generally, the differences across states’ laws lie not in general terms, but
only in detail; and the similarities outweigh the differences.” This is to a large extent due to
the harmonization and restatement of law mentioned earlier. Courts often refer to
restatements of law, systematized and unified law. They may also look for argumentation
and inspiration in the approaches of other states or federal courts, especially when courts of
a particular state have not yet dealt with a specific issue. Sometimes the law of one state
provides more precedents on a given issue. For example, New York law has been prominent
in developing a test of several factors that may be taken into account to assess the intent of
the parties. Legal scholars often address US law generally, referring to the most advanced
case law on a given subject. Therefore, this study refers to US law in general.

Furthermore, this Chapter will principally study the sources often called ‘primary
authority’.”® These are rules contained in statutes and case law. To complete and explain
these sources, reference will also be made to secondary authority, including the
restatements of law, model laws, and scholarship including treatises and other publications.

6.2.2. Judicial system

Due to the historical development of US federalism, law in the United States is created at
two levels — the state level and the federal level. Federal competence covers only a limited
number of matters. All the matters not explicitly enumerated as falling within federal
competence are relegated to the level of the. Each state adopts its own rules — state law —
within this competence.27 Private law is a matter of state law. The competence of states
thus generally covers contract law and tort law; the law of restitution and unjust enrichment
and the doctrine of promissory estoppel also fall within the competence of the states.?®

The division of competences mentioned above is also characteristic of the judicial system.
The United States has a dual system of courts: the state courts and the federal courts exist
in parallel. At the state level, each state has trial courts deciding as courts of first instance.
These courts are named superior courts, circuit courts or courts of common pleas. Most
states also have intermediate appellate courts, and all states have an appellate court — the
highest judicial authority in the state on matters of state law.?”’ These are often called
supreme courts, but not always so. For example, the court at this level in New York is called
the New York Court of Appeals and in Massachusetts, the Supreme Judicial Court. At the
federal level, there are federal US district courts situated in each of 94 districts which decide

2 Farnsworth 1987.

%% Case law is available in the database Westlaw International.

% Farnsworth 2014, at 134 and 139.

% Farnsworth 2010, at 93.

’ Constitution of the United States of 1787 (US Constitution) Tenth Amendment; Farnsworth 2010, at 47.

2 There are few exceptions where the Congress has explicitly carved out private legislation, for example Federal Tort
Claims Act 1946 (enabling private parties to sue in a federal court for torts committed by persons acting on behalf of the
United States).

* Farnsworth 2010, at 44-45.
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cases in the first instance. The US courts of appeal and the US Supreme Court are competent
to hear cases on appeal as the highest judicial instance.*® There are also federal courts with
special competence limited to a particular domain, for example the US Court of
International Trade for international trade disputes, or Bankruptcy courts with limited
jurisdiction.

While the state and federal courts exist in parallel, their jurisdiction follows the divide of
state and federal competence. Federal courts only have jurisdiction over cases falling within
the specifically enumerated competence of federal power. All other matters fall by default
within the jurisdiction of state courts.*! Following the Supremacy Clause in the US
Constitution, the federal constitution, federal statutes and treaties take precedence over
state law. Therefore, in cases of conflict between federal law and state law, state courts are
prescribed to apply federal law.*? In some cases, federal courts are competent to interpret
and apply state law. This is called the diversity jurisdiction and arises namely if the parties
reside in two different states or are non US residents and the amount in dispute exceeds
75000 US dollars.*

The jury plays an important role in the US legal system. It is competent to resolve questions
of fact in first instance trials. The US Constitution grants litigants the right of a jury trial as
under English common law at the time the US Constitution was adopted. This right is
furthermore granted by most federal statutes.** The decision of the jury taken at first
instance is binding on courts of higher instance. The latter courts may review only on
questions of law, as opposed to the jury decided questions of fact. Trial by jury is available
both in the federal and state courts. The jury consists of a minimum of six jurors not
qualified as lawyers. Parties may also waive the right to have questions of fact decided by a
jury and voluntarily submit the entire case to the judge(s). This is frequently done in
commercial cases, and for this reason, jury trial is less relevant for business to business
contracts. Questions of fact are then also resolved by the judge(s) along with the question of
law.*

6.2.3. Sources of law

Private law in the United States is primarily case law based. The most important source of
private law is the case law of the higher courts of the states.’® The states’ appellate courts
are also ‘[t]he most reliable guide to the interpretation of state law’.*” Whereas case law is
the main source of private law, the US legal system relies also on other sources of law. The

most important include the Constitution of the United States and federal statutes, state

*® The US Court of Appeal must hear appeals in certain cases (mandatory jurisdiction) whereas the US Supreme Court has
discretionary jurisdiction. In some cases, the US Supreme Court may me the court of both first and last instance.

3L Farnsworth 2010, at 47.

%2 Us Constitution, Article VI § 2.

*3 Us Constitution, Article Il § 2; United States Code Title 28, § 1332.

3 Seventh Amendment to the US Constitution. See also Title IV Rule 38 ‘Right to a Jury Trial; Demand’ of the Federal Rules
of Civil Procedure for the United States District Courts.

* Farnsworth 2010, at 115.

* Farnsworth 2010, at 53 stating that ‘case law is found primarily in the decisions of appellate courts’.

37 Butler v. Balolia 736 F.3d 609, 611 (C.A.1 2013), referring to Kathios v. Gen. Motors Corp., 862 F.2d 944 (C.A.1 1988).
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constitutions and state statutes, such as, for instance Uniform Commercial Code.*® These
sources represent primary authority.

6.2.3.1. Case law

Case law as a method of finding and developing law is the main method of law-making in
the United States, following the English common law tradition.® It is based on the doctrine
of precedent or stare decisis — from the Latin expression stare decisis en non quieta movere
‘to stand by the decisions and not disturb settled points’.40 Within the system of precedent,
a legal solution adopted in a decided case can be used by other courts to resolve similar
cases later by courts which are bound by the precedent. The holding is the part of the
decision containing the law on a concrete matter. Holdings of the decisions of the higher
courts have binding authority for the lower courts of the same state. Any court is also bound
by the holdings contained in its own previous decisions. Generally, all cases have some
persuasive authority for all the courts. Any part of the decision, including dissenting
opinions of one of the judges, may be referred to as persuasive authority if it relies on
strong argumentation. The system of precedent is not completely rigid. Courts may take
decisions overruling existing precedents. These decisions, usually called landmark cases,
adapt the law to new situations. Furthermore, despite the internal methodological
coherence, the system of precedent still allows for controversial lines of cases where a
similar situation is resolved in a different manner.**

The law relating to the precontractual period is one of the fields where not all controversies
are settled. Notably, the approach of a US state court in resolving a case includes not only
finding and interpreting the relevant law, e.g. statutes and case law, but also consulting
‘analogous opinions of that court, decisions of lower courts in the state, precedents and

trends in other jurisdictions, learned treatises, and considerations of sound public policy’.*?

6.2.3.2.  Systematized and unified of law

The case law method has led to the existence of an important body of case law. Very early in
the history of the development of US law, it was felt that some systematization was needed,
even if only for scholarly and teaching purposes. The first attempts to summarize the
existing case law, distil important precedents, and sketch trends were made by the drafters
of treatises in order to teach law using the case law method.*® At the end of the nineteenth
century, considerable systematization took place in the form of restatements of law,
uniform laws and model laws.

In 1923 the American Law Institute (ALI) was founded ‘to promote the clarification and
simplification of the law and its better administration of justice and to encourage and carry

scholarly and scientific work’.** One of the main achievements of the ALl has been the

8 Furthermore, federal executive power, e.g. president and federal administrative bodies are also competent to adopt
federal executive orders, administrative rules and regulations. State authorities are also empowered to regulate state
matters within the state competence. See Farnsworth 2010, at 70-72.

* With the exception of the law of the state of Louisiana that has adopted a Civil Code and has generally the imprint of civil
law tradition under the influence of French law.

0 Farnsworth 2010, at 59.

1 Farnsworth 2010, at 59-68.

*2 utler v. Balolia 736 F.3d 609, 613 (C.A.1 2013).

*3 See seminal Samuel Williston, The Law of Contracts (1920) and Arthur Linton Corbin, Corbin on Contracts (1950).

* 3 ALl Proceedings 159 (1925).
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Restatements of law. The ALl has undertaken to harmonize and unify several fields of law by
extracting general rules, from the basis of the existing case law and sometimes even
departing from the existing precedents. In 1932, the work of the ALl on contract law
resulted in the creation of the Restatement (First) of Contracts. Later on, the text was
revised to become the Restatement (Second) of Contracts, which was completed in 1897.%
Tort law has also been subject to three restatements and a separate set of rules has recently
been removed from the restatement on tort and edited under the heading of law of unfair
competition. Furthermore, in 2010, the ALl also finalized the third restatement on the law of
restitution and unjust enrichment.

Restatements enjoy no legal authority, nor have they acquired binding force for the courts
unless adopted by the states in the form of a statute. The US Restatements have only the
authority of being a ‘product of men learned in the subject who have studied and
deliberated over it’.** However, due to the outstanding quality of the work, the
Restatements have acquired highly persuasive authority for all legal practitioners and are
often referred to by the courts.

In addition to the restatements, US law has been harmonized through model laws and
uniform laws. These instruments are formulated as draft laws to be partly or entirely used
by the states in drafting their laws. The American Bar Association and the National
Committee of Commissioners on Uniform States Laws (UCL), established at the end of the
nineteenth century, have all played an important role in drafting these instruments.
Additionally, during the second half of the twentieth century, the ULC and the ALl embarked
on a project to draft a uniform law for commercial transactions — the Uniform Commercial
Code (UCC). Its first draft was finalized in 1952. The final, official text, created after several
amendments, has been adopted by all the states except Louisiana.”’ The UCC contains
articles stating the law, and the articles are accompanied by comments and illustrations
which have strong persuasive authority.*®

6.2.3.3. Law and equity

The US legal system draws, in several matters, a distinction between the common law and
equity. If the common law (e.g. the rules found in case law)* offers no adequate remedy, an
equitable relief may be granted. This distinction is rooted in English civil procedure.
Historically, in England and Wales, the King’s courts were competent to decide cases instead
of local courts if the office of the Chancellor had prepared the case in a form of a writ. The
Chancellor of the King’s courts progressively acquired the power to use royal ‘grace’ and
decide cases in equity if no legal remedy was appropriate. From the fifteenth century, the
Court of Chancery has been competent to sit as a court of equity. Under the English
influence, the distinction was upheld in the United States at the time when the judicial
system was formed.

** Restatement (Second) of Contracts Foreword.

*® Clark 1933, at 655.

7 | ouisiana is an exception to the approach of other US states. In Louisiana, the law is not based on common law, but on
French and Spanish law.

*8 Farnsworth 2004, at 35.

* This is the use of this term within the US legal system. In other Chapters, the term ‘common law’ is used to designate the
US and English legal traditions as opposed to the ‘civil law’ legal tradition.
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In the modern US legal systems, there are no separate courts of equity.”® Instead, the law of
equity may be developed by both federal and state judges. The rights originating in equity
are still called equitable, but the rules which originated in equity form a part of common
law.>* Several fields of law relevant to contractual negotiations still have a strong ‘equitable
conception'.52 For instance, equity has become an essential device for the development of
the doctrine of promissory estoppel in US law. Promissory estoppel has developed as a
separate cause of action in equity to protect reasonable expectations arising prior to
contract formation. The law of restitution and unjust enrichment also continues to bear a
considerable equitable imprint.

The right to a jury trial covers only the issues of law, but not issues of equity. In cases where
‘there are both legal and equitable issues in a jury trial, the legal issues of fact are decided

by the jury, while the equitable issues are decided by the judge’.”®

6.3. From ‘all or nothing’ to differentiation

6.3.1. Negotiations as alea

US contract law has always regarded negotiations as a period of alea — the time of risk,
bargain, and hazard.>® The use of this concept to characterize negotiations introduced by
Farnsworth comes from the Latin alea — ‘anything uncertain or contingent, an accident,
chance, hazard, venture, risk’.>> This approach goes back to the English roots of US law.® It
flows from the principle of freedom of contract’” and is reflected by the Restatement
(Second) of Contracts®® as the underlying idea of bargain in negotiations remains also
fundamental in the development of the modern US law approach to contract formation.
Contract law relies on a model of ‘two alert individuals, mindful of their self-interest,
hammering out an agreement by a process of hard bargaining’.”® As a starting point, the
outcome of negotiations is unknown and each party bears the risks of their failure.

The policy argument behind the aleatory view of negotiations is the unwillingness to
discourage trade. In particular, the risk of being held contractually liable before a contract is
formed might ‘chil’® transactions and discourage parties from entering into negotiations.®*
‘In a business transaction both sides presumably try to get the best of the deal. That is the
essence of bargaining and the free market’.®? Limitations on the parties’ freedom through

contract can, therefore, be only voluntary, made by the parties themselves.

* The adoption of the Federal Rules of Civil Procedure in 1938 merged law and equity at the federal level. Most states have
also merged law and equity into one system of courts. However, some states have retained the distinction, for example,
Delaware.

*L Farnsworth 2010, at 103-105.

*? Restatement (Third) of Restitution and Unjust Enrichment, § 1 Comment b.

>3 Farnsworth 2010, at 104.

>* Farnsworth 2004, at 190; Klass 2009, at 1487.

%5 Ch. T. Lewis and Ch. Short, A Latin Dictionary (Oxford: Clarendon Press, 1879), at 82.

*% See the English case William Lacey (Hounslow) Ltd v. Davis [1957] 1 W.L.R. 932 (QB).

> Restatement (Second) of Contracts, § 26; Channel Home Centers, Div. of Grace Retail Corp. v. Grossman, 795 F.2d 291,
298 (C.A.3 1986); Calamari/Perillo 2009, at 5.

*8 Restatement (Second) of Contracts, § 26 Preliminary Negotiations.

*9 Calamari/Perillo 2009, at 5.

%% schwarz/Scott 2007, at 670.

® Farnsworth 1987, at 221.

82 Rambus Inc. v. Hynix Semiconductor Inc., 629 F. Supp. 2d 979, 1016 (N.D. Cal. 2009).
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Accordingly, US law imposes no general duties on precontractual conduct. For instance, the
authors of harmonized and unified law have found no general positive requirement of good
faith and fair dealing to be established for the period of negotiations.®®> The UCC establishes
such duty only for the ‘performance or enforcement’ of the contract, but not for the period
of formation.** Courts have also noted on a number of occasions that ‘there is no “free-
floating” duty of good faith and fair dealing that is unattached to an existing contract’.®®
Based on this approach to negotiations, contract formation is assessed following the
analysis that has been called ‘all or nothing’. Either a fully formed contract is made, or,
alternatively, parties may freely walk away from the transaction at any moment and without
contractual liability. The period of negotiations and the time after the contract is formed are
sharply distinguished. Within the ‘all or nothing’ approach, all preparatory documents are
qualified as acts of aleatory negotiations if there is no clear intention for exchange. As
District Judge Leval has put it, ‘[i]t is fundamental to contract law that mere participation in
negotiations and discussions does not create binding obligations, even if agreement is
reached on all disputed terms. More is needed than agreement on each detail, which is
overall agreement (or offer and acceptance) to enter into a binding contract’.®®

Therefore as a starting point of US legal reasoning, ‘preliminary agreements typically do not
create binding contracts’, because typically not all requirements for the formed contract are
fulfilled to apply the ‘all or nothing’ approach.67

6.3.2. Preliminary regimes versus ultimate agreement

While the ‘all or nothing’ approach remains fundamental to US law, since 1970, the courts’
reasoning has evolved towards admitting more differentiation. As has been formulated in a
recent case, the ‘case law... is a mixed bag’ and ‘the trend line appears to be moving steadily
in favor of recognizing a cause of action for breach of a contract to negotiate’.68 The
development of this ‘modern trend’ remains an ongoing process.69

The patterns of differentiation in the courts’ approach were first summarized by
Farnsworth. This scholar has described a distinction the courts make between the ‘ultimate
agreement’’® — a fully formed contract (‘all’), aleatory negotiations (‘nothing’), and
preliminary agreements (an intermediary regime between the all and nothing regimes). The
term ‘preliminary agreements’ has been used by this scholar for convenience to refer to all
the exchanges between parties, whether or not enforceable. Farnsworth has called the
ultimate agreement and the aleatory negotiations ‘polar regimes’. The first entails full
contractual liability, while the second entails no contractual Iiability.71 Next to the two polar
regimes, Farnsworth has described the emergence of the ‘intermediary regimes’’? in the

%3 Restatement (Second) of Contracts, § 205 Comment c. Scholars’ opinions regarding a precontractual duty of good faith in
the US law diverge. Some scholars suggest that the umbrella of the general duty of good faith in negotiations could
embrace most situations where liability can be imposed during the precontractual period. See Summers 1968, at 225;
Palmieri 1993, Farnsworth 1987, at 239.

® Ucc, § 1-304. See also UCC, § 2-109 (requiring good faith in contract modification).

& Keystone Land & Development v. Xerox Corp., 94 P.3d 945, 949 (Wash. 2004).

% Teachers Ins. and Annuity Ass'n of America v. Tribune Co., 670 F.Supp. 491, 497 (S.D.N.Y. 1987).

&7 Schwarz/Scott 2007, at 675 in particular footnote 44.

%8 Butler v. Balolia 736 F.3d 609, 614 (C.A.1 2013).

&9 Keystone Land & Development v. Xerox Corp., 94 P.3d 945, 1097 (Wash. 2004) and with further references to case law;
Butler v. Balolia 736 F.3d 609, 614 (C.A.1 2013); Burbach Broad. Co. of Del. v. Elkins Radio Corp., 278 F.3d 401 (C.A.4 2002).
7% Farnsworth 1987, at 243.

7! Ibid.

7 Ibid.



162

case law. Two intermediary regimes have been sketched: ‘agreements with open terms’ and
‘agreements to negotiate’.’”> An agreement with open terms fixes some terms of the
ultimate agreement. While parties agree to be bound by these terms, they leave a certain
number of other terms for further negotiations. According to Farnsworth parties are often
regarded as bound by the original agreement, and the missing terms are fleshed out by the
court, if necessary.”” In an agreement to negotiate, parties lay down a certain number of
terms, but do not bind themselves by these terms. If the negotiations fail, parties will not be
bound by any agreement.”” However, Farnsworth has noted that many of the parties’
preliminary agreements contain elements of both types.

This distinction between the ultimate agreement and the intermediary instruments
introduced by Farnsworth has been important for US law. The concepts have been taken up
by the courts and subsequently used in case law. For instance, a similar distinction has been
made in a landmark case, Teachers Ins. and Annuity Ass'n of America v. Tribune Co.”® Courts
have also referred to agreements with open terms as type | and type Il preliminary
agreements, following the numeration made by Farnsworth.”” Other terms have also been
used, such as ‘preliminary commitment’; others use the term ‘binding preliminary
commitment’.”® Academic literature has also proved to be receptive to the emerging
differentiation between preliminary agreements.”” Based on the broad acceptance of the
terminology, this will be also used in this Chapter.

6.3.3. The three modes of the courts’ approach

The patterns of differentiation emerging against the fundamental background of the
aleatory view of negotiations have led the US courts to have three modes of approach to
the documents created in preparation of the ultimate agreement.

6.3.3.1.  Search for the ultimate agreement

The courts look first for the ultimate agreement in the parties’ exchange. In a number of
cases involving parties’ attempts to contractualize negotiations, courts do not directly
address whether the preliminary documents at hand may have any binding effect on their
own. This first logical step remains generally embedded in the ‘all or nothing’ approach. In
search for the ultimate agreement, courts have often found the ultimate agreement on the
basis of preliminary agreement even in cases where indices of the formed contract were not
evident or not sufficiently persuasive, according to legal scholars. Texaco, Inc. v. Pennzoil,
Co. is perhaps the most criticized and commented upon case where the court took the ‘all or
nothing’ approach.® Alternatively, courts find no ultimate agreement, nor any other
obligations. Several decisions have characterized the parties’ exchanges as simple
negotiations. In a recent case, the court has reiterated the parties’ freedom to ‘walk away

73 bid.

" Farnsworth 1987, at 250.

’> Farnsworth 1987, at 251.

7% 670 F.Supp. 491 (S.D.N.Y. 1987).

7 See for example, Butler v. Balolia 736 F.3d 609, 613 (C.A.1 2013); Keystone Land & Development v. Xerox Corp., 94 P.3d
945 (Wash. 2004); Brown v. Cara, 420 F.3d 148 (C.A.2 2005); Hannah v. Tate, Not reported, WL 6607489 (W. Va. 2014).

78 See Teachers Ins. and Annuity Ass'n of America v. Tribune Co., 670 F.Supp. 491, 499 (S.D.N.Y. 1987).

" The distinction made by Farnsworth is followed by Schwarz/Scott at 664; 693; Klass adopts the same classification — see
Klass 2009, at 1448-1449.

& Kling/Nugent 2005, para 6.03[1]; Lake/Draetta 1994, at 135 ff. with further references.
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from bargaining table’ as ‘the proper recourse’ for failed negotiations, rather than making a
court claim.®

It is to be noted that in several cases where the courts have adopted the ‘all or nothing’
approach, the claim submitted to the court has focused on enforcement of the ultimate
agreement, not of the preliminary regime. As a consequence, the courts’ reasoning was to a
certain extent channelled towards the ‘all or nothing’ approach.82

6.3.3.2. Implied good faith: diverging state law

If no ultimate agreement is found, the court may assess whether the preliminary agreement
binds the parties ‘in some way’.83 State law differs considerably as to the question of
whether this is, in principle, possible.

Some states are reluctant to recognize the possibility of applying any intermediary regime to
precontactual agreements. Courts of these jurisdictions refer to the difference between the
ultimate agreement and the precontractual documents, but are reluctant to recognize any
binding force of the latter. For instance, federal courts applying New York law have done so
in a number of cases involving corporate mergers and acquisitions.®*

By contrast, the modern law of some jurisdictions, including Washington,®> California,®®
Delaware,®” some New York decisions,®® and others®® makes a distinction between the
ultimate agreement and the intermediary regimes. It admits that parties can be bound in
some way by a preliminary agreement. At this point, state law differs as to the concrete
implications of a preliminary agreement. Courts in some states have found that a
preliminary agreement as such gives rise to an obligation to negotiate the ultimate
agreement in good faith. In other words, an obligation of good faith may be implied by the
court, irrespectively of whether parties have expressly included such an obligation into the
preliminary document.’® Other courts do not go as far as implying good faith. These would
only enforce an express obligation to negotiate in good faith, provided the parties have
intended that this is binding (even within an otherwise non-binding preliminary document).
For example, this is the approach of lllinois law. Whereas some provisions of a preliminary
agreement have been upheld as binding, this fact alone did not mean that the duty of good
faith was implied for negotiations.”® Judge Posner provides an argument in favour of
recognizing an obligation to negotiate in good faith. The complexity of a future deal, the

8 Rambus Inc. v. Hynix Semiconductor Inc., 629 F. Supp. 2d 979, 1016 (N.D. Cal. 2009).

8 Beck v. American Health Group International, Inc., 260 Cal. Rptr. 237 (C.A.3 1989); Carter v. Milestone, 338 P.2d 569
(D.C.Cal. 1959); Smissaert v. Chiodo, 330 P.2d 98 (Cal. App. 1st Dist. 1958); Forgeron Inc. v. Hansen, 308 P.2d 406 (D.C.Cal
1957); Columbia Pictures Television v. Krypton Broad. of Birmingham, Inc., 523 U.S. 340 (C.A.9 1998).

# Schwartz/Scott 2007, at 664.

8 Venture Associates Corp. v. Zenith Data Systems Corp., 96 F.3d 275 (C.A.7 1996).

& Butler v. Balolia 736 F.3d 609 (C.A.12013); Keystone Land & Development v. Xerox Corp., 94 P.3d 945 (Wash. 2004).

8 Vestar Development Il, LLC v. General Dynamics Corp. 249 F.3d 958 C.A.9 (Cal.), 2001, at 961.

8 SIGA Technologies, Inc. v. PharmAthene, Inc., 67 A.3d 330 (Del. 2013).

8 Teachers Ins. and Annuity Ass'n of America v. Tribune Co., 670 F.Supp. 491 (S.D.N.Y. 1987); Adjustrite Sys., Inc. v. GAB
Bus. Servs., Inc., 145 F.3d 543, 548 (2d Cir.1998) and a more recent case Fairbrook Leasing, Inc. v. Mesaba Aviation, Inc.,
519 F.3d 421, 426 ff. (C.A.8 2008) (recognising type | and type Il preliminary agreements).

8 A recent overview of state law approaches is provided in Butler v. Balolia 736 F.3d 609, 613 (C.A.1 2013).

% Channel Home Centers, Div. of Grace Retail Corp. v. Grossman, 795 F.2d 291 (C.A.3 1986); Copeland v. Baskin Robbins
USA., 117 Cal. Rptr.2d 875 (Cal.App. 2002).

%% Feldman v. Allegheny Intern., Inc., 850 F.2d 1217 [10]-[11] (C.A.7 1988).
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investment of time and money may make parties more vulnerable when facing the other
party’s conduct.’?

In this way, if an obligation of good faith is implied or enforced, parties may abandon
negotiations as long as they have made an effort to come to an ultimate agreement, but
failed to reach it. However, parties are not bound by the ultimate agreement, nor may the
parties be ordered to reach agreement. The simple fact that parties fail to reach agreement
does not amount to breach of the good faith obligation.

This rule has been formulated in Teachers Ins. and Annuity Ass'n of America v. Tribune Co.”
As contended by Schwarz and Scott, the framework adopted in that case is followed in at
least thirteen states, sixteen federal district courts, and seven federal circuits.” The court in
Butler v. Balolia has stated generally that ‘many more jurisdictions have recognized the
enforceability of contracts to negotiate than have repudiated that doctrine’.”

The possibility of implying an obligation of good faith or to recognize this as binding has led
to the question of the content of the good faith obligation. For the moment, the discussion
of this topic will be postponed. More attention will be paid to this in Section 6.5.3 examining
contractualized good faith. As will be explained in Section 6.5.3, the full picture of good faith
in US law inevitably needs to take into account non-contractual doctrines relevant to the
process of negotiations.

6.3.3.3.  Further differentiation

If no ultimate agreement is found, and the court finds that parties may be ‘bound in some
way’ by a preliminary regime, the courts may take a step further in the differentiation of the
binding force of preliminary agreements (thus developing the intermediary regime). They
may address more closely the validity of various obligations included in the preliminary
documents. As has been stated by one of the courts, ‘[t]he underlying axiom is that parties
may contract about their own negotiations’.”® This seems to be the latest development; the
courts and scholarship have not yet addressed this in a straightforward way. The courts
seem to agree that the framework established in Teachers Ins. & Annuity Ass'n of Am. v.
Tribune Co®” enables them to regard some concrete obligations as binding in an otherwise
non-binding document. The approach to a number of obligations framing the dynamics of
negotiations has been clarified in case law (including the provisions on exclusivity,
confidentiality and other matters). Courts have also touched upon the specificity, if there is
any, of the requirements for enforceability for a provision to be binding within otherwise
non-binding negotiations. More detail on this will be provided in Section 6.5.1. Prior to
doing so, it is important to clarify the criteria and guidance in the choice between ‘all or
nothing’, intermediary regimes, and further differentiation.

6.3.3.4. Intent as a criterion for applying a preliminary regime

The main guidance for the courts in qualifying the preliminary agreement and defining its
regime is the intent of the parties. Case law invokes the intent of the negotiating parties as a

92 \lenture Associates Corp. v. Zenith Data Systems Corp., 96 F.3d 275, [2] (C.A.7 1996).
% 670 F.Supp. 491 (S.D.N.Y. 1987).

9 Schwarz/Scott 2007, at 664 footnote 7.

% 736 F.3d 609, 614 (C.A.1 2013) with an overview of state laws.

% Feldman v. Allegheny Intern., Inc., 850 F.2d 1217, 1222 (C.A.7 1988).

% 670 F.Supp. 491 (S.D.N.Y. 1987).
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reason to refuse to apply a preliminary regime and to regard the parties’ exchanges as non-
binding negotiations. Courts refer to the parties’ intent in order to distinguish between the
ultimate agreement and preliminary agreement. Intent is also used as a guideline to delimit
the enforceable content of a preliminary agreement.”® Though courts have relied on other
indices as well, intent has been seen as the most important for contractually organized
negotiations. As one court has put it, preliminary agreements are ‘enforced only when
parties manifestly so intended’.*® Or as formulated by another, ‘[t]he core theory of a cause
of action for breach of contract to negotiate ... inevitably hinges on whether the parties
intended to enter a binding contract to negotiate and whether they objectively manifested

that intention’.'®

6.3.4. Assessment of intent: factors

To assess the intent of the parties, the US courts look at a set of factors. The Restatement
(Second) of Contracts suggests that several circumstances ‘may show that the agreements
are preliminary negotiations’ and entail no contractual obligations.'®* These point primarily
to the intent to be bound by the ultimate agreement, but the same circumstances are used
to assess whether an intermediary regime applies.’® These circumstances are: '

- the extent of agreement on the terms of the final agreement;

- the question as to whether the contract at hand is usually made in writing;

- the question as to whether a standard form is often used for this kind of contract;

- the complexity of the final contract (‘few or many details’ and whether the contract

is ‘common or unusual’);

- the amount at stake;

- the question as to whether performance has already started during negotiations.
The Restatement notes furthermore that ‘[sJuch circumstances may be shown by oral
testimony or by correspondence or other preliminary or partially complete writings'.104
These guidelines are followed in the courts of most states. The most articulate sequence of
reasoning based on the Restatement’® has been formulated by the New York courts. New
York state law provides a four-factor test to assess the parties’ intent. The following factors
are assessed: '*°

1) the language used by the parties;

2) the presence or absence of performance during negotiations (anticipatory

performance);

% /S Apothekernes Laboratorium for Specialpraeparater v. I.M.C. Chemical Group, Inc., 873 F.2d 155 (C.A.7 1989); Butler
v. Balolia 736 F.3d 609, 618 (C.A.1 2013); Empro Mfg. Co. v. Ball-Co Mfg., Inc., 870 F.2d 423 (C.A.7 1989); Ayes 2012, at
390.

% Klass 2009, at 1449. See also Jeffries 2012, at 20: ‘Ultimately...whether or not a preliminary agreement will be
enforceable comes down to a question of the intent of the parties’.

190 By tler v. Balolia 736 F.3d 609, 616 (C.A.1 2013).

101 Restatement (Second) of Contracts, § 27: ‘Manifestations of assent that are in themselves sufficient to conclude a
contract will not be prevented from so operating by the fact that the parties also manifest an intention to prepare and
adopt a written memorial thereof; but the circumstances may show that the agreements are preliminary negotiations’.

192 Teachers Ins. and Annuity Ass'n of America v. Tribune Co., 670 F.Supp. 491 (S.D.N.Y. 1987).

103 pestatement (Second) of Contracts, § 27 Comment c.

1% Ibid. See also Section 6.3.5.3.

Jeffries 2012, at 23 ff. analysing the assessment of intent in various jurisdictions. See earlier Klein/Bachechi 1994.
Jeffries 2012, footnote 127. See also Farnsworth 2004, at 260 referring to a similar list used by the Supreme Judicial
Court of Maine Mississippi & Dominion S.S. Co. v. Swift, 29 A. 1063 (Me. 1894); Kling/Nugent 2005 para 6.03; Channel
Home Centers, Div. of Grace Retail Corp. v. Grossman, 795 F.2d 291 (C.A.3 1986).

105
106
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3) the presence or absence of open issues that need to be agreed upon;

4) the question of whether the kind of contract is usually concluded in writing.
Next to this, consideration of the entire context of negotiations is sometimes added as the
fifth factor. On the whole, none of these factors is decisive, ‘but each provides significant
guidance'.107
The New York law factors test is also applied in other states, while states that do not follow
any particular settled flow of reasoning interpret all the circumstances of negotiations. It has
been noted in the literature that their reasoning essentially comes down to the
circumstances as mentioned by the Restatement and New York law. 108
It is helpful to examine the application of each of the four factors in more detail in order to
understand the reasons for the US court to find obligations in a letter of intent and for

refusing to do so.
6.3.4.1. Language

The first factor within the New York law factors test is the language used by the parties in
the preliminary document.

Assessment of language as such is underpinned by the theory of literal interpretation. That
is, the meaning of the parties is attributed to the direct content of the words they use. The
courts look primarily for indications of the parties’ intent made in a clear language. Clarity of
language refers to the formulations having only one distinguishable meaning. By contrast, if
the term or a sentence may have two or more meanings or if the reference content cannot
be defined (is vague), these terms or sentences are regarded as ambiguous.’® In cases
involving preliminary agreements, if the language is clear, the court can characterize it
either as non-binding language or binding language. ' The court then draws conclusions as
to the regime applicable to the document.

It is to be noted that classifying and interpreting case law regarding the parties’ negotiations
is complicated by the fact that ambiguous interpretation is often invoked in litigation. As
noted by Burton, ‘[flrom an advocacy standpoint, advancing an unlikely interpretation is not
a bad strategy when the stakes are high; one wants to and might get to a jury; one is
litigating the case anyhow on formation or remedies issues; as an obfuscating tactic; or
when non-legal considerations might be weighty. But, from a more neutral standpoint,
these are not reasonable interpretive disputes’.**!

The following formulations have been regarded by the courts as clearly non-binding
language. As noted by Judge Posner, the words ‘in principle’ to characterize the terms of a
preliminary agreement clearly signals the absence of any intent to be bound until the
ultimate agreement is formed.? In the same way, a preliminary document does not create
any obligations if it states clearly that negotiations are not binding until the ultimate
agreement is fully negotiated and formed or a final contract is made in a special form.!*3

97 R G. Group, Inc. v. Horn & Hardart Co., 751 F.2d 69, 75 (C.A.2 1984).

Jeffries 2012.

Burton 2009, at 8.

Teachers Ins. and Annuity Ass'n of America v. Tribune Co., 670 F.Supp. 491, 499 (S.D.N.Y. 1987); Arcadian Phosphates,
Inc. v. Arcadian Corp., 884 F.2d 69 (C.A.2 1989); Adjustrite Systems, Inc. v. GAB Business Services, Inc., 145 F.3d 543, 549
(C.A.2 1998); Elvin Associates v. Franklin, 735 F.Supp. 1177 (S.D.N.Y. 1990).

! Burton 2009, at 12.

Venture Associates Corp. v. Zenith Data Systems Corp., 96 F.3d 275, [2] (C.A.7 1996), referring to respective case law.
Teachers Ins. and Annuity Ass'n of America v. Tribune Co., 670 F.Supp. 491, 499 (S.D.N.Y. 1987); Jeffries 2012, at 26.
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Such a provision is often called in practice and literature a ‘subject to contract’ clause. Literal
interpretation of this provision has often been regarded as pointing to an absence of the
parties’ intent to be bound by the ultimate agreement. In the same way, references to the
possibility that negotiations might fail and the reference to the ultimate agreement to be
completed have suggested that the parties did not intend to be bound.'** The same
consequence has resulted from a repeated emphasis on the difference between the stage of
negotiations reflected in the preliminary agreement, on the one hand, and the future
contemplated transaction.*™® In Rennick v. O.P.T.I.O.N. Care, Inc., the following formulations
were regarded as ‘unequivocal non-binding language’: ‘acknowledge the respective
intentions ... directed toward the creation of a binding interim agreement and other
contracts designed to implement various proposed relationships among the parties...
continue good faith discussions directed toward the creation of formal written contracts
that, upon approval by the board of Directors of each party, will be executed ... with the
understanding that this letter of intent is of no binding effect on any party hereto’.'®
Furthermore, in some cases the negotiators may split preliminary documents, pointing to
which terms are binding, and which ones are not. This has guided courts in determining the
extent to which the parties have actually intended to be bound.™’

The main consequence flowing from relying on clear non-binding language is the
gualification of the parties’ relations as aleatory negotiations. Each party may resume these
without contractual liability."*® According to the Restatement (Second) of Contracts: ‘[I]t is
quite plain that if either of the parties manifests its intent not to be bound until a written
contract is executed then the parties are not bound until that event occurs’.**?

In the absence of any clear statement as to the non-binding nature of the preliminary
agreement, courts have often found an intent to form the ultimate agreement. This is the
case especially if the preliminary agreement does not (or does not only) frame negotiations,
but also sets the terms of the ultimate agreement or enables their construction by the
court.’®

In addition to this literal interpretation of language, another approach has been also taken
by the courts. When interpreting the language, the context of negotiations is also taken into
account. The approach where interpretation of the language used is not confined to its
literal meaning is underpinned by the objective theory of interpretation. As was formulated
in V'Soske v. Barwick: ‘Two rules on this subject are well established: First, if the parties
intend not to be bound until they have executed a formal document embodying their

1% Arcadian Phosphates, Inc. v. Arcadian Corp., 884 F.2d 69, 72 (C.A.2 1989).

3 Barnes & Robinson Co., Inc. v. OneSource Facility Services, Inc., 195 S.W.3d 637, 642 (Tenn. App. 2006).

118 77 F.3d 309 77 F.3d 309, 317 and 312 (C.A.9 1996).

17 Venture Associates Corp. v. Zenith Data Systems Corp., 96 F.3d 275 (C.A.7 1996).

18 Principal Life Ins. Co. v. Revalen Development, LLC., 358 S.W.3d 451 (Tex.App. 2012); Columbia Pictures Corp. v. De Toth,
161 P.2d 217 (Cal. 1945); Universal Products Co. v. Emerson, 179 A. 387 (Del. 1935); Rork v. Las Olas Co., 23 So. 2d 839 (Fla.
1945); General Realty Corp. v. Douglas Lowell, Inc., 354 P.2d 306 (Or. 1960); Nolan v. J. & M. Doyle Co., 13 A.2d 59 (Pa.
1940); Bowling v. Palmetto State Life Ins. Co., 99 S.E.2d 407 (S.C. 1957); Rosebud Oil & Cotton Co. v. Merchants' & Planters'
Oil Co., 248 S.W. 116 (Tex. Civ. App. 1922); Atlantic Coast Realty Co. v. Robertson's Ex'r, 116 S.E. 476 (Va. 1923); Building
Service Employees Intern. Union, Lodge No. 6 v. Seattle Hosp. Council, 138 P.2d 891 (Wash. 1943); Brunette v. Vulcan
Materials Co., 256 N.E.2d 44 (lll.App. 1970); Terracom Development Group v. Coleman Cable and Wire Co., 365 N.E.2d 1028
(I.App. 1977).

119 pestatement (Second) of Contracts, § 27 Comment b.

120 gee for a recent example, Bed Bath & Beyond Inc. v. IBEX Const. LLC, 860 N.Y.S.2d 107 (N.Y.A.D. 2008). Farnsworth calls
these agreeemnts ‘stop-gap agreement’ whereby parties in fact have the entire ultimate agreement with no more terms
left for negotiation, but anticipate that the ultimate agreement will be made later. Farnsworth contends that these
agreements are subject to the regime of the ultimate agreement. See Farnsworth 1987, at 251.
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agreement, they will not be bound until then; and second, the mere fact that the parties
contemplate memorializing their agreement in a formal document does not prevent their
informal agreement from taking effect prior to that event’.’®! In some cases, the court has
found that the parties had initially expressly reserved the formation of contract (qualifying
their exchanges as aleatory negotiations), but thereafter had waived this reservation, also in
clear language. 122

Furthermore, courts may find that parties had intended to establish the ultimate
agreement, but regarded this as a mere formality. In this case, the courts have often
searched for the ultimate agreement in the parties’ relations.'? For instance, the court may
find that parties have entered into a binding final contract simply by way of oral exchange
before they signed any preliminary document (unless the statute of frauds establishes the

written form as a requirement of validity of a particular type of contract).'**
6.3.4.2.  Anticipated performance

Another factor addressed by the courts is the question of whether any performance has
been started in anticipation of the future contract. This kind of performance, often partial
performance, is defined as conferring ‘something of value’ on the other party which that
other party accepts.’? For the courts, an accepted partial performance is an indication of
the parties” will to be immediately bound either by some obligations or by the entire
ultimate agreement. This is regarded as ‘an unmistakable signal that one party believes
there is a contract; and the party who accepts performance signals, by that act, that it also
understands a contract to be in effect’.*?®

At the same time, the courts distinguish between a merely preparatory performance and
the actual start of performance of the final contract. Actions that merely prepare for the
future eventual contract do not point towards a binding commitment.*?’ By contrast, if both
parties act as if the future contract was concluded (or in accordance with the terms of the
future agreement as outlined in the preliminary agreement), this is an argument for holding
that the ultimate agreement is formed. For example, in V'Soske v. Barwick,'*® the parties
negotiated the sale of a business and exchanged letters relating to the future contract. Their
exchange mentioned the date from which the business would be run on the potential
buyer’s account. Following the exchange of this letter of intent, all transactions outside of
the ordinary course of business were made only with the potential buyer’s approval. For the
court, this was a strong indication that the ultimate, rather than a preliminary, agreement
was formed.'?

121 404 F.2d 495, 499 (C.A.2 1968).

Southern Colorado MRI, Ltd. v. Med-Alliance, Inc., 166 F.3d 1094 (C.A.10 1999) (parties first signed a letter of intent and
thereafter exchanged offer and acceptance); Lamle v. Mattel, Inc., 394 F.3d 1355, 1360 (Fed. Cir. 2005).

'3 Teachers Ins. and Annuity Ass'n of America v. Tribune Co., 670 F.Supp. 491, 500 (S.D.N.Y. 1987); V’Soske v. Barwick, 404
F.2d 495 (C.A.2 1968); Gorodensky v. Mitsubishi Pulp Sales (MC), Inc., 92 F. Supp. 2d 249 (S.D.N.Y. 2000).

12% The Statue of Frauds establishes that writing is a formal requirement of validity of certain types of contracts. The court
will not inquire further into the existence of any agreement, in the absence of writing to indicate that a contract has been
made. The Statute of Frauds is the translation into US law (at the level of states) of the English Statute of Frauds 1677 with
certain modifications.The rule covers domestic (US) sale of goods between merchants.

125 Spencer Trask Software and Information Services LLC v. RPost Intern. Ltd., 383 F. Supp. 2d 428, 443 (S.D.N.Y. 2003).

R.G. Group, Inc. v. Horn & Hardart Co., 751 F.2d 69, 75-76 (C.A.2 1984).

Blanton Enterprises, Inc. v. Burger King Corp., 680 F.Supp. 753,773 (D.C.S.C. 1988).

V'Soske v. Barwick, 404 F.2d 495 (C.A.2 1968).

129 104 F.2d 495, 500 (C.A.2 1968).
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However, a request to start works does not necessarily point to the existence of the final
contract. A statement that the work is to be reimbursed if the parties do not form the final
agreement is an indication that the parties have no intent to be bound by the ultimate
agreement at this stage of negotiations. They are only bound by this obligation to reimburse
the cost of works started. This was the reasoning in Citadel Group Ltd. v. Washington
Regional Medical Center (federal court applying Illinois law). The parties negotiated for the
development and construction of a building. One party had included in a preliminary
document an ‘authorization to proceed’ with the execution of the future eventual contract.
However, the authorization clearly regarded the work as preliminary, because it detailed the
work’s reimbursement ‘whether or not the project is ultimately developed’.130

6.3.4.3. Open issues

The third factor the courts take into account is the number of terms in a preliminary
agreement that the parties leave open for further negotiations. Generally, the less definitive
and elaborate the conditions of the ultimate agreement, the lower the probability that the
court will find the final contract in the precontractual exchange.™! At the same time, not all
terms left open are equally relevant. The courts look primarily for an agreement on the
‘usual’ or ‘important economic terms’ of a particular type of contract.**? To establish these,
trade usages and customs of a particular sector of trade are taken into account.

However, the fact that terms are left open is not decisive. In some cases, courts have found
that the final contract has been formed on the basis of other factors and thereafter has
implied the missing terms in construing the ultimate agreement. This has happened
primarily in disputes involving relatively simple and common types of contracts, for
example, loan agreements.™* By contrast, the higher the complexity and importance of the
negotiated deal, the more reluctant the courts are to find the final binding contract in the
preliminary exchanges.’*® For example in Songbird Jet Ltd., Inc. v. Amax Inc., the judge
characterized a purchase of a jet as follows. It was ‘no run-of-the-mill, over-the-counter
transaction where terms and conditions of a sales contract are fairly well established and, in
effect, are recognized as a custom of the trade. It was a structured, multi-faceted deal of
magnitude’.®> The complexity of the deal was the main reason against accepting that the
parties had entered into the final oral agreement.

6.3.4.4.  Writing usually used

New York courts also take into account whether a given type of contract is usually made in
writing. If the final contract contemplated in a preliminary agreement is usually concluded
in written form, the courts are more willing to find that no intent to be bound by the
ultimate agreement is in place. This weighs against the conclusion that the ultimate
agreement is formed. It has been generally accepted under New York law that transactions

130 692 F.3d 580, 584 (C.A.7 2012).

Delicatessen v. Schumacher, 436 N.Y.S.2d 247 (N.Y. 1981).

Teachers Ins. and Annuity Ass'n of America v. Tribune Co., 670 F.Supp. 491, 501 (S.D.N.Y. 1987).

Ibid; Farnsworth 1987, at 260.

Farnsworth 1987, at 260-261; Teachers Ins. and Annuity Ass'n of America v. Tribune Co., 670 F.Supp. 491, 501-503
(S.D.N.Y. 1987); Winston v. Mediafare Entertainment Corp., 777 F.2d 78 (C.A.2 1985); Skycom Corp. v. Telstar Corp., 813
F.2d 810 (C.A.7 1987); Reprosystem, B.V. v. SCM Corp., 727 F.2d 257 (C.A.2 1984).

135 605 F. Supp. 1097, 1102 (S.D.N.Y. 1985).
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in the business world are usually made in writing and this is especially the case for complex
deals.”® Furthermore, under New York law, the written form is regarded as customary for
complex transactions and transactions involving a large sum.’

6.3.4.5.  Entire context of negotiations

Next to these four factors, the entire context of negotiations is sometimes also taken into
account as the fifth factor. The assessment of the context of negotiations includes analysis
of the facts, the parties’ conduct and statements.’*®

In contrast with the states following the Restatements and the New York law factors test,
some US states do not apply this, but address ‘all of the circumstances surrounding the
negotiations, including the actions of the principals both during and after, to determine
what the parties intende The courts ‘... look at the circumstances surrounding the
negotiations and the actions of the principals at the time and subsequently. From all of
these, the intention of the parties to be bound or not to be bound must be ascertained’.**°
The factors test developed in New York law has been criticized in the literature for providing
little normative guidance, leading to too wide a discretion for the court and unpredictable
results.**! Schwarz and Schott have also pointed to inconsistency in the application of the
test by the courts. According to these scholars, the ‘baseline for finding an actionable
commitment is independent of many of the factors that have been made doctrinally salient,
such as the number of open terms and the extent of part performance’.**

Case law has also not always been positive regarding the application of the factors.
Discussing the application of the factors test in Texaco, Inc. v. Pennzoil, Co.,"** the judge
noted in Garnes v. Fleming Landfill, Inc. that the court had stated the law, namely the
factors test, and had thereafter ‘perversely fit into that principle a set of facts to which the
principle obviously does not apply... The court then finds that the parties did intend to be
bound by the preliminary agreement despite: (1) press releases which stated that “the
transaction is subject to execution of a definitive merger agreement;” (2) wording in the
preliminary agreement which stated that the parties’ obligations would become binding
only “after the execution and delivery of this agreement;” and, (3) references in press
releases to the preliminary agreement as an “agreement in principle.””*** Therefore, the
assessment of the factors discussed above serves mainly as guidance for the court, whereas
the decisions remain highly fact specific. As a consequence, it is not always easily
predictable.'*

dl 139

136
137

International Telemeter Corp. v. Teleprompter Corp., 592 F.2d 49 (C.A.2 1979), Friendly, Circuit Judge, concurring.
Reprosystem, B.V. v. SCM Corp., 727 F.2d 257, 263 (C.A.2 1984); Adjustrite Systems, Inc. v. GAB Business Services, Inc.,
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38 Teachers Ins. and Annuity Ass'n of America v. Tribune Co., 670 F.Supp. 491, 500-501 (S.D.N.Y. 1987); Jeffries 2012, at 32-
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6.3.5. The most relevant issues of interpretation

It is worth noting that the assessment of the parties’ intent at the moment they form a
contract is primarily an issue of interpretation.**® This calls for some precision regarding
interpretation of contract terms by the US courts.

6.3.5.1.  Subjective and objective intent

US law relies on the objective theory of contract formation. This means that only an
objectively assessed manifestation of intent counts in law. The primary relevance of
objective intent falls more generally into the objective theory of contract formation adopted
by US law. As formulated by Holmes, ‘the making of a contract depends ... on the agreement
of two sets of external signs, — not on the parties having meant the same thing but on their
having said the same thing’.**’

The antagonism between subjective and objective intent has been the subject of debate
between two prominent US scholars and drafters of Restatements of the law of contract.
Williston has argued in favour of the search for objective intent in contract law. Another
prominent US scholar, Corbin, has suggested that the complex role of subjective intent
should not be disregarded.

The Restatements of Contract carry the imprint of both scholars’ work,**® and the
assessment of the parties’ intent echoes both theories. In particular, the emphasis on the
literal meaning of the terms and formulations used in a preliminary agreement follows from
the relevance of the subjective theory. At the same time, modern US courts are not limited
to the literal meaning of the parties’ formulation in the interpretation of the parties’ intent.
When the court examines the entire document, the objective circumstances, and other
contexts, the objective theory of contract formation is applied.**

This theoretical background is useful for characterizing lines of cases that may seem
irreconcilable at first sight. More specifically, one line of cases attaches greater importance
to the literal interpretation of the parties’ documents. Within this line of cases, language is
referred to as the most important criterion to determine the parties’ intent. There is a high
probability that clear and unambiguous non-binding language will be upheld as pointing to
the absence any intent to form the ultimate agreement. Clear and unambiguous statements
that some obligations bind parties immediately from the start of negotiations would also be
upheld. The other line of cases is underpinned by the objective assessment of the parties’
intent. Within this line of cases, courts adopt a more holistic approach. Circumstances other
than simply the parties’ statements (even if clear and unambiguous at first sight) are taken
into account. This approach can lead the courts to disregard the formulations of preliminary
agreements, for example, disregarding the so-called ‘subject to contract’ clauses, as noted
earlier.™

%8 Burton 2008, at 2.

Holmes 1897, at 464. See also inter alia Empro Mfg. Co. v. Ball-Co Mfg., Inc., 870 F.2d 423 (C.A.7 1989); Citadel Group
Ltd. v. Washington Regional Medical Center, 692 F.3d 580, 588 (C.A.7 2012): the intent to be bound is ‘measured
objectively, by the parties” words and conduct,” but not by the parties’ stated subjective intent as to the meaning of the
document. Block v. Magura, 949 N.E.2d 1261 (Ind. Ct. App. 2011); Keystone Land & Development v. Xerox Corp., 94 P.3d
945, 949 (Wash. 2004).

198 ayres 2012, at 176; Calamari/Perillo 2009, at 23.

Burton 2008, at 9.

See Section 6.3.4.
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6.3.5.2.  Questions of fact and questions of law

The assessment of the parties’ intent is usually regarded as a question of fact.”®! Questions
of fact are decided by the jury, unless the parties voluntarily submit the questions of fact to
the competence of the court.” The jury is, therefore, often involved in resolving disputes
on negotiations of a contract. However, the question of intent may also be resolved as a
matter of law. This is possible in situations ‘where reasonable minds could reach but one
conclusion’.’*® The case is then decided by the court.

US scholars have noted that the distinction between questions of law and fact within the
assessment of contract formation is not straightforward.”* It involves two interrelated
issues — assessment of the meaning of language and the interpretation of writing.
Assessment of the meaning is a question of fact, whereas the interpretation of writing is a
question of law™ and the line between the two is not always obvious. Jeffries has recently
suggested that the question should be treated as a matter of law in each case where the
language of the preliminary document is clear and unambiguous and this factor can be
regarded as conclusive.™®

6.3.5.3.  Parol evidence rule

Another peculiarity of the US law is the inapplicability of the parol evidence rule to
preliminary agreements.

The parol evidence rule is a substantive rule of US contract law.™’ The rule prescribes giving
preference to written statements above oral ones. It is applicable in particular to attempts
to ‘influence legal effect of a written document by offering extrinsic evidence to
supplement... or interpret its stated terms’.**®

Whereas the rule applies to the fully formed ultimate agreement,™” it ‘does not apply to the
question of the enforceability of “binding preliminary commitments””.**® To assess this, the
court needs extrinsic evidence, as has been noted in several cases.’® In this way, when
assessing intent, the parties’ agreements and conduct prior to the drafting of a preliminary
agreement and also the terms of the document are taken into consideration. Intent is
analysed on the basis of all the facts at hand.

157

159

151 Keystone Land & Development v. Xerox Corp., 94 P.3d 945 (Wash. 2004); Sea—Van Invs. Assocs. v. Hamilton, 881 P.2d

1035 (Wash. 1994); Video Central, Inc. v. Data Translation, Inc., 925 F. Supp. 867 (D. Mass. 1996) (whether a letter of intent
was binding is a question for the jury); Arnold Palmer Golf Co. v. Fuqua Industries, Inc., 541 F.2d 584 (C.A.6 1976) (whether
parties were bound by a preliminary agreement found to be a genuine issue of fact); I.M.A., Inc. v. Rocky Mountain
Airways, Inc., 713 P.2d 882 (Colo. 1986) (whether a letter of intent on acquisition of an air taxi service represented a
formed contract).

132 5ee Section 6.2.2 on the role of jury.

See Keystone Land & Development v. Xerox Corp., 94 P.3d 945 (Wash. 2004); Van Invs. Assocs. v. Hamilton, 125 Wash.2d
120, 126, 881 P.2d 1035 (1994); Ruff v. King County, 887 P.2d 886 (Wash. 1995).

15 Jeffries 2012, at 51.

Calamari/Perillo 2009, at 141.

Jeffries 2012, at 51.

Rohwer/Skrocki 2010, at 229.

Ibid. See also Restatement (Second) of Contracts, § 209-218; UCC § 2-202.

3% pMastrangelo v. Kidder, Peabody & Co., Inc, 722 F. Supp. 1126 (S.D.N.Y. 1989).

%0 pgn Am Corp. v. Delta Air Lines, Inc. 175 B.R. 438, [22]-[24] (S.D.N.Y. 1994); Teachers Ins. and Annuity Ass'n of America v.
Tribune Co., 670 F.Supp. 491, 498-502 (S.D.N.Y. 1987); Four Seasons Hotels Ltd. v. Vinnik, 127 A.D.2d 310 (N.Y.A.D. 1987).
81 see for example, Evergreen Investments, LLC v. FCL Graphics, Inc., 334 F.3d 750 (C.A.8 2003) (extrinsic evidence needed
to assess a letter of intent about acquisition of assets).
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6.4. Non-contractual doctrines mandatorily applicable to negotiations

Under US law, it is not only contract law that is relevant to the period of negotiations. The
link between contract law and extra-contractual doctrines is established by the Restatement
(Second) of Contracts. It states: ‘moreover, remedies for bad faith in the absence of
agreement are found in the law of torts or restitution’.’®® Modern textbooks mention these
doctrines as part of the concept of precontractual Iiability,163 a term that has long been

unusual for US law. This Section will address the relevant extra-contractual doctrines.

6.4.1. Promissory estoppel: protection of precontractual reliance

Under the US doctrine of promissory estoppel, a party may be held liable for breaking a
promise made during negotiations if the other party has detrimentally relied on this
promise.'® The US courts have developed promissory estoppel as a separate cause of action
in equity'® based on the English doctrine of estoppel. To prevent injustice, a remedy in
equity has been granted because no adequate or sufficient recovery was possible under the
common law or statutes.

Promissory estoppel forms part of the mandatory extra-contractual rules applicable to all
negotiations.®® However, remedies on this basis are not often granted, mainly because of
the high threshold to overcome in order to establish the kind of reliance required to qualify
for recovery.

In the precontractual context, recovery under the doctrine of promissory estoppel was first
granted in the landmark case of Hoffman v. Red Owl Stores Inc.*®’ Hoffman was running a
bakery. He entered into negotiations with Red Owl Stores in order to obtain a franchise to
run one of the stores. Red Owl assured Hoffman that an investment of 18000 dollars was
sufficient to become a franchisee. Red Owl encouraged Hoffman to sell his bakery and to
gain more experience in the grocery business in the location where Red Owl’s potential
store would be. Hoffman did so and moved to the location. Subsequently, Red Owl declared
that it would require a substantially higher investment from Hoffman in order for him to
become its franchisee. As Hoffman could not afford this investment, negotiations broke
down and no franchising contract was concluded. The Supreme Court of Wisconsin balanced
the parties’ arguments and decided that equity required that Hoffman was entitled to
recovery based on Red Owl’s precontractual encouragements. The means for recovery was
the doctrine of promissory estoppel. The Restatement (Second) of Contracts has taken this
development into account. It states:'®®

§ 90 Promise Reasonably Inducing Action or Forbearance

162
163
164

Restatement (Second) of Contracts, § 205 Comment c.

See for example Ayres 2012, at 369 ff.

Restatement (Second) of Contracts, § 90 Comment a: ‘Estoppel prevents a person from showing the truth contrary to a
representation of fact made by him after another has relied on the representation’.

165 See Section 6.2.3.3 on equity in the US law.

188 On the relevance of promissory estoppel to the formation of contract see Katz 1996 (law and economic analysis of
Hoffman v. Red Owl Stores, Inc., 133 N.W.2d 267 (Wis. 1965) subscribing to the debate about what interests should be
protected at the precontractual stage and the way these should be protected; Duhl 2003; Farnsworth 1987 and Farnsworth
2004, at 196.

167 133 N.W.2d 267 (Wis. 1965).

168 Restatement (Second) of Contracts, § 90 Comment d.
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(1) A promise which the promisor should reasonably expect to induce
action or forbearance on the part of the promisee or a third person and
which does induce such action or forbearance is binding if injustice can be
avoided only by enforcement of the promise. The remedy granted for
breach may be limited as justice requires.

Four elements should be in place for the doctrine of promissory estoppel to apply. There
should be (1) a promise; (2) reliance on the promise; (3) damage caused by the reliance; and
(4) the fact that the promise is not enforced should lead to injustice.169

The promise should be clear, unambiguous,170 and sufficient to induce reliance by the other
party. For instance, a simple statement of opinion is not sufficient."”* There should be
something more. However, the promise can be less than an offer: ‘the promise necessary to
sustain a cause of action for promissory estoppel’... may not ‘embrace all essential details of
a proposed transaction... so as to be the equivalent of an offer’.}”* Within the context of a
preliminary agreement, the primary criterion to establish the promise is the clarity of
language of the ‘promises and assurances’ made in a preliminary agreement.'”> Generally,
the questions as to whether the promise suffices to induce reliance and whether it has
effectively induced such reliance are questions of fact (to be decided by the jury).

The reliance should be reasonable, foreseeable and detrimental.'’* To define reasonable
reliance, case law makes reference to tort law. Reasonable reliance is namely understood as
a ‘justifiable’ reliance when a party is ‘not reckless, in other words not willfully embracing a
substantial risk’.*”> For example, in Barnes & Robinson Co., Inc. v. OneSource Facility
Services, Inc. it was stated that: ‘[n]o injustice results in refusal to enforce a gratuitous
promise where the ... promisee’s action in reliance was unreasonable or unjustified by the
promise’.}’®

Lack of such reliance is often established if the parties expressly state in a precontractual
document that this is not binding. In Rennick v. O.P.T.I.O.N. Care, Inc., the court held that
‘liln light of the unequivocal non-binding language in the letter of intent, reliance on the
existence of a contract was unreasonable as a matter of law’.*”’

Furthermore, damage should be caused by the reliance, and a causal link between the
promise and damage must be demonstrated. As has been noted in Hoffman v. Red Owl/
Stores Inc., ‘the wrong is not primarily in depriving the plaintiff of the promised reward but
in causing the plaintiff to change position to his detriment’.*’®

Finally, the fact that the promise is not honoured should cause injustice. This is the

specificity of the cause of action in equity where the main aim is to remedy injustice. At the

1% pe Pace v. Matsushita Elec. Corp. of America, 257 F. Supp. 2d 543 (E.D.N.Y. 2003).

Cohen & Co., CPAs v. Messina, CPA, 492 N.E.2d 867 (Ohio App. 1985).

Williston 2014, § 8:7.

72 Hoffman v. Red Owl Stores, Inc., 133 N.W.2d 267, 274 (Wis. 1965).

73 Corbit v. J. I. Case Co, 424 P.2d 290 [15] (Wash. 1967) refers to an ‘action or forbearance of a definite and substantial
character’ based on language of a ‘memorandum of agreement’.

174 Hoffman v. Red Owl Stores, Inc., 133 N.W.2d 267 (Wis. 1965); Quake Construction, Inc. v. American Airlines, Inc., 565
N.E.2d 990, 1005 (Ill. 1990); Bethany Pharmacal Co. v. QVC, Inc., 241 F.3d 854 (C.A.7 2001); Colosi v. Electri—Flex Co., 965
F.2d 500 (C.A.7 1992). See also Restatement (Second) of Contracts, § 90 Comment b; Farnsworth 2004, at 176.

175 gpy Energy Holdings, Inc. v. IEC (Montgomery), LLC 664 F.3d 131 C.A.7 (lll.), 2011 referring to Restatement (Second) of
Torts, § 537(b).

176 195 5.W.3d 637, 644 (Tenn. App. 2006).

77 F.3d 309, 644-645 (C.A.9 1996).

178 133 N.W.2d 267, 277 (Wis. 1965).
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same time, in Hoffman v. Red Owl Stores Inc., the court warned against the application of
promissory estoppel as a ‘mechanical or rule of thumb’. The doctrine is applicable to
precontractual misconduct and remedies are granted only if and insofar as this is necessary
to prevent injustice.’® The assessment of injustice is left to the discretion of the court.

The court in Hoffman v. Red Owl Stores Inc. also discussed the scope of promissory estoppel
ratio personae. The right to claim is in principle limited to the promissee, whereas third
parties are not entitled to claim against the promissor. An exception applies in a situation
where the promissor actually foresees, or has reason to foresee, reliance by a third person
on the promise, so that the claim may be established by the third party.180

Whereas these examples illustrate the application of promissory estoppel to the
precontractual period, this application is rather exceptional in modern US law. As a matter
of fact, the history of the precedent created by Hoffman v. Red Owl Stores Inc. has shown
the US courts to be highly reluctant to grant remedies in disputes involving precontractual
negotiations. Despite the fact that Hoffman v. Red Owl Stores Inc. was welcomed by US legal
scholars in the 1980s as a useful sanction for precontractual misconduct and a tool to
ensure legal certainty,’! the courts maintained a high threshold for the requirements for
reliance protected by promissory estoppel.'® Modern US scholars writing on the
precontractual period still debate the need to protect precontractual reliance, as well as the
appropriate extent of the protection. One opinion in the scholarship suggests that the way
courts actually protect precontractual reliance comes under the umbrella of a
precontractual duty of good faith.'®®* Another opinion has been advanced by Schwarz and
Scott based on an analysis of the courts’ motivation for allowing recovery where
negotiations have broken down. Schwarz and Scott argue that no extension of the duty of
good faith to the precontractual period is needed if precontractual reliance is protected by
promissory estoppel. Ayres et al come to the same conclusions.'®*

At the same time, as noted by English scholar Furmston, ‘the main difficulty in using reliance
as the protecting principle in this context is establishing that the reliance actually
occurred’.”® This difficulty appears to be the main reason for the courts’ reluctance to
follow Hoffman v. Red Owl Stores Inc. For instance, in BPI Energy Holdings, Inc. v. IEC
(Montgomery), LLC reliance on a ‘letter of intent’ was regarded as ‘reckless’ and therefore
remained at the risk of the relying party.’®® In Barnes & Robinson Co., Inc. v. OneSource
Facility Services, Inc., reliance was regarded as unreasonable or unjustified by the
promise;187 in FutureFuel Chemical Co. v. Lonza, Inc., the promise made in a letter of intent
was not sufficiently firm to induce the reliance required to sustain a claim in promissory

179 133 N.W.2d 267, 275-277 (Wis. 1965).

80 |bid (negotiations have been conducted by a husband and the question was as to the rights of his wife). See also
Restatement (Second) of Contracts, § 90 Comment c: ‘Enforcement of the promise in such cases rests on the same basis
and depends on the same factors as in cases of reliance by the promissee. Justifiable reliance by third persons who are not
beneficiaries is less likely, but may sometimes reinforce the claim of the promise or beneficiary’.

18! Farsnworth 1987, at 236-237.

82 See Owasso Development Co. v. Associated Wholesale Grocers, Inc., 873 P.2d 212 (Kan. App. 1994); Prenger v.
Baumhoer, 939 S.W.2d 23 (Mo. App. W. Dist. 1997); Pertzsch Design, Inc. v. Gundersen Lutheran Health System, Inc., 647 F.
Supp. 2d 1064 (W.D. Wis. 2009).

18 Farnsworth 1987, at 269. Farnsworth finds the term “fair dealing’ more appropriate.

184 Ayres 2012, at 346.

18 Furmston 2010, at 56.

664 F.3d 131 (C.A.7 2011) (under lllinois law, the language of letter of intent and subsequent memorandum of
understanding pointed to the absence of binding commitments until due diligence was conducted and a formal final
contract made. In this context, all the actions of the claimant were considered as ‘reckless reliance’).

187 195 S.W.3d 637 (Tenn. App. 2006).
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estoppel;*® in St. Joseph Hosp., Augusta, Georgia, Inc. v. Health Management Associates,

Inc. no reliance could be established because the party used a ‘Pre—Closing Checklist’ which
indicated that the Asset Sale Agreement still needed to be executed and delivered.’® In
Andersen Investments, LLC v. Factory Card Outlet of America, Ltd no reliance was found
because the language of the letter of intent was ‘decidedly conditional’.**

More generally, the precedent in Hoffman v. Red Owl Stores Inc. and the US doctrine of
promissory estoppel subscribes to the wider debate about the borderline between contract
and tort in US scholarship, namely relating to the interests which the fields of contract and
tort law should protect during the process of contract formation. The US promissory
estoppel solution is much like tort, because it protects objectively assessed reliance, paying
little attention to the contractual arrangements between the parties. The protection is in
fact granted independently of the parties’ acts or preliminary documents. However, the
sanctions are formulated as contractual, protecting promises — the obligations parties
undertake voluntarily. The development of the law in Hoffman v. Red Owl Stores Inc. has
been echoed by the US ‘contract as tort’ scholarship, namely Gilmore who is perhaps its
most prominent scholar. These scholars have argued that contract has been merged with
tort.”®! However, this scholarship was already in decline in the 1990s."** Time has indeed
shown that the precedent in Hoffman v. Red Owl Stores Inc. has been applied rather
exceptionally.

6.4.2. Tortlaw

Some decades ago, the US academic literature acknowledged the concept of precontractual
liability, but with a reservation that no such overarching concept can be found in US law.
Modern treatises include a separate part on precontractual Iiability.193 This includes not only
the distinction addressed earlier between the preliminary regimes and ultimate agreement
and promissory estoppel. Under the umbrella of precontractual liability, the literature also
addresses specific rules in tort law that apply to (mis)conduct in the course of negotiations.

6.4.2.1.  Misrepresentation of intent to reach agreement

Under US law, fraudulently misrepresenting the intent to reach agreement is an actionable
tort. This gives rise namely to the common law action of deceit, one of the specific torts
involving misrepresentation.194 According to the Restatement (Second) of Torts, ‘[a]]
representation of the maker's own intention to do or not to do a particular thing is
fraudulent if he does not have that intention’.'®> The first type of conduct that is regarded as
fraudulent misrepresentation is ‘entering into negotiations without serious intent to reach

agreement’.”**The second is continuing negotiations after having lost intent to enter into a

188 756 F.3d 641 (C.A.8 2014).

189 705 F.3d 1289, 1297 (C.A.11 2013).

190 630 F.Supp.2d 1030, 1043 (S.D. lowa 2009).

Gilmore 1974.

See with further references and scholarly debate in Yorio/Thel 1991.

See inter alia Ayres 2012.

1% prosser 1971, at 864.

195 Restatement (Second) of Torts, § 530(1). The draft of the Restatement (Third) of Torts establishes: ‘A statement of a
speaker's intention to perform a promise is a fraudulent misrepresentation if the intention does not exist at the time the
statement is made’. (Tentative Draft No. 2 (April 7, 2014) of Restatement (Third) of Torts, § 15 Promissory Fraud).

1% Farnsworth 2004, at 195; Markov v. ABC Transfer & Storage Co. 457 P.2d 535 (Wash. 1969).
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contract (for example, after having concluded a contract with another party).’®” The tort of

deceit is referred to in the literature as a part of the concept of ‘precontractual liability’.
Generally, the tort of deceit is ‘colored to a considerable extent by the ethics of bargaining
between distrustful adversaries’, because **® most of the torts involving misrepresentation —
the legal term for the ‘method of accomplishing various types of tortious conduct’* — have
been developed in case law related to bargaining in transactions.’® Moreover, the previous
use of this doctrine was in remedying cases that are now regarded as breach of contractual
warranties and regulated in contract law. 2%

Despite its relevance to contract formation, the tort of deceit has given rise to little case law
involving preliminary agreements and failed negotiations.202 One of the main reasons for
this is the difficulty of establishing fraudulent intent. Fraudulent intent is ‘the basis of
deceit’”®® and one of the elements of the tort’s cause of action in deceit. Fraudulent intent
covers the aim to ‘convey false impression’,”** without belief in its truth or a party being
reckless as to its truth.?®> This is an intent to induce the other party ‘to act or to refrain from
action in reliance upon’ the representation (thus, the intent to enter into a contract should
be aimed at reaching some result, as the literature invokes, for example, to refrain from
negotiations with a competitor). Deceit is an intentional tort, and therefore simple
negligence does not amount to fraudulent intent.”®

Alongside intent, other elements of an action in the tort of deceit are a false representation
made by one of the parties (in the precontractual context — false intent to enter in contract);
the knowledge or belief of the party making the representation that the representation is
false.’®” Furthermore, there should be reliance upon the representation, resulting in
damage.”®® The reliance must play a substantial role in the conduct of the party, namely the
relying party would not have acted in the same way, absent the misrepresentation. In the
assessment of reliance, reference is usually made to the concept of justifiable reliance. That
refers to the ‘standard of precaution, or of minimum knowledge, or of intelligent judgment
of the hypothetical reasonable man’ and to objective assessment.’”® The aleatory view of
negotiations is echoed in the law of tort. This assumes namely, that parties bargain at arm’s
length and beware of each other and exercise their own judgment.?’® For instance, under US
law ‘statements of value, in general, as well as predictions as to profits to be made from the

thing sold, fall into the same class of statements not to be relied on’.?** Reliance is also a

197 According to Farnsworth any misrepresentation made in negotiations that has led negotiations to fail may also be

actionable in tort on the same grounds.

198 keeton 1984, at 726.

Prosser 1971, at 683.

Restatement (Second) of Torts, Scope Note to Chapter 22.

Prosser 1971, at 685.

202 Misrepresentation is often invoked in cases where the ultimate agreement was formed, but a representation had
vitiated the parties’ consent. By contrast, this Chapter is limited to situations involving misrepresentation where a contract
has not been formed.

2% prosser 1971, at 702.

2% prosser 1971, at 700.

25 prosser 1971, at 701.

2% The US courts have followed the English case Derry v. Peek (1889) 14 AC 337 (HL). See Prosser 1971, at 701.

27 |n some states this includes negligence. See Prosser 1971, at 693.

28 pestatement (Second) of Torts, Topic 1 Titles A-E; Prosser 1971, at 685-686; Keeton 1984, Chapter 18. See for a recent
example Mastaba, Inc. v. Lamb Weston Sales, Inc., 23 F. Supp. 3d 1283, 1292 (E.D. Wash. 2014).

29 prosser 1971, at 714, 719, 722.

1% prosser 1971, at 721.

> prosser 1971, at 722.
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guestion of fact, usually to be decided by the jury. The difficulty in establishing reliance has
also been one of the reasons for sustaining a claim for promissory fraud.?*?

The damages should be established with sufficient certainty and should not be
speculative.’’®* Most of the claims for deceit in the context of failed negotiations have been
dismissed due to the difficulty of establishing fraudulent intent.?** This requires a
particularly difficult assessment of fact — assessment of the state of mind of the party
making a misrepresentation.215 And this is particularly difficult in the context of failed
negotiations. The ‘mere breach of promise is never enough in itself to establish the
fraudulent intent’.*® A promise amounts to fraud only if it is made at least without care or
concern whether it will be kept.217 For example, in 20 Atlantic Ave. Corp. v. Allied Waste
Industries, Inc., no evidence could be provided that a party did not intend to consummate a
corporate acquisition at the time it entered into a letter of intent during negotiations. Nor
was it possible to establish the absence of its intention to negotiate the final acquisition
documents in good faith.**®

Furthermore, if an intent to come to an agreement existed initially, but no longer subsists,
this does not amount to fraudulent intent.”*? If the claims under promissory estoppel and
deceit are compared, the intent to come to agreement may exist initially in the conduct
relevant for promissory estoppel. By contrast, in case of deceit, no such intent is present
from the beginning of negotiations.

The case Markov v. ABC Transfer & Storage Co.”* represents an exception and illustrates
the situation where fraudulent intent was established. In this case, the landlord assured the
tenant that the contract for the lease of a warehouse would be renewed and had
communicated its intent to the tenant. However, as it appeared from the circumstances of
the case, the landlord was at the same time negotiating the sale of the warehouse to third
parties. Ultimately, the contract was not renewed. According to the court, the real intent of
the landlord was to keep the warehouse occupied, and to keep an option open that the
current tenant would still rent if the contract was renewed. Taking into account that the
tenant relied on the landlord’s representations, the tenant could recover for fraud. The
tenant could recover reliance damages, which included loss of opportunity to provide the
usual service to the tenant’s main client.?*

Another case illustrates the role a provision on exclusivity of negotiations can play in
establishing fraudulent intent. In American Family Service Corp. v. Michelfelder,”** the

212 ppj Energy Holdings, Inc. v. IEC (Montgomery), LLC, 664 F.3d 131 (C.A.7 2011) (reliance not established); Goldstein v.

Miles, 859 A.2d 313 (Md. Spec. App. 2004) (reliance not established).

3 prosser 1971, at 730.

214 5ee for example Space Imaging Europe, Ltd. v. Space Imaging L.P., 38 F. Supp. 2d 326, 338 (S.D.N.Y. 1999).

> prosser 1971, at 728.

218 Keeton 1984, at 764.

Zeman v. Lufthansa German Airlines, 699 P.2d 1274 (Alaska 1985) (the claimant could not prove ‘reckless indifference’
as to the outcome of negotiations).

218 182 F.Supp.2d 60, 78 (D. Mass, 2007).

219 Restatement (Second) of Torts, § 530 Comment d; see also Ford v. C.E. Wilson & Co., 129 F.2d 614 (C.A.2 1942); Union
Pacific R. Co. v. Barnes, 64 F. 80 (C.C.A.8 1894); Harriage v. Daley, 180 S.W. 333 (Ark. 1915); Hills Transp. Co. v. Southwest
Forest Industries, 72 Cal. Rptr. 441 (Cal. App. 1968); Beach v. Fleming, 104 S.E.2d 427 (Ga. 1958); Long v. Woodman, 58 Me.
49 (Me. 1870); McComb v. C.R. Brewer Lumber Co., 68 N.E. 222 (Mass. 1903); Kirk v. Vaccaro, 73 N.W.2d 871 (Mich. 1955).
220 457 p.2d 535 (Wash. 1969).

2L Markov v. ABC Transfer & Storage Co. 457 P.2d 535 (Wash. 1969).

968 F.2d 667 (C.A.8 1992). In this case, the liable party was represented by a law firm. Whereas agents are usually not
held liable if they are strictly following instructions of the principal (under lowa law), the court found in this case that the
law firm on its own was also making misrepresentations regarding its principal’s intent to reach agreement. This conclusion
was drawn primarily based on awareness of the law firm of the parallel negotiations with a third party (namely an
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prospective buyer could recover both reliance interest and the benefit of the bargain. In this
case, AFSC negotiated with the Michelfelders for the sale of the Michelfelders’ childcare
business. After some time, AFSC realized that Michelfelders were negotiating with another
potential buyer. AFSC demanded, and the parties drafted, a letter of intent, which contained
a ‘no-shop’ provision on exclusivity of the parties’ negotiations.223 Despite this,
Michelfelders continued negotiations with a third party and finally sold the business to third

party.
6.4.2.2.  Appropriation of a trade secret

Liability in tort may be also imposed for another type of precontractual conduct — conduct
relating to the exchange of information during negotiations, which may be relevant in
particular if negotiations involve disclosure by one party of its trade secret, negotiations are
broken off, and the other party uses this trade secret.

Appropriation of the other’s trade value may represent an actionable tort. This head of
liability was initially restated as part of tort law.?** The tort of misappropriation of a
competitor’s intangible trade values was first recognized by the United States Supreme
Court in International News Service v. Associated Press.””> Two different theories supported
the imposition of liability for misappropriation of ideas. One theory regarded trade and
commercial information as property and considered the breach as a breach of proprietary
rights. The other regarded breach as a breach of the duty of good faith. During the drafting
of the Restatement (Second) of Tort, it was decided to treat it separately as the law of unfair
competition. Therefore, currently, appropriation of one’s trade secret is restated as part of
the law on unfair competition. The reason was the ‘development of the law, as well as of
the technology and techniques of business competition’.”?® However, conceptually, it
remains to be construed as a tort,??’ because the US legal system has no specific separate
set of rules regulating unfair competition (following in this the English law approach).?*®

US law favours competition. Therefore sanctions in tort aim only at the means of
competition if these are considered to be improper.*”® One of the means regarded as
improper is the use of another’s trade secret.

The Restatement (Third) of Unfair Competition defines the concept of a trade secret
broadly. It covers ‘any information that can be used in the operation of a business or other
enterprise and that is sufficiently valuable and secret to afford an actual or potential
economic advantage over others’.”®® The Restatement notes that ‘an agreement between
parties that characterizes specific information as “trade secret” can be an important

agreement in principle with a third party to sell the business signed despite an exclusivity provision in a letter of intent with
another party).

23 American Family Service Corp. v. Michelfelder, 968 F.2d 667, 699 (C.A.8 1992) quoting the ‘no-shop clause’:[N]either the
Companies nor any shareholder, officer, director, agent or representative or any of them shall, directly or indirectly, solicit
any proposal to acquire any or all of the Business Assets, any or all of the stock of the Companies, or negotiate or enter into
any discussions with any person concerning such matters’.

224 pestatement (First) of Tort, Division 9 ‘Interference with business relations’, § 757 ‘Liability for Disclosure or use of
Another’s trade secret’.

223948 U.S. 215 (1918).

226 pestatement (Third) of Unfair Competition, Foreword.

*?7 Keeton 1984, at 1002.

De Very 2006, at 203; see also Van Bochove 2013, at 296.

Keeton 1984, at 1012.

Restatement (Third) of Unfair Competition, § 39. See also Comment d providing a list of examples of trade secrets —
‘formula, pattern, compilation of data’ etc.
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although not necessarily conclusive factor’ for the application of this tort.”** Furthermore,

the Restatement defines the concept of ‘improper acquisition’. This comes down to the
means by which the information is acquired and excludes information that is publicly
available. ‘Improper means... include theft, fraud, unauthorized interception of
communications, inducement of or knowing participation in a breach of confidence, and
other means either wrongful in themselves or wrongful under the circumstances of the
case’.”*?

In addition, a tort law duty of confidence is established for the disclosure of trade secrets.
This duty comes down to two types of situation. Firstly, it concerns the situation where the
receiving party promises to keep the received information confidential. Secondly, it applies
where at the time of disclosure ‘under circumstances in which the relationship between the
parties or the other facts surrounding the disclosure justify conclusions that... the person
knew or had reason to know that the disclosure was intended to be in confidence and... the
other party was reasonable in inferring’ its consent to confidentiality.”*?

An example of the application of the rules on the appropriation of a trade secret disclosed in
negotiations is provided in X-It Products, LLC v. Walter Kidde Portable Equipment.>** The
court found that acquiring information about an innovative product in negotiations and a
party then using this for its own purpose (while negotiations were not taking place)
amounted to misappropriation of trade secret. Kidde was a large manufacturer and seller of
fire protection equipment. It entered into negotiations with a small start-up company — the
owners and inventors of an emergency escape ladder called ‘X-It’. The parties negotiated a
possible collaboration allowing Kidde to use X-It as part of its own product. While
negotiations were progressing Kidde made different attempts to copy X-It, procuring
information about the X-It patents, and exhibited a similar escape ladder as its own at a
technology show. The court decided that ‘Kidde’s actions operated to deprive X—It of its

commercial advantage'.235 Both compensatory and punitive damages were awarded.?®

6.4.3. Law of restitution and unjust enrichment

Another element of regulation applicable to the negotiation process is the law of unjust
enrichment. In anticipation of a contract, a negotiating party may confer to the other party
some benefit. For example, a negotiating party can disclose sensitive information and the
other one use this information. If negotiations fail, the conferring party may recover under
the US law of unjust enrichment.”®” The general underlying principle of recovery under the

21 Restatement (Third) of Unfair Competition, § 39 Comment d.

232 pestatement (Third) of Unfair Competition, § 43.

233 pestatement (Third) of Unfair Competition, § 41.

227 F. Supp. 2d 494 (E.D. Va. 2002).

227 F. Supp. 2d 494, 538 (E.D. Va. 2002).

28 For another example, see BlueEarth Biofuels, LLC v. Hawaiian Elec. Co., Inc., 235 P.3d 310 (Hawaii 2010).

37 Throughout the development of the law of restitution, several terms are often used interchangeably by the courts and
scholars. These are ‘restitution’, ‘unjustified enrichment’, and ‘unjust enrichments’ as well as ‘quasi-contract’ and contract
implied in law. Restatement (Third) of Restitution and Unjust Enrichment, § 1. Comment b. The latter suggests the
following distinction. The term restitution is the broadest. It may, for instance, refer also to a measure of liability in
contract. The term ‘unjustified enrichment’ has a moral connotation, i.e. it explains enrichment as morally inadmissible.
Finally, ‘unjust enrichment’ refers to the cases where enrichment has occurred without legal grounds.

Further complication in the terminology arises due to the fact that the term ‘restitution’ is also frequently used to
designate one of the contractual remedies. Restatement (Third) of Restitution and Unjust Enrichment, § 31 Comment e
explains that a term claim in quantum meruit is often used interchangeably with the term claim in restitution. However,
notes the comment, quantum meruit embraces not only a claim under the law of restitution, but also a claim in contract
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law of restitution states as follows. ‘A person who is unjustly enriched at the expense of
another is subject to liability in restitution’.?*® The law of restitution developed in the United
States during the course of the nineteenth century based mainly on the English doctrines®*
and is still in development.?*® As Keeton contends, the law of restitution has come to further
complicate the interrelation of tort and contract.**

Recovery under the law of restitution is based on liability without contract. Sometimes
reference is made to an older doctrine of quasi-contract. This is a fiction rooted in Roman
law, referring to receiving benefits without legal basis, including an ineffective and non-
consensual transaction.?*? The modern US law of restitution deals inter alia with a situation
where a contract is unenforceable and unformed for different reasons.?*? According to the
literature, this covers situations where negotiations have not led to formation of a
contract.?**

The liability is construed as liability in tort but leads to a different remedy. In case ‘the
commission of tort results in the unjust enrichment of the defendant at the plaintiff’s
expense, the plaintiff may disregard, or “waive” the tort action, and sue instead on a
theoretical and fictitious contract of restitution’.”* The plaintiff may choose the remedy,
opting either for a remedy in restitution (recovering the amount of the other party’s
benefit) or in tort (seeking recovery of loss). Double recovery is not possible.**®

Though the law of restitution is relevant for the process of contract negotiation and
formation, its relevance is limited in two ways. The first limitation is due to the aleatory view
of negotiations. As a starting point, parties bear the risk of failure of negotiations. Expenses
incurred during negotiations are deemed to benefit that party’s own interests in the bargain
without being necessarily beneficial for the other party. Expenses incurred in negotiations
and other eventual detriment, represent the parties’ business risks.”*’ The Restatement
(Third) of Restitution and Unjust Enrichment notes: ‘A transaction resulting in an indefinite
contract must not be confused with a failed negotiation producing no contract at all. There
is no claim under this section for a performance for which defendant did not — at least
implicitly — agree to pay...’**

Second, the claim in restitution is secondary to a contractual claim. Restitution comes into
play only if either the meeting of wills or the mere recovery in contract is not possible for

for reimbursement of its partial performance. On the guidance in the inconsistent use of the term quantum meruit see
Dobbs 1993, section 4.2(3).

28 pestatement (Third) of Restitution and Unjust Enrichment, § 1. This is consistent with Restatement (Second) of
Contracts, § 375.

29 The treatises of Keener on quasi-contracts (Keener 1893) and Palmer on the law of restitution (Palmer 1978) were
seminal. In 1930, the American Law Institute created the Restatement (First) of Restitution. The current redaction of this
instrument is the Restatement (Third) of Restitution and Unjust Enrichment.

240 pestatement (Third) of Restitution and Unjust Enrichment has been published in 2011.

Keeton 1984, at 672.

See Restatement (Third) of Restitution and Unjust Enrichment, § 31.

Restatement (Third) of Restitution and Unjust Enrichment, § 31; see also § 31 Comment a; on unenforceable contracts
see Dobbs 1993, § 13.2.

244 Farnsworth 1987, at 229

25 Keeton 1984, at 672.

Ibid. On the difference in recovery see Farnsworth 2004, at 192.

Diamond Elec. Inc. v. Pace Pacific Corp., 346 Fed.Appx. 186 (C.A.9 2009) (unjustified enrichment not sustained because
the services rendered were ‘part of the competitive bidding process and not performed with an expectation of payment’);
in Shuffle Tech Intern. LLC v. Wolff Gaming, Inc., 950 F. Supp. 2d 977, 948 (N.D. Ill. 2013) (costs made by a potential
distributor were ‘nothing more than the investments parties routinely incur in the course of working towards a deal they
expect to be mutually beneficial’).

28 pestatement (Third) of Restitution and Unjust Enrichment, § 31 Comment d.
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any reason. According to the Restatement, ‘any inquiry into unjust enrichment’ is displaced
to the extent that there is a possibility to make a contractual claim.?* It has been contended
in the literature regarding the period of negotiations that ‘[e]ven an opportunity to contract
can defeat claim for restitution’.*® In this way, a precontractual document may be decisive
for the applicability of the law of restitution. Such a document can in particular contribute
to sustaining a claim in restitution (for example, show that a performance was not solicited
or requested or shed light on the main subject of negotiations). ‘[T]lhe terms of the
unenforceable contract will influence and may even determine the measure of recovery in
restitution. The critical fact in this context is that the claimant’s performance was
requested’.251 It contributes then to sustaining a claim in unjust enrichment. Alternatively, a
precontractual document can contribute to defeating such claim, that is, the existence of a
preliminary agreement can point to the possibility of a contractual claim, thus excluding the
claim for unjustified enrichment. The Restatement (Third) of Restitution and Unjust
Enrichment provides an illustration.**?

A prepares preliminary designs and cost estimates for the construction of
a bridge contemplated by City. The parties agree that A will be
compensated for its services only if City decides to construct the bridge
and to award the contract to A. The project is abandoned. Five years later
City revives the project, using A’s earlier studies for planning purposes but
awarding the contract to B. A sues City for breach of contract and unjust
enrichment, pointing out (correctly) that City has enjoyed the benefit of
work for which A was never paid. Yet City's use of A’s plans without
compensation is in accordance with the terms of the parties’ valid
agreement. That being so, there is no unjust enrichment of City and no
liability in restitution.

The limitations of the law of restitution for the precontractual period are also expressed by
the requirements to be met in order to succeed in a claim in restitution. The claimant must
show that (1) there was enrichment (2) at its expense, and (3) that it is against equity and
good conscience to permit the defendant to retain what is sought to be recovered. **3

The Restatement (Third) notes that the fact of enrichment does not in itself enable
recovery. It is necessary that the receiving party benefits from this, and that the benefit is
unjust. ‘Restitution by the rule of this section [31] is measured by the value of the claimant’s
performance to the recipient, but by what was promised in exchange, not by what the
claimant’s performance cost the claimant’.®* A benefit for purposes of an unjust
enrichment claim is any form of advantage that has a measurable value, including the
advantage of being saved from an expense or loss.”® As to the fact of enrichment, the

courts decide on a case-by-case basis whether the party has received a benefit. In the

249 Restatement (Thrid) of Restitution and Unjust Enrichment, § 2(2).

Ayres 2012, at 403.

Restatement (Third) of Restitution and Unjust Enrichment, § 31 Comment i.

Restatement (Third) of Restitution and Unjust Enrichment, § 2 lllustration 4, based on Chandler v. Washington Toll
Bridge Authority, 137 P.2d 97 (Wash. 1943).

23 Eor recent cases see Massachusetts Eye and Ear Infirmary v. QLT Phototherapeutics, Inc. 552 F.3d 47 (C.A.1 2009); Clark
v. Daby, 300 A.D.2d 732 (N.Y.A.D. 2002).

24 Restatement (Third) of Restitution and Unjust Enrichment, § 31 Comment i.

% Anisgard v. Bray, 419 N.E.2d 315 (Mass.App. 1981).
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precontractual context, the conclusion has been that no benefit was in place. This has
barred the possibility of recovery, because precontractual services often have ‘no end
product’.”®® As to the notion of unjust, the authors of the Restatement (Third) note the
difficulty of identifying when the enrichment is unjust. As has been contended, the law of
restitution is dominated by ‘considerations of equity and morality’.257 Answers to the
following questions may be taken into consideration as factors to assess this. Could
remuneration be reasonably expected in a given situation? Was there an opportunity to
obtain consent to perform before starting performance? A performance voluntarily
conferred does not lead to liability in restitution.?® If consent is obtained, the claim should
be based on contract as it possibly falls under the illustration mentioned above. 259

In the precontractual context, the US courts have dealt with recovery in unjustified
enrichment in two main types of situations: misappropriation of benefits from an idea
disclosed in negotiations, and benefitting from works done or services rendered in
anticipation of a contract. The case Massachusetts Eye and Ear Infirmary v. QLT
Phototherapeutics®® provides an example of the application of the law of restitution to the
failed negotiations of a contract. In this case recovery was granted. In the case, an eye clinic
received positive results from a potential treatment for age-related macular degeneration, a
leading cause of adult blindness. QLT Phototherapeutics was interested in the development
of a drug treating age-related macular degeneration. The two companies entered into
negotiations regarding this development. During the negotiations, the eye clinic disclosed
several data underpinning the research. QLT promised to provide licence payments for
future use, but failed to do so. At the same time as negotiating with the eye clinic, QLT
negotiated a partnership agreement with a pharmaceutical company. As a result of its
receipt of the timely sensitive information from the eye clinic, the partnership was
concluded and QLT patented the drug Visudyne. As the drug became a successful and highly
profitable treatment, and QLT could not have patented the drug without the information
provided by the clinic, the eye clinic filed a claim that QLT had been unjustly enriched at its
expense. The court upheld the claim in unjust enrichment. It awarded the remedy of a
continuing royalty on the sales of Visudyne. The court noted that the ‘fair market value’ of
the benefit was a commonly accepted measure of damage for unjust enrichment.

This case is an example of the way the law of restitution frames the parties’ conduct during
the contract negotiations. It demonstrates the possibility of recovering an unjustified
benefit resulting from conducting negotiations. At the same time, this case is rather
exceptional, because of the high threshold set for sustaining the claim in restitution. This is
coupled with the fundamental role of the aleatory view of negotiations, which is relevant, as
can be seen, also in the tort law setting.

26 Furmston/Tolhurst 2010, at 391; See also Earhart v. William Low Co., 158 Cal.Rptr. 887 (Cal. 1979); Certified Fire Prot.

Inc. v. Precision Constr., 283 P.3d 250, 257 (Nev. 2012) (failure to establish the benefit).

7 Salamon v. Terra, 477 N.E.2d 1029 (Mass. 1985).

Restatement (Third) of Restitution and Unjust Enrichment, § 1 Comment a.

Restatement (Third) of Restitution and Unjust Enrichment, § 2 Illustration 4, emphasis added.
%0552 F.3d 47 (C.A.1 2009).
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6.6. Dynamics of negotiations addressed in case law

6.6.1. Development of the enforceability requirements

The previous Section sketched the development of a differentiated approach to preliminary
agreements. Under this approach, separate obligations of a preliminary agreement have
been regarded as binding, whereas the rest of the document was regarded as not binding.
The possibility of this differentiated approach leads to the following questions. What are the
conditions of enforceability of precontractual obligations? Are the usual conditions of
validity of the ultimate agreement applicable?

6.6.1.1. Intent as a condition of enforceability

The intention of the parties to form a contract (or to be bound by a preliminary regime)
plays a crucial role in the assessment of the extent to which they are bound by a preliminary
agreement. Strictly speaking, intent is not a requirement for a formation of contract.”®
According to the Restatement (Second) of Contracts,?®* the ultimate agreement may be
formed even if the parties do not intend that their actions lead to a formed binding
contract, or fail to understand this. But the Restatement contains an important nuance. It
states: ‘neither is it fatal that the parties are mistaken as to the legal effect of their
agreement, unless it is their intention not to be legally bound’.*®® In this way, intent is
relevant at the precontractual stage, and especially when parties may not aim to be bound
by the ultimate agreement (but eventually, be bound ‘in some way’.)*** Modern scholarship
seems to agree that intent is a requirement for the validity of any preliminary obligation.265
Case law points to the same conclusion.?®

6.6.1.2.  Other conditions of enforceability

Besides intent, no clear line of cases defines further requirements for the enforceability of a
precontractual obligation. Landmark cases have referred to the requirements of
definiteness, consideration, and mutual assent (thus, intent of both parties to form the
contract). For instance, the reasoning in Channel Home Centers, Div. of Grace Retail Corp. v.
Grossman identified three requirements of enforceability: intent to be bound by the terms
of the preliminary agreement, definiteness sufficient for enforcement of the preliminary
obligations, and consideration on both sides.”®’ In Butler v. Balolia, the court first identified
the parties’ intent to be bound before the formation of the ultimate agreement. Thereafter,
the court noted that in order to be enforceable, an agreement to negotiate should be
‘sufficiently definite to allow courts to fix liability and the exchange of promises must be

61 Restatement (Second) of Contracts, § 21; Klass 2009, at 1443; Farnsworth 2004, at 117 ff.; Ayres 2012, at 79.

62 pestatement (Second) of Contracts, § 21.

263 Restatement (Second) of Contracts, § 21 Comment a, italics added.

?%* Schwartz/Scott 2007, at 664.

2 Jeffries 2012, at 22; Klass 2009, at 1449: ‘It is generally accepted that preliminary agreements should be enforced only
when parties manifestly so intended’.

%% See inter alia Teachers Ins. and Annuity Ass'n of America v. Tribune Co., 670 F.Supp. 491 (S.D.N.Y. 1987); Empro Mfg. Co.
v. Ball-Co Mfg., Inc., 870 F.2d 423, 425 (C.A.7 1989).

7 795 F.2d 291, 298 (C.A.3 1986) with further references to case law for each requirement of validity.
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supported by consideration’.**® In Logan v. D.W. Sivers Co., the court came to the conclusion

that the preliminary document (a letter of intent) was sufficiently definite. Furthermore one
party’s promise to negotiate in good faith represented consideration for the other party’s
promise of 60 days’ exclusivity of negotiations.?*®

Definiteness requires clarity of obligation and sufficient content to be enforced.
Indefiniteness is regarded as a sign of intent not to contract.”’° Therefore, the requirement
of definiteness is regarded as important for two reasons. Firstly, the court needs a reference
or a standard in order to measure the party’s conduct. Secondly, a court can fashion an
appropriate remedy only on the basis of an obligation with a clearly defined content. The
second reason ‘goes to the practicality of the remedy, not the principle of it’.2"
Consideration represents essentially something that ‘confers a benefit upon the promissor
or causes a detriment to the promissee and must be an act, forbearance or return promise
bargained for and given in exchange for the original promise’.’> The requirement is rooted
historically in the common law view of negotiations as a period during which parties
bargain.273 As stated in a modern contract law treatise: ‘The early conception of
consideration as either a benefit to the promissor or a detriment to the promissee has today
been largely supplanted by what is known as the “bargain” conception of consideration’.*”*
A reference to the requirement of mutual assent echoes the ‘all or nothing’ approach.?””
This points once more to the absence of a settled opinion on the requirement of
enforceability in the US case law. The following Sub-sections discuss the courts’ approach to
particular obligations relating to the dynamics of negotiations, within the intermediary
regime.

However some cases have referred to further requirements. In Keystone Land &
Development Co. v. Xerox Corp. a contract to negotiate was regarded as any other contract
that needs to be formed. It lists, therefore the following requirements of validity:
‘manifestations of mutual assent to definite terms supported by consideration’.*’®
Alternatively, courts and scholars have referred only to intent and definiteness. This was the

case in Advent Systems Ltd. v. Unisys Corp. referring to the treatise on contract by Murray:
277

Rather than focusing upon what parties failed to say, the Code and
Restatement 2d focus upon the overriding question of whether the parties
manifestly intended to make a binding arrangement. If that manifestation
is present, the only remaining concern is whether the terms are definite
enough to permit courts to afford an appropriate remedy. The second

28 736 F.3d 609, 614 (C.A.1 2013) italics added, referring to Keystone Land & Development v. Xerox Corp., 94 P.3d 945

(Wash. 2004).

%9 169 P.3d 1255 (Or. 2007). See also Frazier Industries, L.L.C. v. General Fasteners Co., 137 Fed. Appx. 723 (C.A.6 2005)
(requirements of definiteness and consideration for the validity of a letter of intent).

2% Owen v. Owen, 427 A.2d 933 (D.C. App. 1981); Calamari/Perillo 2009, at 43.

Venture Associates Corp. v. Zenith Data Systems Corp., 96 F.3d 275, [3] (C.A.7 1996).

Curry v. Estate of Thompson, 481 A.2d 658, 661 (Pa.Super 1984).

Restatement (Second) of Contracts Chapter 4. For a discussion of the requirement of consideration in the context of
preliminary agreements, see Eisenberg 2000, 1762 ff.

274 Ayres 2012, at 61, 62.

Schwarz/Scott 2007, at 674.

276 94 p.3d 945 (Wash. 2004).

27925 F.2d 670, 679 (C.A.3 1991).

271
272
273

275



186

requirement assists courts to determine the degree of permissible
indefiniteness.

Finally, some decisions simply state that a precontractual document creates no binding
obligations, but thereafter, note in passing that some clauses are exceptions. These include
thus obligations that are binding. In these cases, courts do not provide reasoning on the
requirements of validity of these obligations, presumably being guided by the parties’ intent
to make these exceptions binding.278

6.6.2. Agreement to agree

An agreement to agree — a document whereby parties simply confirm that they are in
negotiations — is not enforceable under US law. The regime governing such documents
corresponds to the aleatory view of negotiations. This regime is applied if the document
drafted by the parties goes no further than simply confirming the existence of negotiations
between the parties.”’”® Each party bears the risks inherent to bargaining during contract
formation.?®® The intent of the parties clearly points to the fact that they are only in
negotiations. Furthermore, these documents fail to fulfil the requirements of validity — they
are not sufficiently definite to be enforced, and lack consideration.

At the same time, as explained in Section 6.3 above, US case law has moved towards a
differentiated approach to the enforceability of obligations in a precontractual document
since the decision in Teachers Ins. & Annuity Ass'n of Am. v. Tribune Co.”®* As one court puts
it, ‘[t]here is a dearth of case law on the issue of whether one provision of an otherwise
nonbinding preliminary agreement can be enforceable’.®® This section will address the
approach that can be distilled from the modern US law to certain obligations framing the
dynamics of negotiations.

6.6.3. Contractualized good faith

Within the divergent approaches of state law to the obligation of good faith,?®* an
agreement to negotiate the ultimate agreement in good faith can be validly made only
under the law of those states that recognize the possibility of the existence of
precontractual good faith.?®* Such phrases as using ‘best efforts to negotiate and attempt to
agree’ have been upheld as amounting to good faith.”® The content of the precontractual
duty of good faith has been the subject of discussion in case law and has been debated in US
scholarship.

778 gpy Energy Holdings, Inc. v. IEC (Montgomery), LLC, 664 F.3d 131, 133 (C.A.7 2011).

7 Teachers Ins. and Annuity Ass'n of America v. Tribune Co., 670 F.Supp. 491 (S.D.N.Y. 1987); Channel Home Centers, Div.
of Grace Retail Corp. v. Grossman, 795 F.2d 291 (C.A.3 1986); Farnsworth 1987, at 243; Ayres 2012, at 385 and 387ff.

280 pestatement (Second) of Contracts, § 26.

670 F.Supp. 491 (S.D.N.Y. 1987).

82 space Imaging Europe, Ltd. v. Space Imaging L.P., 38 F. Supp. 2d 326 (S.D.N.Y. 1999) (by applying the New York law
factors test, the court came to the conclusion that a right of first refusal in an otherwise non-binding letter of intent was
not binding). See also Eisenberg 2000, especially at 1797 ff.; Lake/Draetta 1994, at 124-125.

2 The divergence of approaches is discussed in Section 6.3.2.

Feldman v. Allegheny Intern., Inc., 850 F.2d 1217, 1223 (C.A.7 1988); A/S Apothekernes Laboratorium for
Specialpraeparater v. I.M.C. Chemical Group, Inc., 873 F.2d 155, 159 (C.A.7 1989).

%85 Rohwer/Scrocki 2010, at 254.
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Courts are ‘cryptic’ as to the meaning of good faith, ‘though emphatic about its
existence’.?®® A straightforward way of defining good faith in a precontractual document has
been provided in the case A/S Apothekernes Laboratorium for Specialpraeparater v. I.M.C.
Chemical Group, Inc. It stated that the scope of this duty is to be determined only from the
terms of the letter of intent itself.?®” In the search for content of the duty of ‘best efforts’
and good faith, the courts have used the common law view of good faith as exclusionary.288
That means that good faith excludes bad faith conduct.”® In this way, the courts have stated
that good faith consists in an absence of bad faith, e.g. an absence of deliberate
misconduct.?*® However, excluding bad faith does not require a party to accede to one-sided
modifications of the deal.”®* It ‘does not prohibit a party from bargaining to its own
economic advantage'.292 Nor does it create a fiduciary relationship between the parties.
Each party remains free to bargain on the future transaction. Within this view, a ‘practical,
commonsense construction” of good faith is the absence of bad faith or bad intent. For
example, the following situation has been characterized as bad intent. ‘The defendant
spuriously identified deficiencies with the Whirlwind technology [content of the invention to
be sold under the contract] and used those canards as a pretext to renegotiate the price’.***
Furthermore, a breach of an exclusivity provision in a letter of intent by concluding a
contract with third party has been also regarded as bad faith.”**

Another way of looking at good faith in case law consists in imposing positive obligations on
the parties during negotiations. In Teachers Ins. and Annuity Ass'n of America v. Tribune the
court stated that the obligation of good faith ‘does...bar a party from renouncing the deal,
abandoning the negotiations, or insisting on conditions that do not conform to the
preliminary agreement’.**

Along with the courts, scholars have also disagreed on the content that might be attributed
to the precontractual duty of good faith. Modern debate focuses on finding efficiency in the
choice between enforcement and non-enforcement of preliminary agreements for the
benefits of trade, rather than on doctrinal questions regarding good faith. Within the
classical legal analysis, Farnsworth has noted that ‘scholars have been more concerned with
the imposition of the duty than with its content’.?®® This scholar has suggested the following
components of the content of the obligation of good faith: refusal to negotiate, when
parties did clearly agree to negotiate the transaction, including imposing improper
conditions that would amount to failure to negotiate fairly. Farnsworth also names
‘improper tactics’ (namely fraud and duress), returning anew to the issues that have been
already negotiated in a complex transaction, and negotiations with others when an
exclusivity provision is binding on the parties. Farnsworth suggests that in the presence of
an exclusivity provision, the other party should be kept informed about offers made by third
parties (i.e. competitors). Furthermore, absence of good faith includes, according to

Farnsworth, continuing to negotiate in the absence of an intent to reach agreement. Finally,

8 pMarket Street Associates Ltd. Partnership v. Frey, 941 F.2d 588, 593 (Judge Posner) (C.A.7 1991).

87873 F.2d 155, 158 (C.A.7 1989).

?%% summers 1968, at 196.

Dotson v. Former Shareholders of Abraham Lincoln Land & Cattle Co., 773 N.E.2d 792 (lll.App. 2002).
Venture Associates Corp. v. Zenith Data Systems Corp., 96 F.3d 275 [3] (C.A.7 1996).

21 Auerbach v. Great Western Bank, 88 Cal. Rptr. 2d 718 (C.A.2 1999).

22 phoenix Mut. Life Ins. Co. v. Shady Grove Plaza Ltd. Partnership, 734 F. Supp. 1181 (D. Md. 1990).

23 putler v. Balolia 736 F.3d 609, 617 (C.A.1 2013).

JamSports and Entertainment, LLC v. Paradama Productions, Inc., 336 F. Supp. 2d 824, 848 (N.D. Ill. 2004).
670 F.Supp. 491, 498 (S.D.N.Y. 1987).

2% Farnsworth 1987, at 269.
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good faith supposes that a party does not break off negotiations unless the parties have
reached a complete disagreement — an impasse). This, Farnsworth notes, is an issue of
fact.””’ The content of the duty of good faith suggested by Farnsworth is based not only on
contract law. It is also inspired by extra-contractual doctrines analysed by this scholar as
part of the legal regulation of formation of a contract. In particular, improper tactics have a
broader application than contract law regulation. Palmieri has advanced an opinion that the
general umbrella of good faith in US law embraces the duty of disclosure of information
based on various, mainly extra-contractual doctrines.*®® Generally, contract law regards the
assessment of good faith in a party’s conduct as an issue of fact.

6.6.4. Negotiations subject to future contract

A provision in a preliminary agreement stating that the parties’ relations will only become
enforceable when a written contract is concluded in the future is assessed primarily from
the perspective of finding the parties’ intent and the assessment of language (this has been
discussed in Section 6.4). The validity of such provision comes down to the intent of the
parties and the application of the factors discussed earlier in section 6.4.

6.6.5. Exclusivity

Provisions on exclusivity of negotiations are also known in US case law as ‘no-shop’, ‘no-
talk’, ‘non-solicitation’ clauses. These clauses are often regarded as valid.®® These
provisions have been upheld as valid, in particular, as a part of the binding content of an
obligation to negotiate in good faith. State law admitting an intermediary regime for
preliminary agreements regards exclusivity of negotiations as a valid manner to frame
contract formation. As stated in Logan v. D.W. Sivers Co., the ‘defendant’s nonsolicitation
promise was directed to the manner of the negotiations and not to their outcome, and the
damages that may be deemed to have arisen from defendant’s breach of that promise are
similarly limited’.>®

In Butler v. Balolia,*® an exclusivity provision in a letter of intent was held to be valid
together with two other provisions framing the negotiations. Logan v. D.W. Sivers Co offers
an example of a more concretized approach. In this case, a clear provision of exclusivity had
also been regarded as valid. However, the court emphasized that exclusivity itself had not
implied a more broad duty to negotiate in good faith. ‘We repeat the important distinction
here: Defendant's obligation not to solicit or sell to others for 60 days did not include any
promise to negotiate in good faith—or at all—during that 60-day period’.>*?

Generally, the duty of good faith does not necessarily imply that a party may not be
engaged in parallel negotiations for the same deal with third parties.’®> On the contrary, this
provision pointed to the parties’ intent not to be bound by the ultimate agreement

1

27 Farnsworth 1987, at 274 ff.

*% palmieri 1993.

29 a5 Apothekernes Laboratorium for Specialpraeparater v. I.M.C. Chemical Group, Inc., 873 F.2d 155 (C.A.7 1989); see
also SuperValu Inc. v. Associated Grocers, Inc., 428 F. Supp. 2d 985 (D. Minn. 2006); for a recent example see FCS Advisors,
Inc. v. Fair Finance Co., Inc., 378 F. Appx 65 (C.A.2 2010).

3% 169 P.3d 1255 (Or. 2007).

301 utler v. Balolia 736 F.3d 609, 617 (C.A.1 2013).

392 169 P.3d 1255, 1262 (Or. 2007).

303 Knapp has argued that parallel negotiations should be characterized as bad faith. See Knapp 1969, at 721.
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negotiated. For example, in Evergreen Investments, LLC v. FCL Graphics, Inc., the court noted
that ‘[t]here would seem to be little need for an exclusivity period “to consummate” the
deal if the parties intended to be bound to a sale at the time the letter was signed’.>%*
Notably, in cases where an exclusivity provision has been found binding, courts have paid
attention to the limitation of the exclusivity period in time.>® In the absence of a clearly
stated period of exclusive negotiations, the court suggested that a reasonable period should
be implied.306 Another approach was taken in Feldman v. Allegheny Intern., Inc. The
exclusivity provision in a letter of intent provided that parties would negotiate exclusively
‘while the proposed acquisition is being pursued’.307 It was decided that the parties were
free to walk away from the transaction at any time, and at that moment the obligation of
exclusivity would end.

It is also worth noting that the answer to the question as to whether the duty to negotiate
in good faith allows the parties the possibility of negotiating the same contract with third
parties may play a role in establishing a claim for tortious interference with prospective
contractual relations or economic advantage.308 Under US law, a contract in formation, but
not yet formed, can represent what tort law calls ‘prospective advantage’.>®® This may be
relevant for another type of tort, whereby a third party may be held liable, rather than a
party to negotiations — the tort of interference with an existing or prospective contractual
relationship. In this way, an unsuccessful party to failed negotiations may hold a successful
third party (with which the contract was finally concluded) liable, provided that the
conditions of tort liability are in place. This is the tort of interference with prospective
advantage, construed along the lines of the tort of interference with a contract.>*°

6.6.6. Confidentiality

Confidentiality provisions in a letter of intent have been held enforceable on a number of
occasions. For instance, a confidentiality provision was upheld as a separate enforceable
part of an otherwise non-enforceable preliminary agreement in JamSports and
Entertainment, LLC v. Paradama Productions, Inc. The dispute in this case concerned a
breach of a letter of intent’s exclusivity and confidentiality provisions. The confidentiality
clause ‘prohibited both parties from divulging the letter of intent’s terms to anyone other
than its attorneys, accountants, and financial consultants’.** The court has noted that this
was an issue of the parties’ intent. It found under the circumstances of the case that ‘[a]s to
these provisions, the letter of intent was indisputably a binding contract’.*'? In BPI Energy
Holdings, Inc. v. IEC (Montgomery), the Court of Appeal held that a letter of intent was not
binding, but noted in passing the binding effect of the confidentiality provision: ‘The
memorandum of understanding is brief and recites that it is merely “intended to form the

basis for negotiation of a final agreement” and that “the parties acknowledge that [it] does

304 334 F.3d 750 (C.A.8 2003); St. Joseph Hosp., Augusta, Georgia, Inc. v. Health Management Associates, Inc., 705 F.3d
1289 (C.A.11 2013) (binding exclusivity provision; according to the court this obligation also pointed to an absence of intent
to be bound by the final contract).

395 see, for example, Logan v. D.W. Sivers Co., 169 P.3d 1255 (Or. 2007).

% channel Home Centers, Div. of Grace Retail Corp. v. Grossman, 795 F.2d 291, 301 (C.A.3 1986).

397850 F.2d 1217 (C.A.7 1988).

308 Restatement (Second) of Torts, § 766B and generally Chapter 37.

Keeton 1984, at 1005.

Restatement (Second) of Torts, § 766; Keeton 1984, at 1005. See also Van Bochove 2013, chapter 7.

311336 F. Supp. 2d 824, 846 (N.D. IIl. 2004).
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not constitute a binding agreement upon the parties” with an immaterial exception
regarding confidentiality’.3"® In Butler v. Balolia, a letter of intent contained a provision on
confidentiality which was upheld.***

Similarly to the exclusivity provision of the letter of intent in question, a binding
confidentiality obligation did not imply the existence of any general obligation to negotiate
in good faith. Similarly to the approach to exclusivity, US case law has not created a general
precontractual duty of confidentiality. Nor does confidentiality unquestionably flow from an

obligation to negotiate in good faith.

6.6.7. Division into binding and non-binding provisions

US courts have addressed a distinction made in a precontractual document between its
binding and non-binding provisions primarily from the point of view of an assessment of the
parties’ intent. More specifically, such a distinction has been regarded as a sign of intent not
to be bound by the ultimate agreement, but to be bound by the terms of the preliminary
agreement.

It is to be noted that at least in one case the parties’ division of binding and non-binding
provisions was not strictly followed by the court. In Lexington Inv. Co. v. Southwest Stainless,
Inc.,** the court simply interpreted the text agreed between the parties in order to hold a
forum choice clause binding, despite the fact it was not included in the list of binding
provisions.

6.6.8. Dispute resolution

Another matter that may become relevant in the course of negotiations is dispute
resolution. This issue has been discussed in US academic literature and case law, and the
following Section will discuss the approach to the enforceability of choice of law, choice of
court, arbitration and mediation clauses inserted in the documents organizing negotiations
contractually.

6.6.8.1.  Choice of law

Under US law parties may choose the law applicable to a contract.®*® The Restatement
(Second) of Conflict of laws uses a broad concept of contract, including any ‘legally
enforceable promises and to other agreements or promises which are claimed to be
enforceable but are not legally so’.>'” At the same time, case law on choice of law made in a
preliminary agreement is not extensive.

Butler v. Balolia presents one of the few cases dealing with this question, and the validity of
the choice of law clause was followed to apply an intermediary regime to a preliminary
agreement. In this case, a letter of intent contained a provision on choice of law in favour of

Washington law. A breach of the letter of intent during negotiations led to a dispute and a

313 664 F.3d 131, 133 (C.A.7 2011).

314736 F.3d 609 (C.A.1 2013).

697 F. Supp. 139 (S.D.N.Y. 1988).

316 Restatement (Second) of Conflict of Laws, § 187.

317 Restatement (Second) of Conflict of Laws, Introductory Note to Chapter 8. See also a submission that the choice of law
clauses in letter of intent could be enforceable in Lake/Draetta 1994, at 231.
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federal court was seized. The Court of Appeal of the first circuit, predicting state law under
the diversity jurisdiction, decided that the Washington Supreme Court would most probably
recognize the letter of intent as a binding contract to negotiate. Consequently, according to
the court, Washington law was applicable following the choice of law provision in the letter
of intent.>*® In Giuliano v. Anchorage Advisors LLC,*™ the court upheld a choice of law clause
included in a letter of intent with regard to the substantive law applicable to a dispute which
may arise from the letter of intent. By contrast, in SunLight General Capital LLC v. CJS
Investments Inc**® a New York court applied New York law stating that a memorandum of
understanding represented negotiations and no more (thus no binding preliminary
agreement) and disregarded the choice of law clause in the memorandum of understanding
(where parties had stated that disputes would be resolved under the law of the state of
New Jersey).

6.6.8.2.  Choice of forum including arbitration
As with the choice of law, parties may choose a competent court.>*! At the same time, there
is little case law dealing with the enforceability of a choice of forum in an international letter
of intent. At least one case points to the validity of the choice of court clause in the
precontractual context. This case involved a domestic (not international) case. In Lexington
Inv. Co. v. Southwest Stainless, Inc.,**? the parties negotiated the sale of a corporation. In
contemplation of a future agreement, they signed a letter of intent. One of its provisions
indicated that any dispute arising under the letter of intent would be resolved in Texas, Fort
Bend County. Another provision provided a distinction between the binding and non-
binding clauses of the letter of intent. Notably, the choice of forum clause was not included
in the list of binding provisions. Negotiations broke down and no corporate acquisition took
place. A dispute arose between the parties and a claim was brought before the United
States District Court in New York (under the diversity jurisdiction).>?* The defendants argued
that the choice of court clause was unenforceable, because it was not included in the list of
non-binding provisions in the letter of intent. However, the District Court noted that it is not
for that court to decide whether a binding ultimate agreement was formed by the letter of
intent (as the claimant invoked the precedent in Texaco, Inc. v. Pennzoil, Co.*** where an
ultimate agreement was found). This was regarded as an issue of fact to be resolved by the
competent court. Instead, the court limited its findings to the question ‘where the dispute is
to be heard’.*”® The court then applied New York conflict of law rules resulting in the
substantive law of Texas being the law under which the contract was made. Under Texas
law, the intent of the parties is primarily relevant for the interpretation of documents in
writing. Having assessed the parties’ intent, the court disregarded the fact that the choice of
court clause was not included in the list of binding provisions. According to the court, the

318 736 F.3d 609, 612 (C.A.1 2013). The approach taken in Butler v. Balolia has been discussed with approval in Dinan v.

Alpha Networks, Inc., 764 F.3d 64 (C.A.1 2014).

319 19 F. Supp. 3d 1087 (D. Or. 2014).

320 sunLight General Capital LLC v. CJS Investments Inc., 981 N.Y.S.2d 390 (N.Y. 2014).

2 gee generally Hartley 2015, at 208 ff.

322 697 F. Supp. 139 (S.D.N.Y. 1988). See recently in the same sense In re Orange, S.A., 818 F.3d 956 (C.A.9 2016).
323 697 F. Supp. 139, 188 (S.D.N.Y. 1988).

328729 5.W.2d 768 (Tex. App. 1987).

325 | exington Inv. Co. v. Southwest Stainless, Inc., 697 F. Supp. 139, 144 (S.D.N.Y. 1988).
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parties’ intent clearly indicated their will to have disputes litigated in the manner described
by the letter of intent.

In addition to the courts, parties may, in principle, choose to have their dispute resolved by
arbitration. Contemporary US law favours the parties’ choice of arbitration, especially if
international parties are involved.??® The United States is a contracting State to the New
York Convention and follows this instrument in favouring international arbitration.?®” This
generally extends to arbitration clauses in a precontractual document.

Furthermore, US law also adheres to the doctrine of severability of an arbitration
agreement,328 whereby the validity of the parties’ choice for arbitration should be
established independently of the question of validity of the document in which it is
incorporated. In Anderra Energy Corp. and Petro Anderra, S.A. v. SAPET Development
Corporation329 the court clearly stated that a letter of intent contained a valid arbitration
clause. The dispute in this case involved a letter of intent between a US and a Peruvian
party. It related to the parties’ future gas and oil projects in Peru. The letter of intent stated:
‘in case of discrepancies between the partners, it is agreed to request arbitration according
to international laws of arbitration’.**® When a dispute arose, it was not brought to
arbitration, because allegedly there was no arbitration agreement binding the parties. The
court concluded that the letter of intent contained a valid arbitration agreement. In
reaching this conclusion the court relied on the formulation of the arbitration clause,
namely its broad scope. The court noted that ‘arbitration should not be denied unless it can
be said with positive assurance that an arbitration clause is not susceptible of an
interpretation which would cover the dispute at issue’.>*" It noted that ‘the parties obviously
had the expectation to work together in the future, and to encounter disputes and
discrepancies in connection with these projects’.>*? Another peculiarity of this decision is
that the court found that the scope of the arbitration clause also covered the joint ventures
created for the realization of the projects contemplated by the letter of intent. This was
decided despite the fact that one of the parties was the parent company of the party to the
dispute. According to the court, the broad formulation of the arbitration clause implied its
broad scope. Therefore, any dispute relating to the parties’ projects was deemed to be
solved by arbitration. The court granted a motion to compel arbitration and the parties
were ordered to arbitrate their dispute.®*?

Sandvik AB v. Advent confirms the validity of including the choice of arbitration to solve
disputes arising under a letter of intent. In this case the parties’ letter of intent contained no

36 Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614 (1985). For the historical development from

hostility in the eighteenth and nineteenth centuries to favouring arbitration since the early twentieth century see Born
2014, at 40-43. See also Mar-L en of La., Inc. v. Parsons-Gilbane, 773 F.2d 633 (C.A.5 1985); Commerce Park at DFW
Freeport v. Mardian Construction Co., 729 F.2d 334 (C.A.5 1984).

327 The Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, on 10 June 1958, entered
into force on 7 June 1959). See also Federal Arbitration Act 1925 and similar state arbitration legislation.

328 Virginia Carolina Tools, Inc. v. International Tool Supply, Inc., 984 F.2d 113 (C.A.4 1993). For discussion of the doctrine of
severability in the United States see de Lotbiniére McDougall/loannou 2006, Samuel 2006. For the definition of severability
see Redfern/Hunter 2012, at 116; Born 2014, Chapter 3.

39 Us No. P3, Anderra Energy Corp. and Petro Anderra, S.A. v. SAPET Development Corporation, Chanse Petroleum
Corporation and Kai Chang, United States District Court, 3:94-CV-2683-P, 29 September 1995 10 International Arbitration
Report (1995) no 11 pp. E-1 —E-7.
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33 The place of arbitration, the appointment of arbitrators and other issues have to be solved by § 303 of the Federal
Arbitration Act 1925.
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arbitration clause, and a district court was competent to hear the dispute. However, the
district court noted as follows: ‘our ruling today does not foreclose future negotiating
parties from electing to enter pre-agreements to arbitrate disputes arising out of efforts to

negotiate future contracts’.>**

6.6.8.3. Mediation

One form of dispute resolution is mediation. The question of enforceability of a mediation
clause in a precontractual agreement comes back to the concept of agreement to agree. The
relevant question is, in particular, whether a mediation clause goes beyond an agreement to
agree, which is non-binding under US law and subject simply to the regime applicable to
negotiations.>* The courts have enforced mediation clauses, provided the intent of the
parties (as the main criterion of distinction between different preliminary arrangements)
and other requirements of validity enabled the court to characterize the mediation clause as
a contract to negotiate, subject to an intermediary regime.336

The US courts have also invoked the Federal Arbitration Act (FAA) to decide on enforcement
of mediation clauses. As a matter of fact, US case law has extended the applicability of the
FAA to any methods of alternative dispute resolution including mediation clauses, as the
FAA itself does not provide a definition of the term ‘arbitration’.>*’ The US Supreme Court
has guided the courts towards enforceability of alternative dispute resolution clauses. It has
stated, namely, that ‘[t]he Arbitration Act establishes that, as a matter of federal law, any
doubts concerning the scope of arbitrable issues should be resolved in favor of arbitration,
whether the problem at hand is the construction of the contract language itself or an
allegation of waiver, delay, or a like defense to arbitrability’.**

However, US case law has not yet attained uniform results. The main problem for the courts
has been the content of a mediation clause regarding the way it should be enforced,
whether a specific performance should be ordered or the court should stay proceedings.
Commentators have noted these mixed results in enforcement of mediation clauses.***

6.7. Remedies and liability

In the majority of cases, liability for misconduct during negotiations is limited to the costs
wasted in negotiations. This limitation appears in all cases of liability, be it liability for
breach of contractual obligation, under the doctrine of promissory estoppel, in tort or in the
law of restitution. In exceptional cases, loss of future eventual profits resulting from a failed
contract could be recovered or an injunction available (for example, to prevent tortious
appropriation of a trade secret). Furthermore, exceptionally, punitive damages may be
imposed in US law under liability in tort. This Sub-section will address the conditions and
measure of liability in contract law (6.6.1), under promissory estoppel (6.6.2), in tort law
(6.6.3) and in law of restitution and unjust enrichment (6.6.4) and address the interaction of
the causes of action (6.6.5).

3% Sandvik AB v. Advent Intern. Corp., 220 F.3d 99, 112 (C.A.3 2000). Cf Virginia Carolina Tools, Inc. v. International Tool

Supply, Inc., 984 F.2d 113 (C.A.4 1993).
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6.7.1. Contract law

US contract law offers several types of remedies for breach of contractual obligations,
recovery of damages being the main remedy. The conditions for imposing contractual
liability are breach of a contractual obligation, damage and a causal link between these two.
Foreseeable®® and certain®*' damages may be recovered. The standard of proof for
damages is a matter of state law. Essentially, the tests allow recovery of damage that is not
‘too speculative, vague or contingent upon some unknown factor’.>*?

The main measure of liability for breach of contractual obligation is recovery of damage.**
Contract law protects two main interests of the parties:*** their expectation and reliance.**”
The reliance interest is an ‘interest in being reimbursed for loss caused by reliance on the
contract by being put in as good a position as he would have been in had the contract not
been made’.>*® In a precontractual context, this covers the situation where no
precontractual obligation has been taken. The expectation interest consists ‘in having the
benefit of his bargain by being put in as good a position as he would have been in had the
contract been performed’.**’

In much of the case law, recovery for breach of a preliminary agreement has been limited to
reliance interest.>*® This is primarily motivated by the courts facing uncertainty as to the
outcome of negotiations. As a consequence, the expectation related to the failed ultimate
agreement is difficult to assess and measure.** Furthermore, as one court has noted
regarding an exclusivity provision in a preliminary agreement, ‘it deals primarily with the
manner of negotiations, not with their outcome, the damages that may be deemed to have
arisen from defendant's breach of that promise are similarly limited’.>*

Even within the limitation to reliance interest, defining the measure of liability has been
highly problematic for the courts. As has been noted, where the courts have accepted that a
precontractual obligation may be created by a preliminary agreement, this has often been
the obligation to negotiate the ultimate agreement in good faith. However, the content of
the obligation of good faith is uncertain and disputed both by courts and legal scholars.
Recovery for breach of obligation to negotiate in good faith has included the costs of the

0 Hadley v. Baxendale 156 ER 145 (Ex); Restatement (Second) of Contracts, § 351. On the doctrine of foreseeability, see

Calamari/Perillo, at 492 ff.

341 Restatement (Second) of Contracts, § 352; Calamari/Perillo, at 497 ff.

342 Spang & Co. v. US Steel Corp., 545 A.2d 861 (Pa. 1988); Restatement (Second) of Contracts, § 352.

343 Along with other remedial rights Restatement (Second) of Contracts, Introductory Note to Chapter 16 and § 345. Due to
the fact US law embraces the theory of ‘efficient breach’, specific performance is generally regarded as a rather
exceptional remedy.

3% The Restatement (Second) of Contracts names also the third interest — the restitution interest (‘interest in having
restored to him any benefit that he has conferred on the other party.) However, it notes that in modern law the law of
restitution provides the rules on this third interest. See Restatement (Second) of Contracts, § 344 (c) and Restatement
(Third) of Restitution and Unjust Enrichment, § 38-39.

35 Restatement (Second) of Contracts points to the interests protected by the non-exhaustive (ref Restatement (Second)
of Contacts, Introductory Note to Chapter 16.

346 Restatement (Second) of Contracts, § 344 (b).

37 Restatement (Second) of Contracts, § 344 (a).

348 Copeland v. Baskin Robbins USA., 117 Cal. Rptr. 2d 875 (Cal.App. 2002). See Fairbrook Leasing, Inc. v. Mesaba Aviation,
Inc., 519 F.3d 421, 430 (C.A.8 2008); Westerbeke Corp. v. Daihatsu Motor Co., 304 F.3d 200 (C.A.2 2002); Gorodensky v.
Mitsubishi Pulp Sales (MC), Inc., 92 F. Supp. 2d 249 (S.D.N.Y. 2000); Goodstein Const. Corp. v. City of New York, 604 N.E.2d
1356 (N.Y. 1992) (New York law limits recovery to reliance damages for breach of an agreement to negotiate, without
distinguishing between Type | and Type Il agreements).

349 Restatement (Second) of Contracts, § 349 Comment a.

330 | ogan v. D.W. Sivers Co., 169 P.3d 1255, 1263 (Or. 2007).
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time spent and the ‘out-of-pocket’ expenses incurred during the negotiations. For example
in Copeland v. Baskin Robbins USA.,** the court noted the enforceability of an obligation to
negotiate the ultimate agreement in good faith. It also noted that the ‘uncertain concept’ of
good faith and bad faith should not lead a party to benefit from a transaction that has never
been made. According to the court ‘the appropriate remedy for breach of a contract to
negotiate is not damages for the injured party’s lost expectations under the prospective
contract but damages caused by the injured party’s reliance on the agreement to
negotiate'.352

Similarly, recovery for a specific obligation of exclusivity (upheld as binding in an otherwise
non-binding preliminary agreement) has been limited to reliance interest. As the court
formulates, ‘the nonsolicitation promise was directed to the manner of negotiations and not
to their outcome’.>>?

Another issue raised by the concept of reliance in the precontractual context is the question
of whether it includes loss of opportunities. As one court has put it, damage in negotiations
might include ‘time spent, expenses incurred, opportunities foregone, or perhaps harm to...
reputation’.*** It has been contended in the literature that in this case recovery of reliance
damage would be equivalent to recovery of expectation damage.**

Opinions as to whether recovery in the precontractual context should include an
expectation interest are divided. Some scholars have submitted that this remedy is
theoretically available, whereas the practical implementation, e.g. granting damages, is
problematic. The reason is the difficulty in assessing, measuring and proving the expectation
in a precontractual situation within the uncertainty of the content of the precontractual
obligations, if these are not sufficiently specified by the parties. This has prevented the
courts from granting expectation damages.>*® Another opinion has been advanced that
measuring expectation damage is difficult, but not impossible.>*’ In this way, expectation
damage could be proved in Evans, Inc. v. Tiffany & Co.>*® The court found that the damages
were certain, because the parties would have come to the ultimate agreement, if the
defendant had not breached its duty to negotiate in good faith. Similarly, in Milex Products
v. Alra Laboratories,*® the court awarded the plaintiff expectation damages for breach of a
duty to negotiate in good faith. The damages included loss of profits. One commentator has
concluded that to avoid liability measured by expectation damages, the breaching party has
to offer evidence that the deal would have broken down even absent the breach.®

351
352

117 Cal. Rptr. 2d 875 (Cal.App. 2002).

Ibid. See also Fairbrook Leasing, Inc. v. Mesaba Aviation, Inc., 519 F.3d 421 (C.A.8 2008); Westerbeke Corp. v. Daihatsu
Motor Co., 304 F.3d 200 (C.A.2 2002); Gorodensky v. Mitsubishi Pulp Sales (MC), Inc., 92 F. Supp. 2d 249 (S.D.N.Y. 2000);
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6.7.2. Promissory estoppel

The doctrine of promissory estoppel gives rise to a remedy in equity. The conditions to be
fulfilled in order to engage liability under the doctrine of promissory estoppel have already
been addressed in Section 6.4.1 on promissory estoppel, because these conditions form the
very essence of the working of this doctrine.

The court has a broad discretion in the choice of remedy under promissory estoppel. As
follows from the current case law that the measure of liability for this action has been
confined to recovery of damages. No specific enforcement of a precontractual promise has
been granted; the courts have not ordered a party to honour its promise or conclude the
final contract, the negotiations for which failed.

The amount of the damages recoverable ‘should only be such as in the opinion of the court
are necessary to prevent injustice’. Generally, recovery under the doctrine of promissory
estoppel is not aimed at putting the promissee in a better position than the one in which it
would have been if the promise had been kept. The amount of damage recoverable
correlates with the extent of reliance that can be ascertained by the court.*®

In the same way, only reliance interest was awarded in Elvin Associates v. Franklin.”" Elvin
Associates (a musical producer company) negotiated a role in a new musical with singer,
Aretha Franklin. During negotiations, the singer was positive about her participation and
had discussed several details of her role. The producer went proceeded to hire staff,
booking locations for rehearsals and other preparations in New York. However, during
negotiations (or shortly before) the singer developed a fear of flying. Franklin’s
representatives kept on insisting throughout negotiations on rehearsals in Detroit, and
Franklin was positive about her role in the show in her personal communication with the
producer. The rehearsals started in Detroit, but Franklin never came. Elvin Associates had to
cancel the musical and sued Franklin to recover the costs of the preparations for the
cancelled musical. After having examined the exchanges between the singer and the
producer, the court analysed the intent of the parties, referring to the language of
exchanges as the main relevant factor. The court concluded that no contract had come into
existence, but found it appropriate to allow recovery on the basis of promissory estoppel. It
granted recovery of reliance interest, namely payment of Elvin Associates’ out of pocket
expenses ‘related to the failed production’.>*

By contrast, the court allowed recovery of expectation interest (loss of potential profits) in
Walters v. Marathon Oil Co.*** Marathon Oil Company started negotiations with Walters
regarding the sale of a petrol station. Marathon Oil assured Walters that it would supply
petrol to this station. Based on this assurance, Walters purchased the petrol station.
Subsequently, negotiations about further petrol supply proceeded and Walters made
improvements to the station. In the meantime instabilities in the oil market increased
considerably due to a revolution in Iran. In these circumstances, Marathon QOil decided not
to conclude the agreement on the supply of petrol. Walters sued Marathon Oil with a claim
in promissory estoppel, asking for recovery of loss of profits. The court found the recovery
of lost profits an appropriate measure to avoid injustice. An important argument in favour
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of allowing recovery of the loss of profit was the possibility of ascertaining the amount of
loss from the evidence submitted to the court.>®

6.7.3. Tortlaw

Two tort actions are relevant for the precontractual period — the tort of deceit and the tort
of appropriation of a trade secret. The elements of these torts have been addressed in
Section 6.4, because their operation is best explained in this way. The measure of liability
for the tort of deceit consists in recovery of ‘pecuniary loss caused ... by ... justifiable reliance
upon the misrepresentation’.>®® The tort of deceit entitles the claimant to recovery of
damages which are certain and not speculative, so damages that would certainly occur in
the future may be recovered.**’ In principle, case law limits recovery to damages that may
be ‘foreseeably expected to follow from the character of the misrepresentation’.>*® In the
context of misrepresenting intent to come to an agreement, the courts have limited the
damages to reliance interest (granting the expenses incurred in negotiations). The
abovementioned case of Markov v. ABC Transfer & Storage Co.>®® represents rather an
exception. There both the reliance interest (expenses caused by the move into another
warehouse) and also loss of potential profits (caused by the impossibility of working with
the principal customer who left) were allowed.

More generally, due to the fact that deceit is an intentional tort, further damages in tort are
in principle available. These are consequential damages consisting of personal injuries,
damages to property or expenses related to this property. To be recovered these damages
should follow as a ‘proximate’ result of misrepresentation.’’® This recovery is, however,
unusual at least in the existing case law on fraudulent misrepresentation of an intent to
reach agreement in the context of failed negotiations.

Liability for the tort of misappropriation of trade secret consists in reimbursement of ‘loss
caused by the appropriation or gain resulting from appropriation, whichever is greater’.371
This echoes the law of restitution (providing a remedy in the amount of the benefit from
misappropriated ideas). Keeton explains such interaction as a choice between remedies to
be made by the claimant, as liability in tort and the law of restitution are construed in a
similar way.?”? Furthermore, a specific remedy in the form of injunction is available in order
to prevent a continuing or threatened misappropriation of a trade secret.*”? Both
preliminary injunctions and injunctions as final relief may be granted for this purpose.’”*
Finally, under US law, both of these torts may lead to punitive damages.

35 Compare with Arcadian Phosphates, Inc. v. Arcadian Corp., 884 F.2d 69, 73 (C.A.2 1989): ‘Out-of-pocket damages are

particularly appropriate where, as may be the case here, the plaintiff cannot rationally calculate the benefit of the bargain’.
366 Restatement (Second) of Torts, § 525, see also § 549.

Prosser 1971, at 730.

Prosser 1971, at 733.

389 457 P.2d 535 (Wash. 1969).

*7% prosser 1971, at 735.

371 Restatement (Third) of Unfair Competition, § 45(1).

Keeton 1984, at 672.

Restatement (Third) of Unfair Competition, § 44.

Restatement (Third) of Unfair Competition, § 44 Comment g.
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6.7.4. Law of restitution and unjust enrichment

As has been noted, liability in the law of restitution and unjust enrichment is construed as
liability in tort. The elements of a claim in restitution have been addressed in Section 6.4.
The law of restitution enables recovery of the benefit which the liable party received.?”> The
determination of the amount of benefit conferred to the other party is a question of fact
(and thus to be decided by the jury). It has been broadly accepted that the benefit to be
recoverable is measured by its market value.”® In the case Massachusetts Eye and Ear
Infirmary v. QLT Phototherapeutics, Inc., discussed earlier, the remedy was of continuing
royalties on the sales of a medicine when a manufacturer benefited from an idea disclosed
by the clinic in negotiations. As has been noted, this case is rather an exceptional one where
recovery under the law of restitution was granted in the context of failed negotiations.

6.7.5. Interaction of causes of action

Under US law, contractual organization of negotiations can play a role in the interaction
between contract and non-contractual causes of action. Historically, in the United States,
the borderline between contract and tort has never been completely distinct. Private law
evolved initially as a single body of rules, while the distinction between contract and extra-
contractual doctrines was drawn only in the nineteenth century. In the context of
contractually organized negotiations, a contractual claim would prevail if the damage is
caused by a breach of a contractual obligation, for example, a breach of an agreed
temporary exclusivity of negotiations. However, this does not mean that a claim for damage
in tort cannot be established. Due to its historical roots in English law, the US legal system
allows the claimant to choose the cause of action if one set of facts may lead to recovery
under different fields of law. A combination of causes of action is also possible. For example,
a claim can include a contract law claim for damages for breach of an obligation of good
faith, and a tortious claim for misappropriation of information.*”” The combination of claims
most likely to be allowed is a claim for breach of contract and fraud (related to the breach of
contract).

In this way, contractual organization of negotiations adds a possibility of recovery based on
contract law instead of recovery on an extra-contractual basis or in addition to an extra-
contractual claim. At the same time, pragmatically, a claim in contract is not always an
attractive option for the claimant in the US system. The reason for this is that a claim in tort
may enable a higher recovery: a breach of a contract entitles only to recovery of the amount
bargained for, whereas breach of a duty entitles, by contrast, recovery of all harm caused by
such a breach. As a result, claimants frequently ‘strive to persuade courts that borderline
cases should be classified as tort in order to avoid the contract limitation of damages’.>”®
Therefore, in a case at the borderline between contract and tort, it may be unattractive to
establish a claim grounded in contractual organization of negotiations if an extra-contractual
duty is breached. However, as noted earlier, the US approach to negotiations establishes no
duties related to contractual negotiations, except for those related to exchange of
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confidential information and fraud. As a consequence, in a number situations, contractual
organization of negotiations may provide the only basis for recovery.

6.7.6. Note on punitive damages

One peculiarity of US law is the possibility to impose punitive damages. Generally, US law
draws a distinction between compensatory and non-compensatory damages. Non-
compensatory damages include nominal damages — usually in the amount of six cents or
one dollar awarded to symbolize the wrong — and punitive damages.’”® These damages
sanction malicious conduct which is intentional and deliberate. The aim of punitive damages
is to provide a deterrent for the general public to prevent the conduct sanctioned in a
particular decision. Punitive damages are usually awarded in tort claims, but may also
accompany a claim for breach of contract, if the breach of the contractual obligation ‘is
accompanied by an independent malicious or wanton tort’.*®*® From this function flows the
amount of punitive damages — these are usually high and can reach millions of dollars.
Punitive damages are discretionary. They are only awarded at the discretion of the judge or
the jury.®®!

The reason for mentioning punitive damage is that the application of the all or nothing
model to the parties’ negotiations has indeed led to the imposition of punitive damages.*®*?
However, no punitive damages have yet been awarded within the intermediary regime of
preliminary agreements.

6.8. Conclusion

Under US law, as a general starting point, one may break off negotiations any time without
liability and bargain freely. This is not so if one enters into a preliminary agreement
imposing a duty to negotiate in good faith (to the extent state law admits this) or imposing
other, more concrete obligations, which are binding prior to the formation of the ultimate
agreement. A preliminary regime applies if the agreement in question fulfils the following
conditions, progressively developed in the case law. The main condition of validity is the
party’s intent to be bound by the conditions of the preliminary agreement (by contrast with
intent not to be bound by the ultimate agreement). The development of the other
conditions for the validity of an obligation in a preliminary agreement is on-going, where the
requirements of definiteness of terms and consideration also appear to be relevant.

Whilst a precontractual agreement may lead to liability, it may also limit potential exposure.
As a matter of fact, a limited number of binding obligations in an otherwise clearly non-
binding document confines contractual liability to recovery for breach of these concrete
obligations. It should be noted, at the same time, that the application of a preliminary
regime is not the mainstream approach. The main approach of the courts is to search in the
first place for a formed ultimate agreement.®

Furthermore, the possibility to contractualize the process of negotiations is limited by a
number of non-contractual rules. The doctrine of promissory estoppel, tort, and restitution

379 Calamari/Perillo 2009, at 487.

380 prosser 1971, at 9; Calamari/Perillo 2009, at 488; Sebok 2012.
Meurkens 2012, at 10 ff.

Texaco, Inc. v. Pennzoil, Co., 729 S.W.2d 768 (Tex. App. 1987).
See Section 6.3.3.
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restrict precontractual behaviour by sanctioning a number of types of conduct that may
occur in contractual negotiations. The main types of sanctioned behaviour are creating a
precontractual reliance to the detriment of the other party, fraudulently misrepresenting an
intention to reach agreement, fraudulently benefiting from information disclosed in
negotiations or unjust enrichment from performance rendered in anticipation of a contract.
There is also another, more subtle role for non-contractual doctrines which is relevant for
negotiations. Concepts that have no developed or stable content in contract law are
developed under the influence of non-contractual doctrines. Two illustrations may be used:
firstly, the US doctrine of promissory estoppel, the elements of which are closer to tort law
than to contract law; secondly, while it cannot be said that the duty of good faith and fair
dealing at the precontractual stage has acquired any general or overarching content, it
echoes the tort law requirement to avoid deliberate misconduct. The latter development
has been noted by scholars who have summarized the possible content of a duty of good
faith at the precontractual stage.*®*

384 See inter alia Farnsworth 1987, at 269; Klein/Bachechi 1994; Kessler/Fine 1964; Eisenberg 2000.
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7. Comparative observations

7.1. Introduction

The previous Chapters have addressed the approaches to letter of intent in the Netherlands,
France, England and Wales, and the United States. This Chapter will identify commonalities
and differences in the national approaches and explain the main converging and diverging
tendencies. The comparison will be structured around the main provisions of letter of intent
— obligations that contractually organize the dynamics of negotiations. Each obligation will
be illustrated and analysed in a comparative perspective. The structure of the Chapter aims
to reflect the content of letter of intent used in practice. For this reason, a note on the
selection of the provisions will be made prior to the analysis.

Comparative observations will address the following questions. What is the approach of
each provision framing the dynamics of negotiations in a comparative perspective? What
similarities and differences can be observed? Is each obligation treated as severable and
stand-alone, as hypothesized in Chapter 2? Can converging tendencies be revealed in the
liability that may be incurred for the breach of the obligations? How can the similarities and
differences identified be explained?

After a note on the provenance and selection of the provisions discussed (Section 7.2), the
following clauses of letter of intent will be addressed in this Chapter. Firstly, the provisions
whereby the parties endorse an obligation to negotiate (Section 7.3) or conduct
negotiations in a specific way, for example require bona fides, best efforts and similar, with
or without specifying the content of the duty (Section 7.4). Secondly, clauses whereby the
parties purport to keep negotiations non-binding and free from any regulation, contractual
and non-contractual (Section 7.5) or make an explicit division between the binding and non-
binding provisions of letter of intent (Section 7.6). Thirdly, the formulations purporting to
create stand-alone obligations confined to the process of negotiations and limited in time to
contract formation. This is the case with an obligation of confidentiality. Parties may agree
on non-disclosure of any information disclosed in the course of negotiations, for example in
the domain of innovation. Parties may also aim to keep secret the mere fact of negotiations,
because it may represent a value in itself, while public disclosure of the fact of negotiations
may be used as a bargaining tactic, as noted earlier’ (Section 7.7). In the same way, parties
establish exclusivity of negotiations. Exclusivity provisions frame and limit the strategies and
tactics of bargaining. It may be recalled, for example, that a reference to better conditions
offered in parallel negotiations may be used as a bargaining tactic  (Section 7.8). Fourthly,
the provisions on the distribution of costs. Parties deal with costs in two main ways: the
clause either defines the distribution of costs in the course of negotiations and in the case of
their failure or combines the questions of costs and liability by detailing or explicitly limiting

! Section 2.2.1.
2 |bid.
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liability (both contractual and non-contractual). Such obligations aim to contain and limit
potential exposure in case of failure of negotiations and distribute risks (Section 7.9). Fifthly,
the dispute resolution clauses: choice of applicable law and competent forum, including
arbitration and mediation. These provisions relate primarily to the management of the
transaction and legal certainty in case of a dispute (Section 7.10). Thereafter, the Chapter
will compare the remedies (Section 7.11) and provide explanations for the similarities and
differences in the national approaches (Section 7.12).

7.2. Note on the selection of the provisions addressed

Published case law contains numerous quotes of the texts of letters of intent used in
practice. These quotes have been collected during this research in the study of the national
approaches. To find and collect these texts, a search by keywords was undertaken in the
national case law databases.®> The keywords included all the multiple titles given to
precontractual documents in practice.” In addition, the selected cases included case law
reported as significant in the academic literature of the selected jurisdictions. Thereafter,
the criterion formulated in Chapter 2 for identifying the dynamic constituent of negotiations
has been applied to the collected texts. Their provisions were divided into two types: those
relating to the substance of the final contract, on the one hand, and those framing the
dynamics of negotiations, on the other hand. The former were disregarded, while the latter
have been taken into consideration for further analysis. As a result of this selection, the
main types of provisions found in the texts of letter of intent were extracted. These have
been used to structure the comparative observations in this Chapter.

Furthermore, the selection seeks to illustrate those provisions drafted in practice; the
results are qualitative. These means no statistically relevant conclusions are drawn from the
analysis, but the examples are still representative of the modern drafting practice.

Most of the texts of letter of intent have been found in English and US case law. This is due
to the general style of reasoning found in case law of the common law traditions. The judges
state the facts that give rise to the dispute in considerable detail and frequently quote the
case materials. By contrast, French and Dutch case law generally refrains from citing original
documents or only includes very short quotes. This is why fewer examples are found in
French and Dutch case law, but these will be quoted where available. Finally, priority in the
selection of illustrations has been given to case law involving international transactions.

One may raise an objection to this approach. For instance, it may be argued that examples
of letter of intent quoted in case law are poorly drafted. As a consequence they cause
litigation, but are not representative of contracting practice. To this objection the following
can be answered. Firstly, as noted in Section 1.2.3, this study has been from the outset
narrowed down to documents that do not easily qualify under the existing legal categories
and doctrines, as follows from an authoritative analysis based, in its turn, on a collection of
letters of intent used in practice.” Secondly, and perhaps more importantly, this research
finds that problems posed by issuing letters of intent are not due to inaccurate drafting.
Undoubtedly, unclear drafting occurs. But contract law is normally sufficiently well equiped
to resolve uncertainties. The problems caused by letter of intent reside, on the contrary, in
the difficulty in applying the existing legal doctrines, essentially offer and acceptance, to the

% On the method see inter alia with further references Seale/Tonkiss 2011, at 458 (on keyword analysis).
4 .
Section 1.2.1.

> See Fontaine/De Ly 2009, at 4.
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process of negotiations. For these reasons, even if a ‘perfect sample’ of a letter of intent
existed,® it would still raise the questions identified at the beginning of this study.

7.3. Obligation to negotiate or agreement to agree

A: lllustration

An obligation to negotiate aims to bind the negotiating parties to continue the negotiations
commenced. For instance, in the example that follows, parties undertake to use ‘every
reasonable effort to agree’ on the ultimate agreement. The text also states that should
these efforts fail, no further obligations arise.

Itek and CAl shall make every reasonable effort to agree upon and have
prepared as quickly as possible a contract providing for the foregoing
purchase by Itek and sale by CAl, subject to the approval of CAl
stockholders, embodying the above terms and such other terms and
conditions as the parties shall agree upon. If the parties fail to agree upon
and execute such a contract they shall be under no further obligation to
one another.’

B: Analysis

An obligation to negotiate or an agreement to agree aims to limit freedom of negotiations
by private regulation. Its enforceability interacts closely with the scope of freedom of
negotiations and the mandatory restrictions of this freedom.

The starting point of the English law approach to such clauses marks the distinction between
this legal system and all the other approaches addressed. Such a clause creates no legally
enforceable obligations because of its indefiniteness, uncertainty, and lack of consideration
(clear counterpart).® A party may at any time refuse to negotiate or reach agreement on the
grounds of his commercial interest. This is the starting point of the English approach to the
enforceability of agreements to negotiate or agreements to agree. It applies as well to other
formulations that aim to create an obligation to commence or continue negotiations, and
use best efforts, best endeavours or reasonable endeavours in negotiating a transaction.

By contrast to the English approach, in both Dutch and French law, an obligation to
negotiate may become contractually binding within the frameworks governing preliminary
agreements (voorovereenkomst, avant-contrat). In this regard, it may be recalled that both
legal systems establish a broad requirement of bona fides in negotiations. This raises the
question of the actual effect of rehearsing the requirement by a contractual obligations. In
both legal systems, the possible impact is the following. This provision may supply the detail
and concretize the duties established by the national interpretation of bona fides.
Furthermore, in both France and the Netherlands, an obligation to negotiate transforms the
duties implied by bona fides into a contractual obligation. This may lead to a change in the
nature of liability (from non-contractual liability to liability for breach of a preliminary

6 Literature proposes some models for drafting. See Lake/Draetta 1994 at 269 ff.; Wessels 2010 (model letters of intent in
Annexes); Snijders 2015; Lettre d’Intention Type, Association Francaise des Investisseurs en Capital, Capital-Risque: Guide
des Bonnes Pratiques AFIC 2010, p. 90,
www.afic.asso.fr/dl.php?table=etude_publication&chemin=uploads/_afic&nom_file=capital-risque-guide-des-bonnes-
pratiques-version-2010_1.pdf and numerous examples on different professional and semi-professional websites.

7 Itek Corp. v. Chicago Aerial Indus., Inc., 248 A.2d 625, 627 (Del. 1968).

® Section 5.3.2.1.
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agreement). Case law demonstrates that such provisions have guided French and Dutch
courts in the interpretation of the content of bona fides. Courts have been generally
sensitive to the description of the parties’ actual commitments and expectations, especially
in complex transactions.

Notably, a party’s commercial self-interest in breaking off negotiations has been upheld as a
valid impediment to respecting an obligation to negotiate. More specifically, French courts
have referred to commercial interests as good economic reasons and have taken into
account only those that could be objectively observed by the court.’ Dutch courts have
referred, for instance, to a change in economic circumstances enabling negotiations to be
broken off without liability (e.g. compliant with the duty of reasonableness and fairness).™
In both countries, illustrative examples include walking away from the negotiated deal due
to the results of preliminary feasibility studies, verification of the financial information
provided by the other party, and changes on the relevant market. However, in neither the
Netherlands nor in France, were changes in the internal policy of a company regarded as a
valid reason to stop negotiations.

In Dutch and French law, the scope of such a contractual obligation is limited to an
obligation to use all available means (obligation de moyens; inspanningsverplichting) and is
confined to the process of negotiations. Parties should not ‘sabotage’ the process of
negotiations, but they are not required to conclude the final contract. Dutch scholars have
advanced an opinion that such provision implies an obligation to inform the counterpart
about parallel negotiations. According to them it may also imply a right of being given a ‘last
chance’.* This means that before negotiations are broken off, an offer should be made to
the party to the letter of intent on the same conditions as those offered to a third party. In
addition, under the Dutch approach, the court may order parties to negotiate by issuing an
injunction, but failure to agree does not prevent a subsequent claim in damages.*

The US legal system occupies a middle position. In the United States, contract law is a
matter of state law and the approach differs across the states. Some states, for example
notably in New York law, adopt a reasoning identical to the English one: an agreement to
agree creates no legally binding obligations, because it is not sufficiently certain to be
enforced and has no counterpart (consideration). By contrast, in other states, in the
presence of an obligation to negotiate, courts have been prepared to imply the requirement
of bona fides.”> US law has developed no overarching duty of good faith, but has been to
some extent receptive to the European continental influence. The content of implied bona
fides resembles the content of an obligation of means known to civil law traditions. Parties
should reply in a timely manner and not ‘sabotage’ negotiations, but are not obliged to
conclude the final contract.

Along with the marked divergence addressed above, one converging tendency regarding the
obligation to negotiate may be observed. English courts have been ready to enforce a
limited number of obligations resembling the obligation to negotiate, but which specify
‘some machinery’® of negotiations. In particular, English courts have enforced and
obligation to use best endeavours or reasonable endeavours to obtain an export licence or a
planning permission. Even when created at the stage of negotiations, this kind of obligation

% Section 4.3.3.1.

9 section 3.3.2.3.

" pe Kluiver 1992, at 117-124.
2 5ee also Section 7.11.4.

13 Section 6.3.3.2.

1% peel 2010, at 42.



205

was considered to be sufficiently certain to be enforced.” As to its content, ‘[t]hese words
(best endeavours) oblige the purchaser to take all those reasonable steps which a prudent
and determined man acting in his own interests and anxious to obtain planning permission
would have taken’.'® Obligations on exclusivity and confidentiality of negotiations (to be
addressed separately below) are also regarded as clauses containing a ‘machinery’ which
can be enforceable under English law. In sum, in all the legal systems selected, in complex
transactions, the higher the level of details in a provision establishing such obligation, the
more it has de facto influenced the courts in the assessment of its breach.

The difference in the approaches discussed above reflects the contrast in assumptions
about negotiations. English law perceives negotiations as a genuinely adversarial process.
Even if in practice, as Lord Steyn has stated extra-judicially, ‘businessmen ... understand very
well what bad faith means’,” English law on negotiations is based on a moral foundation to
a lesser degree than all the other legal systems addressed. This approach of contract law is a
matter of policy.'® The US legal system adopts a similar starting point, but has a different
focus. It perceives negotiations primarily as alea — a process of risks and unexpected
outcomes where the parties are also in an adversarial position. In this way, the focus is on
risk rather than each party’s own interest. By contrast, French and Dutch law regard
negotiations as a process where some cooperation between the parties is in place. A certain
level of contractual cooperation or solidarisme contractuel,” loyalty, and a taking into
account, or at least awareness, of the other party’s interests are already assumed at the
stage of negotiations before the ultimate agreement is formed. More specifically, French
case law has developed rules covering the entire process of negotiations — the ‘ethics of
negotiations’.?’ The focal point of Dutch law is the breaking off of negotiations. The main
guestion is whether breaking off of negotiations in a given case is contrary to
reasonableness and fairness. The functioning of the duty of reasonableness and fairness has
even been compared to an invisible magnetic field** between the parties, not allowing them
to break off negotiations without liability.

Referring to the concepts from negotiation studies discussed in Chapter 2, it is possible to
say that the English and US legal systems address negotiations as a distributive process,
while French and Dutch law assume that negotiations represent a cooperative process. It
can be said generally that the use of a distributive tactic in negotiations entails a
considerably higher risk of being regarded as contrary to the obligation to negotiate in
French and Dutch law than it does in English and US law.

7.4. Obligation to negotiate in good faith

A: lllustration

An obligation to negotiate in good faith recalls the duty of bona fides that exist in Dutch and
French law and aims to create contractually such a duty in the US and English approaches.
Parties may namely provide a general requirement of good faith:

'3 |jttle v. Courage Ltd [1995] CLC 164 (EWCA) 476.

18 1BM United Kingdom Ltd. v. Rockware Glass Ltd. [1980] FSR 335 (EWCA) 336 (Lord Geoffrey Lane) (obtaining planning
permission in a contract for sale of land).

7 Steyn 1997, at 438.

18 Cartwright/Hesselink 2006, at 466.

9 See inter alia with further references Boismain 2005; Courdier-Cuisinier 2006.

% Section 4.3.

*! Nieuwenhuis 2010, at 289.
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Parties agree[d] to hereby discuss and negotiate in good faith to reach an
Agreement.22

Alternatively, the provision may include more details on the content of good faith specific to
a particular deal, as illustrated by the following two examples.

The Seller and Purchaser each agree to negotiate in good faith towards the
prompt execution of such documentation.”®

[T]he signatories to this letter confirm their intent to continue good faith
discussions directed toward the creation of formal written contracts that,
upon approval by the board of Directors of each party, will be executed to
establish the following arrangements, and to do such other things as may
be required in connection therewith.**

B: Analysis

The enforceability and content of an obligation to negotiate in good faith are ascertained in
the same way as the previously discussed agreement to agree. As discussed earlier, English
and US law do not recognize that a party has a duty to consider its counterpart’s bargaining
interests. By contrast, a more cooperative approach underpins French and Dutch law. This
approach may require compromising one’s negotiating position if negotiations are
advanced. In this way, a reference to bona fides besides the obligation to negotiate has
rather a symbolic character. At the same time, recalling bona fides in a contractual
obligation might facilitate an argument establishing liability for breaking off negotiations (in
the legal systems which admit such liability) or fault in negotiations. Furthermore, in French
and Dutch law, this may lead to a change of the nature of liability, making the liability
contractual. Finally, the more detailed the provision is, the higher the chance an enforceable
obligation will be found.

Some further remarks should be made on the threshold of bona fides. Generally, the
requirements of bona fides can be set at various levels. ‘In some systems good faith means
no more than subjective honesty in fact, while in others it extends to objective fair dealing
and in yet others is considered breached by conduct which does not involve dishonesty or
sharp practice but is simply a failure to act reasonably’.” US state law that allows good faith
and fair dealing to be implied into negotiations sets subjective standards: honesty in fact is
required. French law requires subjective bona fides. The judges assess the subjective
attitude of the negotiating parties. However, as a matter of fact, French courts often
pragmatically refer to objective manifestations of conduct identified and relate these to
possible reasonable conduct as a reference. Dutch law requires objective bonafides.26

22 sun Pharmaceutical Industries, Inc. v. Core Tech Solutions, Inc., Not Reported, 2013 WL 1942619, 3 (N.J.Super.A.D. 2013).
3 jsp Corporation PTE Ltd v. Al Waha Capital PJSC, Second Waha Lease Ltd [2009] EWHC 583 (Ch), 2009 WL 648840 [83].
% Rennick v. O.P.T.I.O.N. Care, Inc., 77 F.3d 309 77 F.3d 309, 316 (C.A.9 1996).

> Goode 2012, at 33.
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7.5. Keeping negotiations non-binding

A: lllustration

Parties may aim to keep negotiations non-binding or, to be precise, qualify documents
created in the course of negotiations as non-binding. For instance, the provisions in the
examples below expressly characterize letter of intent as non-binding.

We will proceed to make arrangements with counsel for each of the

parties for the completion of the Interim Agreement .. with the
understanding that this letter of intent is of no binding effect on any party
hereto.”’

This non-binding Letter of Intent represents the fundamental terms and
conditions upon which | am prepared to enter into a Stock Purchase
Agreemem‘.28

B: Analysis

To what extent is it possible to waive by private regulation the rules applicable to
negotiations? In answering this question, it may be noted generally that in all the legal
systems discussed, contract law duties and liability are generally easier to waive than a non-
contractual framework. At the same time, negotiations are regulated to a large extent by
non-contractual rules. As a consequence, even in the legal systems where such a provision is
likely to keep negotiations non-binding under contract law (i.e. create no contractual
obligations), it may still fail to exclude the application of any non-contractual protection of
reliance and limitation on freedom of negotiations.

More specifically, English law acknowledges the possibility to expressly keep agreements
binding only in honour, but not in law (honourable pledge).”® Such a provision creates no
obligations which can be enforced by a court. An obligation binding only in honour is one of
the possible qualifications of the provision under discussion purporting to keep negotiations
non-binding. By contrast, the non-contractual doctrine of unjust enrichment — one of the
important causes of actions at the precontractual stage — would still apply; it may not be
waived by such a provision. French law has developed a concept of enagement d’honneur
and Dutch law that of gentleman’s agreement. In both of these civil law traditions, by
contrast with English law, an obligation in honour does not place the relationship outside
legal regulation. Therefore, this qualification of a letter of intent is unlikely to keep
negotiations non-binding in these legal systems.

Furthermore, in English law, an express statement that negotiations are non-binding relates
to another doctrine — that of intention to create legal relations. No final contract can be
found in the absence of intention to create legal relations. Considerable English case law
addresses such provisions, frequently referred to as negotiations ‘subject to contract’. In
principle, a negation of contractual intent has led in many cases to negotiations being
confirmed as non-binding. As negotiations are generally non-binding from the point of view
of English contract law, the question asked in case law was rather whether the final contract
was formed). However, the related case law has been increasingly nuanced.*® In the cases,

" Rennick v. O.P.T.I.O.N. Care, Inc., 77 F.3d 309 77 F.3d 309, 316 (C.A.9 1996).

8 Weigel Broadcasting Co. v. TV-49, Inc., 466 F.Supp.2d 1011, 1012 (N.D. Ill. 2006).
% Section 5.4.1.

%0 Section 5.4.2.
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where the conclusion of the final contract in a precise form was described as a formality, the
provision attempting to keep negotiations non-binding was disregarded by English courts.*
In some situations where parties negotiated ‘subject to contract’, but performed a large part
of the final contract, English courts have granted a contractual cause of action to both
parties.32 More frequently, however, courts granted restitution of the performance made in
anticipation of a contract™ or no recovery.a4

US law acknowledges the concept of gentleman’s agreement. However, US courts have
assessed such provisions primarily with a detailed inquiry into the intent of the parties. With
this aim, a set of factors has been developed and most prominently applied under New York
law.>® These include the language of the document, anticipated performance, open issues
that remain to be negotiated, usual execution of a particular type of transaction in written
form, and the general context of the case. It has been noted in US literature that the
outcome of disputes involving negotiations is highly influenced by the technique of
interpretation applied by the court. It has been argued, for instance, that the textual — literal
— interpretation of the language of documents leads to more predictable results than the
contextual interpretation, i.e. an interpretation giving greater importance to the context of
the case rather than to the written documents accompanying negotiations.*® In this way, if
more weight is given to factors other than the language of the clause, the clause may fail to
prevent the application of mandatory rules applicable to negotiations. US case law includes
numerous situations where the courts have disregarded the parties’ attempts to keep
negotiations non-binding or accorded more weight to other factors in the assessment of
intent. This has been most criticized in cases where the court has not applied a preliminary
regime, but found the final contract to have been concluded.?’

French case law provides fewer insights into the approach to such clauses than the common
law. In French law, on the one hand, an important part of regulation may not be waived by
the parties’ agreement. The negotiation process is primarily regulated by extra-contractual
doctrines and the duty of good faith, which may not be waived. On the other hand, the
French framework of preliminary regimes includes the concept of project of contract.® This
preliminary regime implies only one obligation — the obligation to negotiate, while project of
contract is regarded as a final contract in which only the parties’ will to form the contract is
absent. To a certain extent, this resembles the correlation established in the English law
between the reservation about the non-binding character of negotiations and the intent to
create legal relations.

Dutch courts have addressed such clauses within an assessment of lawfulness of breaking
off negotiations. On the one hand, similarly to the French approach, the overarching duty of
bona fides may not be waived by the parties’ agreement. Dutch literature emphasizes that
the parties’ attempts to keep negotiations non-binding may be disregarded if they lead to
results unacceptable from the point of view of reasonableness and fairness.> On the other
hand, Dutch courts have been more willing to regard breaking off negotiation as legitimate

3! section 5.4.2.2.

%2 section 5.6.1.1.

3 Section 5.6.1.2.

** Section 5.6.1.3.

% Section 6.3.4.

*® Ibid.

37 Jeffries 2012; Schwartz/Scott 2007. On the landmark case mentioned in Section 1.1 of this study see inter alia Draetta
1988.

%8 Section 4.4.1.1.

%% section 3.7.3.
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if a preliminary document stressed the non-binding character of negotiations. This has been
taken into account in an assessment of the circumstances of the case — one of the factors
considered to establish the lawfulness of breaking off negotiations.*

More generally, the upholding of the non-binding character of negotiations by the court is
strongly related, in all jurisdictions discussed, to two main factors. First, the manner of
interpretation adopted by the court (literal or contextual) of the document at hand. Second,
the balance between the relevance of the intent to create legal relations, anticipated
performance, and risk taking.

7.6. Dividing negotiations into binding and non-binding parts

A: lllustration

Negotiating parties may aim to be bound by one or more contractual obligations starting
from the commencement of negotiations, but keep the remaining content of negotiations
non-binding. The following three examples illustrate this formulation. There, letter of intent
is said to be non-binding, and the provisions that seek to create contractual obligations are
mentioned as an exception to the general non-binding character of the letter of intent. The
first example refers to concrete obligations. The second and the third illustration point to
the number of the relevant clauses in the document.

This letter of intent does not, except for the provisions of Sec. [8] with
respect to the “Lock-Out-Period” and except for the vendor’s waiver to
increase the purchase price in Sec. 2.1, constitute legally binding and
enforceable obligations...*!

The terms of this Letter do not and are not intended to create binding legal
obligations upon the parties hereto with the exception of this Clause and
Clauses 5, 11 and 13 ...*

In another example, only the seller’s undertaking to provide the due diligence documents
constitutes an obligation.

Seller and Purchaser acknowledge that this Letter of Intent proposal is not
a binding agreement and that it is intended solely to establish the principal
terms of the purchase and as a basis for the preparation of a binding
Purchase and Sale Agreement... provided, however, that in consideration
of Purchaser's good faith efforts to review the due diligence material
provided by Seller, Seller agrees to be bound to provide the required due
diligence documents to Purchaser within the time required and to comply
with the Non—Solicitation provision set forth above.*®

*% section 3.3.2.

*1 Hof Amsterdam 26 April 2011, ECLI:NL:GHAMS:2011:BQ5836, LIN BQ5836 (Dutch case involving a letter of intent drafted
in English).

2 Jsp Corporation PTE Ltd v. Al Waha Capital PJSC, Second Waha Lease Ltd [2009] EWHC 583 (Ch), 2009 WL 648840 [83].
See also Barnes & Robinson Co., Inc. v. OneSource Facility Services, Inc., 195 S.W.3d 637, 640 (Tenn. App. 2006).

*3 Logan v. D.W. Sivers Co., 169 P.3d 1255 (Or. 2007).
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This Letter of Intent is intended as an expression of mutual intent only and
does not constitute an obligation binding in any way on the parties, except
for the provisions of the third, fourth and fifth paragraphs hereof.**

A similar approach is adopted in the following French example.

Cette lettre d’intention ne constitue en aucun cas a ce stade, pour aucune
des parties, un engagement ferme de réaliser I'Investissement, chacune
restant libre de mettre fin a tout moment au projet d’Investissement.
Toutefois, les sections [14 a 18 (Exclusivité, Frais, Confidentialité et
information, Droit applicable et tribunal compétent, Absence d’effet
obligatoire)] de cette lettre d’intention instaurent a la charge de certaines
des parties certaines obligations, que les parties concernées s’engagent a
exécuter et qui ne peuvent étre résiliées ou modifiées qu’avec I'accord de
toutes les parties.*

B: Analysis

Three remarks can be made on the provisions dividing negotiations into binding and non-
binding parts. First, these provisions should be considered in the light of the earlier
observations on the clauses that aim to keep negotiations non-binding.*® These
observations apply to the presently discussed provisions, because the impact of the non-
contractual regime of negotiations may be only excluded in a limited way by private
regulation.

Second, English law offers the most explicit approach to dividing negotiations into binding
and non-binding parts. English courts have been willing to treat the obligations of exclusivity
(‘lock-out’) and confidentiality as severable from the rest of the documents’ content. This
was done in cases where the rest of the documents’ content was qualified as a non-binding
agreement to agree. Notably, according to English courts, unenforceability of an agreement
to agree included in a document does not lead to unenforceability of the rest of the
document. In such a situation, English courts may still enforce the content of the letter. For
instance, a provision on such a division has been upheld in a case where a letter of intent
was signed between two independent commercial parties and clearly covered only
negotiations of a complex transaction. The High Court suggested that the document had to
be given a ‘strict meaning’ that is, the provisions were given the effect suggested by the
literal interpretation of their language.*’ In Dutch law, in the same way, the higher the
sophistication of the deal, the higher priority may be given to literal interpretation and less
relevance is accorded to the general guidelines for ascertaining the parties’ intentions (the
Haviltex criteria).*® The approach of the other legal systems in question is less explicit. In at
least one US case, the court has simply disregarded such provision and made a general
assessment of the parties’ intent.** A Dutch court has also disregarded such provision in a
dispute involving an international transaction. However, invoking this Dutch case is

4 st. Joseph Hosp., Augusta, Georgia, Inc. v. Health Management Associates, Inc., 705 F.3d 1289, 1294 (C.A.11 2013).

* Lettre d’Intention Type, Association Frangaise des Investisseurs en Capital, Capital-Risque: Guide des Bonnes Pratiques
AFIC 2010, p. 90, www.afic.asso.fr/dl.php?table=etude_publication&chemin=uploads/_afic&nom_file=capital-risque-guide-
des-bonnes-pratiques-version-2010_1.pdf.

*® Section 7.5.

*’ Section 5.4.3.

*8 Section 3.4.3. The priority may be given at the discretion of the court, based on all circumstances of the case.

9 Lexington Inv. Co. v. Southwest Stainless, Inc., 697 F. Supp. 139 (S.D.N.Y. 1988).
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problematic, because the court was applying German law on the basis of the choice of law
made in the letter of intent and following Article 3 of Rome | Regulation.™

Third, the division of letter of intent into binding and non-binding parts aims to establish
contractually the severability of the provisions within the document, whereby each clause is
analysed separately and independently from the other provisions of the letter of intent and
from the final contract. At the same time, case law of all the jurisdictions discussed
demonstrates that not all the provisions are readily treated as severable by the courts. The
least doubt arises in relation to the severability of the provisions on dispute resolution,
including choice of law and forum, mediation, and arbitration clauses. In the case law of all
the jurisdictions analysed, these obligations have been severed from the final contract and,
in particular, from the question of the fact of formation and enforceability of the final
contract. The doctrine of severability of dispute resolution agreements is also a settled
principle at the international level and flows from the New York Convention,” the EU
Regulation Brussels I-bis,>* and the Hague Convention on Choice of Court Agreements.>>
Furthermore, obligations on exclusivity and confidentiality of negotiations have also often
been severed, i.e. analysed and enforced independently from the final contract and from
the other obligations within the letter of intent.

As to the other obligations discussed, their severable treatment in case law has a mixed
record. The trend appears to be that the higher the complexity of the transaction, the more
thorough the analysis of negotiations undertaken by the court. It will then eventually extract
the provisions creating obligations binding on their own within the negotiation process and
address their legal effect. For example, French law clearly regards preliminary agreements
as a regime distinct from the final contract. However, in only a few French cases have
provisions of a preliminary agreement been addressed as stand-alone (except for the
provisions on dispute resolution, exclusivity and confidentiality). Similarly, Dutch scholarship
acknowledges a possibility to create a stand-alone obligation confined to negotiations
within the framework of preliminary agreement (voorovereenkomst), yet Dutch case law
confirming this position is not extensive.

7.7. Confidentiality

A: lllustration

Parties may aim to keep secret the mere fact of negotiations, agree on non-disclosure of the
information disclosed in the course of negotiations or, on the contrary, emphasize the non-
confidential character of the information exchanged. In the first example, parties make it
clear that no privileged information should be exchanged in the course of negotiations.

Pending the completion of the contract CAl will permit Itek and its
representatives to examine CAl's finances, contracts and business and
interview its officers and customers, all as designated by CAl, it being

% Hof Amsterdam 26 April 2011, ECLI:NL:GHAMS:2011:BQ5836, LIN BQ5836. The court has stated that German law should
be applicable on the basis of choice of law made in the letter of intent and Article 3 Rome | Regulation, but no precise
reference to German law is made in the reasoning about this provision.

> Articles Il and V(1)(a) Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 1958).
While the New York Convention does not directly establish severability of arbitration agreement, it indirectly assumes it.
See Born 2014, at 354 ff.

*2 Article 25(5) Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on
Jurisdiction and the Recognition and Enforcement of Judgments in Civil and Commercial Matters (Recast) (Brussels I-bis).

>3 Article 3(d) Convention on Choice of Court Agreements (The Hague, 2005).
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understood that CAl shall not be obligated to divulge trade secrets or
confidential matters.>

Another part of the same document guides the parties on the public disclosure of the fact of
negotiations.

A joint announcement to the press in the form attached shall be made by
both companies on the afternoon of January 19, 1965, for publication in
the morning papers January 20.%

In the next illustration, parties establish confidentiality of the content of the letter of intent
and the exceptions thereto. Furthermore, a press release can be made only with the
consent of the counterpart in negotiations.

The terms and conditions set out in this Letter shall remain confidential
between the parties and each party acknowledges that this Letter contains
commercially sensitive information and agrees not to disclose same except
to their respective Boards of Directors, advisers and employees or potential
financiers of the Aircraft or as otherwise agreed between the parties or
required by applicable law. No press release may be made by either party
without the other party's consent to the release and its content.”®

In the following illustration, both the existence of the letter of intent and its content are
secret. Furthermore, the formulation establishes the way in which information should be
disclosed, if this is required in the course of negotiations.

L’existence et les termes de cette lettre d’intention sont strictement
confidentiels. Les destinataires de la lettre d’intention s’engagent a ne pas
les divulguer pendant [2 ans] a compter de la date de la lettre, sauf (a) aux
tiers (actionnaires de la Société, employés, consultants, avocats et autres
conseils) dans la mesure ou ceux-ci auront a en prendre connaissance en
vue de la réalisation de I'Investissement et dans la mesure ou ces tiers
seront eux mémes liés par une obligation de confidentialité, (b) dans les
cas requis par la loi et les reglements ou (c) en cas de litige pour les seuls
besoins de la procédure.”’

The formulation of the final example aims to prevent unauthorized public disclosure.

No announcements may be made about the Mirror's possible involvement
in the de Krant project without the Mirror’s prior approval.”®

B: Analysis
In all the legal systems discussed, courts have been willing to enforce non-disclosure
provisions included in a letter of intent.>® This type of clause is one of the most frequently

: Itek Corp. v. Chicago Aerial Indus., Inc., 248 A.2d 625, 627 (Del. 1968).

Ibid.
5 JsD Corporation PTE Ltd v. Al Waha Capital PISC, Second Waha Lease Ltd [2009] EWHC 583 (Ch), 2009 WL 648840 [83].
*7 Lettre d’Intention Type, Association Frangaise des Investisseurs en Capital, Capital-Risque: Guide des Bonnes Pratiques
AFIC 2010, p. 90, www.afic.asso.fr/dl.php?table=etude_publication&chemin=uploads/_afic&nom_file=capital-risque-guide-
des-bonnes-pratiques-version-2010_1.pdf.
8 HR 24 November 1995, ECLI:NL:HR:1995:2C1890, NJ 1996, 162 Van Engen/Mirror Group.
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severed provisions, that is to say, clauses which are treated separately from the final
contract and from the other content of a letter of intent.®® Case law frequently refers to a
provision on confidentiality in a letter of intent as a binding agreement on its own. More
specifically, English courts do not associate provisions on confidentiality with unenforceable
agreements to agree. The same holds true for the United States. As one US court has stated
regarding a confidentiality obligation: ‘[a]s to these provisions, the letter of intent was
indisputably a binding contract’.®! French case law adopts the same approach,62 and Dutch
courts follow similar reasoning.63 Courts have also imposed contractual liability for breach of
such an obligation.

The formulations quoted above deal with different aspects of confidentiality in negotiations.
Firstly, the secrecy of the mere fact of negotiations appears to aim primarily at preventing
the use of the tactic of public disclosure. As noted in Chapter 2, public disclosure of the fact
that negotiations are taking place has been identified as a exerting powerful pressure on a
party. This may play a role if, for example, the news about the deal may influence the value
of the company’s shares. The secrecy of the fact of negotiations loses all relevance if the
negotiations fail.

Secondly, the obligation establishing confidentiality of information exchanged in
negotiations aims to prevent another tactic used in negotiations. Non-confidential
information may not be disclosed to third parties in order to induce a third party ‘to propose
more favourable conditions’.®* In the absence of a confidentiality provision, this use of
information is authorized for instance in England and Wales and in the United States.
According to French law using information obtained in negotiations with an aim other than
the one for which it was disclosed is a breach of the ethics of loyalty in negotiations
(concurrence déloyale). In the Netherlands, such use of information may be limited by the
general duty of bona fides (to the extent that such disclosure is a detriment to the disclosing
party).

Furthermore, in all the legal systems discussed, non-disclosure provisions may be relevant
for non-contractual regulation. Provisions on confidentiality may serve as evidence of the
parties’ awareness of the privileged character of information. It may also confirm the
contrary: the non-confidential character of the information received. Furthermore, the
provision may streamline the assessment of the actual detriment.

The main categories of non-contractual regulation which may be relevant to confidentiality
clauses are the following. In all of the jurisdictions discussed, obtaining profit from the use
of information for a purpose other than the one for which it was provided in negotiations
can lead to liability. English law is the most restrictive as to the threshold for obtaining
recovery, though the possibility of recovery is not excluded. In the United States, this
amounts to liability for misappropriation of a competitor’s intangible trade values and leads

*® The relevance of confidentiality in commercial transactions is broader than negotiations of contract. There is much to be
said about the issues raised by confidentiality clauses (such as the question as to what information may be kept
confidential, the questions of balance between public interest in anti-trust regulation and freedom of contract). These
broader issues have been discussed in literature, and their detailed assessment is not possible or necessary within this
study. This section is focused on the sphere of negotiations and limited to the validity of an obligation of confidentiality (or
non-disclosure) in a letter of intent.

0 See observations on severability in Section 7.6.

&l JamSports and Entertainment, LLC v. Paradama Productions, Inc., 336 F. Supp. 2d 824, 846 (N.D. Ill. 2004).

%2 Section 4.6.4.

® Section 3.7.6.

* Official Comment 1 to Article 2.1.16 UPICC.
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to liability in tort.”® In French law, use of information obtained in negotiations to the
detriment of the disclosing party may constitute a fault in tort.*® According to French case
law, starting negotiations with the sole purpose of obtaining information is also a fault in
tort.®” Dutch tort law adopts a similar approach.®®

7.8. Exclusivity

A: lllustration

Parties to negotiations may aim to prevent the same deal being negotiated with third
parties. They establish exclusivity in negotiations and preclude parallel negotiations. Such
clauses are referred to as ‘lock-out’ provisions in English case law; while in the US they are
called ‘no-shop’, ‘no-talk’, and ‘non-solicitation’ provisions.

In the first example, the seller undertakes not to seek contacts with any third parties for 60
days.

Seller and/or its representatives agree that it will not seek nor enter into a
letter of intent or purchase agreement for sale of the Property with any
third party for a period of sixty (60) days from the date this Letter of Intent
is signed by both parties and becomes effective.®®

The following example also illustrates the temporary exclusivity of negotiations.

Seller agrees to negotiate with Purchaser exclusively during the next ninety
(90) day period to complete a mutually agreeable Purchase & Sale
Agreement. If the parties are unable to reach final agreement on the
formal Purchase & Sale Agreement during such period, neither party shall
have any further obligation to the other.”

In another illustration, during the period of exclusivity, parties shall not initiate discussions
with third parties or make any commitment without a written agreement of the other party
to letter of intent.

Compte tenu des efforts entrepris par les Investisseurs en vue de la
réalisation de I'Investissement, pendant la période courant jusqu'au [——
——] (la « Période d’Exclusivité »), la Société et ses actionnaires signataires
de la présente lettre d’intention donnent l'exclusivité a la présente
proposition. Ils s’engagent a ne pas initier ou poursuivre toutes discussions
ou a prendre tout engagement a [I'égard de tiers en vue d’un
investissement dans la Société ou de toute opération pouvant remettre en
cause la réalisation de I'Investissement ou du Business Plan, sans I'accord
préalable écrit des Investisseurs. ’*

® Section 6.4.2.2.

% Section 4.3.2.5.

%7 Section 4.3.3.2.

%8 Section 3.5.

% Logan v. D.W. Sivers Co., 169 P.3d 1255, 1257 (Or. 2007).

7 Vestar Development Il, LLC v. General Dynamics Corp., 249 F.3d 958, 959 (C.A.9 2001).

! Lettre d’Intention Type, Association Frangaise des Investisseurs en Capital, Capital-Risque: Guide des Bonnes Pratiques
AFIC 2010, p. 90, www.afic.asso.fr/dl.php?table=etude_publication&chemin=uploads/_afic&nom_file=capital-risque-guide-
des-bonnes-pratiques-version-2010_1.pdf.



215

B: Analysis

By agreeing on exclusivity of negotiations, parties contractually limit their freedom of
negotiations. It may be recalled that in all the legal systems analysed, freedom of
negotiations allows parallel negotiations to be conducted. One transaction may be
simultaneously negotiated with several potential partners, only one of which will become
party to the final contract.

In all the legal systems in question, courts are favourable to enforcing an obligation of
exclusivity of negotiations. Furthermore, provisions on exclusivity are treated as severable
from the final contract and from other provisions of a letter of intent. For example, in one
English case, exclusivity was ‘something that was capable of subsisting as a binding contract
independently of the continuing negotiations for the sale’.”? At the same time, the
conditions for enforceability of such a provision differ. One condition shared by all the
jurisdictions is the requirement to define the period of exclusivity, although, this period may
also be implied by the court. English law has produced two requirements for the
enforceability of a ‘lock-out’ agreement. Firstly, the period of exclusivity must be specified.
This confers on a ‘lock-out’ agreement the certainty which is lacking in an agreement to
agree or agreement to negotiate (the latter two create no binding obligations in English
law).”? While English courts generally refrain from making an agreement in the place of the
parties, courts may also imply the period of exclusivity. Secondly, exclusivity should be
granted for consideration. This means some counterpart must be given in exchange for
refraining from parallel negotiations. This requirement is specific to English law.

US case law emphasizes that an exclusivity provision in a letter of intent deals with the
manner of negotiations as opposed to their outcome. US courts also look at the necessity to
limit exclusivity in time. In cases where no time was specified, the period of exclusivity has
been implied by the court. US courts have not been unanimous on further requirements; in
some cases consideration was required.74

In French law, exclusivity of negotiations may be established by any time of preliminary
agreement (avant-contrat).”” One of these — the pre-emption agreement’® — comes close to
the exclusivity provision. Pre-emption agreement is not aimed at preventing parallel
negotiations, but establishes a priority in the choice of party to the final contract. This
priority resembles what an English court has called the ‘right of first negotiation’.”’

In Dutch law, a provision on exclusivity in a letter of intent may, in principle, be created as a
stand-alone obligation covering the period of negotiations. Courts also have regard to the
need to limit the period of exclusivity. For instance, in one case,’® a Dutch court considered
an exclusivity obligation to be irrelevant, because after a four-month negotiation, the
parties had not made any progress in coming to an agreement. In another case,”” the court
decided that the period of exclusivity ended when all options for further negotiations had
been exhausted.

"2 pjtt v. PHH Asset Management Ltd [1994] 1 WLR 327 (EWCA) 328.

73 Section 5.3.3.

7% Section 6.5.1.2.

7> Section 4.4.

76 Pre-emption agreement is not only acknowledged in French case law, but is also included in the 2016 Ordonnance
reforming the Code civil. See Section 4.4.2.1.

77 Section 5.3.3.4.

8 HR 15 May 1981, ECLI:NL:HR:1981:AG4190 NJ 1982, 85 Stuyvers/Eugster.

" HR 27 May 2011, ECLI:NL:HR:2011:BP8707, RvdW 2011/686 Hemubo Betontechniek B.V./VVE Flatgebouw Strandhotel
Zandvoort.
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7.9. Provisions on costs incurred in negotiations

Complex negotiations may result in incurring costs. These include costs of due diligence,
preliminary research or other preparation of the final contract. If the transaction develops
successfully, clarity on cost allocation in the course of negotiations may still be appropriate
for the smooth conclusion of the final contract (7.9.1). If the negotiations fail, these costs
may represent a wasted expenditure. Their discussion is closely connected to the question
of liability (7.9.2).

7.9.1. Cost allocation

A: lllustration

The following examples illustrate various ways in which parties allocate costs incurred in
negotiations. The provision in the first example provides that each party bears the costs
incurred in the course of negotiations, for instance consultants’ fees, including lawyers and
accountants.

6.1. Each Party shall pay the fees of the consultants each one of them
retains in regard to the Transaction, including legal and accounting fees,
and those of any other adviser.

6.2. Fees attributable to services provided to both Parties, if any, shall be
paid by each of them in the respective proportions as may be agreed upon,
provided that in the absence of such agreement the pertaining fees shall
be paid equally by both Parties.®

The next example establishes another principle. Each party bears his own costs in
negotiations, but costs are allocated in an alternative way if the outcome of a planned audit
contradicts the information initially provided in the course of negotiations.

Si 'Augmentation de Capital ne se réalise pas, chacune des parties
supportera les frais exposés par elle, et les Investisseurs supporteront les
frais d’audit et relatifs aux conseils ... [Toutefois, il est entendu que ces
frais seront remboursés par la Société [si les audits révelent que la
situation de la Société est substantiellement différente de celle présentée
dans les informations communiquées aux Investisseurs a la date de
signature de cette lettre d’intention...®*

In the next illustration, if a party decides to break off negotiations, he undertakes to
reimburse the ‘reasonable and proper costs’ of the anticipated performance.

If for whatever reason we at any time give notice to cease work (in which
event you shall as soon as practicable cease all work) we shall reimburse

8 Exhibit 10 to Form 8-K filed by Gulf United Energy, Inc. on April 5, 2006 available in the open access database of the US
Securities and Exchange Commission. See www.sec.gov/edgar.shtml.

8 | ettre d’Intention Type, Association Frangaise des Investisseurs en Capital, Capital-Risque: Guide des Bonnes Pratiques
AFIC 2010, p. 90, www.afic.asso.fr/dl.php?table=etude_publication&chemin=uploads/_afic&nom_file=capital-risque-guide-
des-bonnes-pratiques-version-2010_1.pdf.
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all reasonable and proper costs incurred by you in accordance with the
terms of this letter.®?

Cost allocation may also be accompanied by an instruction, request or approval to proceed
with the expenses. The first formulation draws a distinction between the costs involved in
the preliminary works, on the one hand, and the commencement of the performance of the
final contract, on the other hand.

... this letter would authorise expenditure on preliminaries and specialist
design works up to a value of £50,000, but that this letter of intent does
not cover construction works which will be the subject of a separate
instruction.®

The three subsequent formulations instruct a party to the start performance of the final
contract.

This letter constitutes an instruction to you to commence work but only as

necessary for you to ensure that the agreed construction programme is
84

met.

It was agreed that an early start to the works is required and Eugena is to
arrange for site operations to commence on 21 February 2003.%

RTS is now to commence all work required in order to meet Miiller's
deadlines set out in the Offer to allow commencement of full production by
Miiller on the Repack Lines by 30 September 2005.%°

In the following formulation, a request for performance is accompanied by a limitation of
the amount that will be reimbursed.

Subject to the terms of this letter, ACC is authorised to proceed with the
works up to a total value of £250,000 or any other sum which may
subsequently be notified to you in writing by the BBC.¥

B: Analysis

A provision on the allocation of costs seeks to re-distribute the risks borne by the parties
within the general regime of negotiations. Negotiations are regarded as a business risk in all
of the selected legal systems. Each party equally bears the risks involved. These include
primarily the risk that negotiations will fail and the investments of time and money will turn
out to have been wasted expenditure.

A provision stating that each party bears his own costs in negotiations repeats the general
framework of regulation. US courts have expressly noted that an express allocation of costs
incurred in the course of negotiations points to the fact that the parties remain at the
negotiations stage.®® Under the French approach, no damages can be recovered if parties

8 Hackwood Ltd v. Areen Design Services Ltd [2005] EWHC 2322 (TCC), (2006) 22 Const LJ 68 [14].
8 Eugena Ltd v. Gelande Corp Ltd [2004] EWHC 3273 (QB), 2004 WL 2387190 [29].

® ERDC Group Ltd v. Brunel University [2006] EWHC 687 (TCC), [2006] BLR 255 [15].

& Eugena Ltd v. Gelande Corp Ltd [2004] EWHC 3273 (QB), 2004 WL 2387190 [29].

86 RTS Flexible Systems Ltd v. Molkerei Alois Miiller GmbH & Co KG [2010] UKSC 14, [2010] 1 WLR 753 [6].

8 AC Controls Limited v. British Broadcasting Corporation [2002] EWHC 3132 (TCC), 89 Con LR 52 [21].
8 st Joseph Hosp., Augusta, Georgia, Inc. v. Health Management Associates, Inc., 705 F.3d 1289 (C.A.11 2013).
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agree by a preliminary agreement that each of them bears their own costs. The French
approach thus gives priority to the re-allocation of risks by private regulation over that
provided by the general regime of negotiations.®> The Dutch approach to some extent
differs. Due to the role played by the overarching concept of bona fides, Dutch courts have a
broad margin of appreciation over the parties’ contractual agreements made in letter of
intent. In case of dispute, the recoverable costs are subject to judicial approval, and the
recoverable amount may be changed by the court, though the judicial discretion is limited.”
It is worth noting that in all the legal systems discussed, the courts’ approach to the specific
allocation of costs, for example, cost allocation that varies depending on the result of
preliminary studies (as in the illustration in French above) is highly fact-specific.
Furthermore, a provision allocating costs can play a role in establishing the measure of
liability. It is especially true for provisions with an instruction or request to proceed with
performance. To explain this relevance, it is worth recalling that in all the discussed legal
systems discussed, risks in negotiations are distributed differently if one party creates
detrimental reliance by the other party that a contract will be formed. However, this
protection of precontractual reliance is exceptional. In reality, it is granted infrequently. The
most detailed approach is formulated by the US doctrine of promissory estoppel. French law
protects the expectation that negotiations will result in the formation of a contract which
increases with the advancement of negotiations — either a prolonged negotiation or simply
very intensive negotiations.’® Case law includes several examples where inducing reliance or
failure to prevent increasing reliance was regarded as a fault in tort. In Dutch law, the
relevance of the inducement of reliance has been pointed to by the Hoge Raad within its
assessment of the lawfulness of breaking off negotiations. To establish whether
negotiations may be broken off without breaching the duty of reasonableness and fairness,
Dutch courts ascertain to what extent the party withdrawing from negotiations has
contributed to raising the legitimate expectation that the negotiated contract will
imminently be formed. The higher the extent to which the withdrawing party encourages or
induces such reliance, the higher the extent to which the other party’s reliance is protected
by the law. This criterion in the qualification of the parties’ conduct comes close to the
English law assessment of inducement of reliance. Within the English approach, the primary
relief in case of anticipated performance is the law of unjust enrichment. The English law of
unjust enrichment enables recovery of costs made in anticipation of a contract. Within the
application of this doctrine, the fact that costs were induced is an important indication in
favour of allowing recovery. Requesting, approving or in any other way inducing a party to
incur costs in the course of negotiations constitutes an important premise for recovery in
unjust enrichment.?? Therefore, for the purposes of non-contractual regulation, a provision
on cost allocation helps to assess to what extent a party acted at its own risk in incurring
expenses, or acted in reliance on the other party’s encouragements.

Finally, courts of all the jurisdictions discussed analyse provisions authorizing or requesting
expenses in close connection with in close connection with the assessment of the coming
about of final contract. These provisions illustrate the delicate boundary between the
dynamics of negotiations and the substance of the final contract. In drafting practice, the

8 See however, on the application of the unjustified enrichment doctrine in exceptional cases of improvement of another’s
property in anticipation of a contract: Cass 1 civ 13 July 2004 N° 01-03608 Bulletin 2004 n° 208. See Section 4.5.

% Articles 6:248 para 2 and 6:94 are formulated restrictively.

%1 Section 4.3.

%2 British Steel Corp v. Cleveland Bridge & Engineering Co Ltd [1984] 1 All ER 504 (QBD).
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distinction between preliminary works and final contract in the first example stresses the
role of the provision primarily for negotiations.

7.9.2. Anticipating recovery and liability

A: lllustration

Provisions anticipating recovery aim to limit the parties’ financial exposure in case
negotiations fail. Such clauses establish in advance what reparation would be made and
what liability they may incur if negotiations do not result in the final contract. The following
example establishes the consequences of breach of the obligations in the letter of intent,
but caps the amount to be reimbursed and states that no further claims may be established.

If DB breaches any of its obligations in this paragraph or if during the Lock-
Out Period DB withdraws from negotiations with NBM for the sale of the
Property, NBM shall be entitled to recover all of its costs and expenses
relating to the investigation and negotiation of the proposed acquisition by
it of the Property, however in no case more than EUR 300,000.00 in total,
without the possibility of any further claims of any kind of NBM.*

In the next example, if the negotiations fail, liability is limited. Parties expressly exclude
recovery for breach of contract, loss of profit, loss of contract, and loss of expectation.

In the event that a Secondary Sub contract is not concluded we shall
reimburse only your reasonable and substantiated direct costs of
complying with this instruction until it is revoked. We will not reimburse
any other expenditure cost or loss whatsoever. This limitation includes
without derogating from the generality of the foregoing any claim for
breach of contract, loss of profit, loss of contract, loss of expectation or
otherwise.”

Another formulation limits the possible recovery in case of failure of negotiations to
reimbursement of reasonable expenditure.

If, for any unforeseen reason, the contract should fail to proceed and be
formalised, then any reasonable expenditure incurred by you in connection
with the above will be reimbursed on a quantum meruit basis. Any such
payment would strictly form the limit of our client's commitment and our
client would not be subject any further payment of compensation for
damages for breach of contract.”

The following provision states that a party may notify the other that the transaction will not
proceed; costs incurred after that notification will be reimbursed.

% Hof Amsterdam 26 April 2011, ECLI:NL:GHAMS:2011:BQ5836, LIN BQ5836.
% Bennett (Electrical) Services Limited v. Inviron Limited [2007] EWHC 49 (TCC), 2007 WL 1518029.
9 Harvey Shopfitters Limited v. A.D.I. Limited [2003] EWCA Civ 1757, [2004] 2 All ER 982 [3].
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Clapham Park Homes Ltd do not undertake to reimburse any anticipated
profits for the works as a whole, nor actual costs or actual or theoretically
incurred general or specific overheads arising after the date of notification
that no further work is to be carried out.*®

B: Analysis

In all the legal systems discussed, the question of recoverable costs is addressed as part of
the discussion of liability. The exact question this provision raises is to what extent may the
parties agree in advance on recovery in case negotiations fail? In all the legal systems in
question, contractual organization of negotiations may change the nature of the parties’
relationship. It can render negotiations fully or partially subject to contract law. It is also
possible that the same set of facts falls simultaneously under both contractual and non-
contractual regulation.

In English law, a limited number of contractual obligations can be enforceable and may be
created at the stage of negotiations. These include ‘lock-out’ agreements, an obligation to
obtain an export licence or planning permission, and frequently a non-disclosure provision.
Their breach incurs contractual liability. The rules of the latter may be privatized to a large
extent. It is worth noting that a provision stipulating in advance the damages recoverable
may be qualified in English law either as a penalty or as liquidated damages. Under English
law, penalty clauses are not enforceable (these are the clauses that require such a high
amount that it functions as a penalty). By contrast, liquidated damages provisions — clauses
that provide an estimation of the damage that may be caused by a specific breach are
enforceable. English courts have developed elaborate requirements for such clauses.”’ In
principle, English law allows contractual modification of liability in tort. The main limitation
to this possibility is that liability for fraud may not be waived contractually. This is
established by the Unfair Contract Terms Act 1977, applicable to both contractual and
tortious Iiability.98

In French law, creation of a preliminary agreement (avant-contrat) transforms the nature of
the relationship into a contractual one. Parties may to a large extent limit or exclude
contractual liability. According to the Code civil, the court may reduce the agreed amount of
damages if it is manifestly excessive or derisory.99 At the same time, in French law, liability
for an intentional fault in breaching of a contractual obligation (faute intentionnelle) may
not be waived or modified by the parties.'® Even in the presence of avant-contrat, part of
the relationship can still remain under regulation by tort law. In fact, only conduct directly in
breach of a contractual obligation (in a preliminary documents) gives rise to a contractual
claim. The rules on tort still regulate other conduct, for example, a fault in negotiations not
covered in the preliminary agreement. Other duties and liability within general tort law may
not be excluded by the parties’ agreement.’® This is due to the fact that the provisions of
the Code civil on tort are regarded as a part of rules belonging to ordre public. These are
mandatory and may not be modified or waived by private regulation.'®?

% Diamond Build Ltd v. Clapham Park Homes Ltd [2008] EWHC 1439 (TCC), [2008] CILL 2601 [5].

7 Chitty on Contracts 2015, para 26-178 ff.

%8 Unfair Contract Terms Act 1977 section 1(1).

% section 4.7.3.

9 bid.

191 \/on Bar/Drobnig 2004, at 161.

192 For a recent example, see Cass 1 civ 15 May 2015 N° 14-14517 n.p. in Bulletin; for a synthetic note see Von Bar/Drobnig
2004, at 155.
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Within the structure of the Dutch Civil code, the conditions for tortious and contractual
liability are different, but the same set of provision applies to the obligation to pay damages.
Most of these provisions on the obligation to compensate loss contain rules from which
parties may consensually derogate.'® In addition, Article 3:40 Dutch Civil code forbids the
creation of contractual obligations contradicting public order and good morals. In this way,
liability for intentional harm cannot be limited or excluded. Furthermore, a party may be
deprived of the right to rely on an obligation that is contrary to reasonableness and
fairness.’®

The US case law does not offer a straightforward approach to this question in disputes
relating to letter of intent. The reasoning in these cases is primarily embedded in the search
for a final contract which has been called in scholarship the ‘all or nothing approach'.105 As a
consequence, provisions on liability have been primarily addressed as contractual clauses
when a final contract was found to be concluded, as opposed to the regime applicable to
negotiations or preliminary agreements.

7.10. Dispute resolution

This Section will address the choice of law (7.10.1) and choice of court (7.10.2) provisions, as
well as the submission of a precontractual dispute to arbitration (7.10.3). Furthermore, a
note on mediation will be made (7.10.4).

7.10.1. Choice of law

A: lllustration

Parties may submit their negotiations to a particular national law. The clauses below contain
a choice of law applicable to the binding part of the letter of intent. In the first illustration,
parties chose English law.

The terms of this Letter do not and are not intended to create binding legal
obligations upon the parties hereto with the exception of this Clause and
Clauses 5, 11 and 13 which clauses shall be governed by English law .08

In the second illustration, the law of Georgia (United States) is chosen.

This Letter of Intent is intended as an expression of mutual intent only and
does not constitute an obligation binding in any way on the parties, except
for the provisions of the third, fourth and fifth paragraphs hereof. This
Letter of Intent will be governed by and construed in accordance with the
laws of the State of Georgia.*”’

Another formulation submits the entire letter of intent to French law.

17 DROIT APPLICABLE ET TRIBUNAL COMPETENT

103 Section 3.7.7.

1oa Lindenbergh 2014, at 35. See also Castermans 2012.
105 .

Section 6.3.
1% jsp Corporation PTE Ltd v. Al Waha Capital PISC, Second Waha Lease Ltd [2009] EWHC 583 (Ch), 2009 WL 648840 [83].
07 o, Joseph Hosp., Augusta, Georgia, Inc. v. Health Management Associates, Inc., 705 F.3d 1289, 1294-1295 (C.A.11
2013).
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Droit francais ...**

In the last illustration, English law is chosen not only for contractual claims, but also for non-
contractual relations.

This Letter of Intent (including any non-contractual obligations arising out
of or in connection with the same) shall be governed by the laws of
England....109

B: Analysis

It should be noted that choice of law has been subject to an important harmonization at
international level, especially in the EU. In the EU, the law applicable to cross-border
contractual relationship is regulated by a uniform instrument: the Rome | Regulation (Rome
1)."° Another uniform instrument — Rome Il Regulation (Rome 11)*** — provides the rules on
the law applicable to cross-border non-contractual relationships. Article 1(2)(i) Rome |
excludes the obligations related to the mere formation of contract from the scope of this
Regulation. Therefore, Rome Il is relevant for the general regime of negotiations. According
to Article 12 Rome Il, the law applicable to precontractual obligations is, in principle, the law
governing the contract which would come about if the negotiations had not failed.™*
Against this background, the question arises as to whether an obligation submitting
negotiations to a chosen law created by a preliminary agreement is a contractual obligation
in itself. Although the application of Rome | and Rome Il would perhaps often lead to the
same applicable law, the question relates to the mere possibility to submit negotiations to
one law, while the ultimate agreement would be submitted to another law.

This was asked in in the Dutch case Van Engen/Mirror Group,'** where an English and a
Dutch publishing houses negotiated the production of a quality newspaper in the
Netherlands. They regarded their negotiations as falling under English law, because the
letter of intent was drafted in English and used the formulations typical for contracting
under English law. However, the final contract between these two parties would not
necessarily be submitted to English law. The Dutch court has answered this question in the
affirmative.™™ In the same way, English courts have recognized that English law was
applicable when parties submitted their negotiations, i.e. letter of intent to English law.'"
US case law does not provide extensive analysis of such clauses.'*®

198 | ettre d’Intention Type, Association Frangaise des Investisseurs en Capital, Capital-Risque: Guide des Bonnes Pratiques

AFIC 2010, p. 90, www.afic.asso.fr/dl.php?table=etude_publication&chemin=uploads/_afic&nom_file=capital-risque-guide-
des-bonnes-pratiques-version-2010_1.pdf.

199 shaker v. Vistajet Group Holding SA [2012] EWHC 1329 (Comm), [2012] 2 All ER (Comm) 1010 [3].

110 Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 On the Law Applicable to
Contractual Obligations (Rome 1).

1 Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 On the Law Applicable to
Non-contractual Obligations (Rome II).

12 Article 12 Rome Il also provides the rule for defining the applicable law if the law that would have been applied to the
final contract cannot be identified. See also Asser/Kramer and Verhagen 10-111 2015, para 1199-1203.

113 4R 24 November 1995, ECLI:NL:HR:1995:2C1890, NJ 1996, 162 Van Engen/Mirror Group.

On this question see also Wessels 2009a. Asser/Kramer and Verhagen 10-111 2015, para 952.

Section 5.6.3.1.

11 Section 6.5.8.1.

114
115
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7.10.2. Choice of court

A: lllustration

Along with submitting contractual negotiations to a particular national law, parties may
purport to choose the forum that will be competent to hear their dispute. The clause
provided in the first example submits the disputes to English courts.

The terms of this Letter do not and are not intended to create binding legal
obligations upon the parties hereto with the exception of this Clause and
Clauses 5, 11 and 13 which clauses ... are subject to the jurisdiction of the
English courts.*"’

The second example illustrates the choice of court made not only for disputes related to
contract, but also for non-contractual claims.

This Letter of Intent (including any non-contractual obligations arising out
of or in connection with the same) ... and the parties hereto submit to the
exclusive jurisdiction of the courts of Englcmd.118

B: Analysis

Choice of court in international contracting has also been subject to international
unification. In the EU, it is regulated by uniform rules provided by Brussels I-bis Regulation
(Brussels I-bis).**® Article 25(5) Brussels I-bis establishes the principle of severability of the
choice of court agreements. Based on this principle, the validity of the choice of court
obligation should be assessed independently of the validity of the document in which such
an obligation is contained. This provision separates — severs — the questions of validity of the
preliminary document and the validity of a stand-alone choice of court clause. The provision
is relatively recent, it has been introduced in the last recast of the Regulation. Article 25(5)
Brussels I-bis states as follows: '*°

An agreement conferring jurisdiction which forms part of a contract shall
be treated as an agreement independent of the other terms of the
contract. The validity of the agreement conferring jurisdiction cannot be
contested solely on the ground that the contract is not valid.

This provision raises the question of whether a choice of court made in a preliminary
agreement may qualify as a choice in contract in the sense of Article 25(5) of Brussels I-bis.
This question should be answered affirmatively in the light of the existing scholarship®?! of
all the jurisdictions examined. Nevertheless, case law confirming this answer is not
extensive.’? In the United States, little case law deals with the enforceability of a choice of
forum in a letter of intent. At least one case points to the validity of the choice of court
clause in the precontractual context. This case involved a domestic (not international)

117
118

JSD Corporation PTE Ltd v. Al Waha Capital PJSC, Second Waha Lease Ltd [2009] EWHC 583 (Ch), 2009 WL 648840 [83].
Shaker v. Vistajet Group Holding SA [2012] EWHC 1329 (Comm), [2012] 2 All ER (Comm) 1010 [3].

19 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 On Jurisdiction and
the Recognition and Enforcement of Judgments in Civil and Commercial Matters (Recast) (Brussels I-bis).

120 Article 25(5) Brussels I-bis.

See inter alia Wessels 20093, at 255.

See Sections 3.7.9.2; 4.6.5; 5.6.3.2; 6.5.8.2.
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dispute.’® Another uniform instrument relevant for this purpose is the Hague Convention

on Choice of Court Agreements.'** The Convention also establishes the principle of
severability of a choice of court clause in Article 3(d). Therefore, clearly, under this
Convention, a choice of court provision included in a letter of intent may be regarded as
enforceable.

7.10.3. Arbitration

A: lllustration

Arbitration is one form of dispute resolution. The following illustration is an arbitration
agreement included in a letter of intent. It submits disputes that may arise during
negotiations to the competence of an arbitral tribunal.

14.2. Any dispute, controversy or claim arising out of, or in relation to, or in
connection with, this LOI shall be resolved by an arbitration tribunal, which
arbitration tribunal shall act in accordance with the rules of Conciliation
and Arbitration of the International Chamber of Commerce...**

B: Analysis

In all of the jurisdictions examined, an arbitration clause included into a letter of intent is
enforceable, provided it fulfils the requirement for a valid and enforceable arbitration
agreement. In this way, parties may submit disputes arising in the course of negotiations
(thus before the formation of the final contract) to arbitration.

The enforceability of the clause is addressed following the doctrine of severability of
arbitration agreements. For international arbitration, this principle flows from the New York
Convention'® — the international instrument laying down uniform rules for international
arbitration. Whereas the instrument does not directly establish the principle, it is widely
accepted that the Convention assumes severability of the arbitration agreement. National
approaches follow the same principle. It is worth noting that all the discussed jurisdictions
favour arbitration. Courts and arbitral tribunals enforce party autonomy in choosing
arbitration, especially if an international dispute is involved.™?’

English courts draw attention to an important distinction between a dispute and a failure to
agree. An arbitration agreement relating to a dispute is enforceable (if it fulfils the
requirement of an enforceable arbitration clause developed by English courts in
considerable detail).'*® However, an obligation to arbitrate a simple failure to agree about
the conditions of the negotiated contract falls outside the concept of an arbitration
agreement. Instead, it is most likely to be qualified as an unenforceable agreement to agree.
Not many published arbitral awards could be found to confirm the above statements. Some
examples can be mentioned. In one published arbitral award of the Netherlands Arbitration
Institute (NAI), a clause of the ‘Heads of Agreement’ submitted precontractual disputes to

123 Lexington Inv. Co. v. Southwest Stainless, Inc., 697 F. Supp. 139 (S.D.N.Y. 1988).

12% convention on Choice of Court Agreements (The Hague, 2005).

125 Exhibit 10 to Form 8-K filed by Gulf United Energy, Inc. on April 5, 2006, available in the open access database of the US
Securities and Exchange Commission. See www.sec.gov/edgar.shtml.

126 convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 1958). Articles Il and V(1)(a)
New York Convention indirectly assume severability. See Born 2014, at 354 ff.

27 For the historical development from hostility in the eighteenth and nineteenth centuries to favouring arbitration since
early twentieth century see Born 2014, at 40-43.

128 Section 5.6.3.3.
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arbitration by the NAI. The NAI confirmed its competence based on this clause.*”® The ICC
Paris arbitral award discussed in Section 2.4.2 of this study is another case that may be
recalled as example.**

7.10.4. Note on Mediation

Mediation is another form of dispute resolution. It represents negotiations assisted by a
mediator acting as intermediary.”®* The involvement of mediator at the stage of contract
formation does not appear to be a frequent practice. It if were so, disputes following
mediation would still be passed on to courts from time to time. However, no letter of intent
containing a mediation clause has been identified in the texts quoted in case law collected
for this study. Negotiating complex deals appears to be, in fact, primarily the task of an
operational department, not of mediators.

Amongst the jurisdictions addressed, it is only in English scholarship that attention has been
drawn to mediation clauses in letter of intent. Within discussions about the non-
enforceability of agreements to agree, English scholars have noted the resemblance
between an unenforceable agreement to agree and an agreement to mediate. The
difference is that mediation agreements may have sufficient certainty to be valid and
judicially protected under English law. This is due to the fact that the principle of
unenforceability of agreements to agree was formulated ‘before an important
development in the law concerning judicial protection of the process of mediation’.'*?
Currently, in order to distinguish whether a mediation clause is an unenforceable
‘agreement to agree’ or a valid and legally binding mediation agreement, English courts
assess whether the clause fulfils the requirements for a valid mediation agreement. These
requirements have crystallized relatively recently and with considerable level of detail.** A
notable requirement is this of certainty: not only should a reference to mediation be made,
but also the concrete rules, for example, of a specific mediation institution should be
mentioned.

7.11. Remedies

Sections 7.8 and 7.9 discussed the approach to provisions on distribution and recovery of
costs in letter of intent. This Section provides more detail on the remedies available for
breach of obligations within contractually organized negotiations. The main remedy is the
recovery of damages (7.11.1). Other types of available recovery include precluding reliance
on a right or defence (7.11.2), specific performance, and injunction (7.11.3); finally, punitive
damages typical of the US system and exemplary damages typical to English law are worth
noting (7.11.4).

129 NAI Arbitral Award 5 September 2000 nr. 22, 2000 Tijdschift voor Arbitrage 107.

ICC Paris International Court of Arbitration Award No. 8331 (1996) 10 Bulletin de la Cour Internationale d’Arbitrage de la
CCl (1999).

131 see for a discussion regarding the definition of mediation Spencer/Brogan 2006, at 4-21 and at 22 for the link between
mediation and negotiations.

32 Walford v. Miles [1992] 2 AC 128 (HL).

133 Mills/Loveridge 2011, at 529.

134 Section 5.6.3.4.
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7.11.1. Damages

Breach of an obligation contractually organizing negotiations may lead to the payment of
various types of damage, the main heads of which include:

- the loss of costs wasted in negotiations and preparation of the final contract;

- the loss of costs of works or services started in anticipation of conclusion of the final

contract;

- the loss of profits expected from the final contract;

- the loss of opportunity to conclude a contract with a third party;

- harm to the reputation.

7.11.1.1. Costs wasted in negotiations

The most common remedy in all the legal systems examined is the recovery of costs wasted
in negotiations. This is referred to as recovery of reliance interest (in England and Wales and
in the United States), material loss recoverable as part of sustained loss (perte subie in
France), and negative contractual interest (negatief contractsbelang in the Netherlands).
Costs wasted in negotiations may include expenses on preliminary studies, for example,
feasibility studies, marketing research, fees paid to various external consultants, law firms,
travel expenses, and costs of obtaining authorization from public authorities.

In French law, recovery of costs wasted in negotiations represents the main recovery for
fault in negotiations. It is also the most frequent measure of contractual liability for a breach
of a preliminary agreement. Similarly to the French approach, in Dutch law, costs wasted in
negotiations are recoverable both as liability for breaking off negotiations and as
contractual liability for violation of a preliminary agreement. Notably, Dutch law allows
recovery only of such costs wasted in negotiations that would have been discounted in the
non-concluded final contract. In the United States, recovery of costs wasted in negotiations
is the main recovery in contractual liability for breach of obligation created by a preliminary
agreement. Liability in tort in cases of misrepresenting an intention to enter into an
agreement is also usually confined to recovery of costs wasted in negotiations. Furthermore,
the recovery of costs wasted in negotiations is available as recovery in tort for the
appropriation of trade secrets. The latter enables the recovery of either the actual loss or of
the amount of the gain, whichever is greater.135 In England and Wales, costs wasted in
negotiations may be recovered as liability for breach of the limited number of obligations
that are recognized as those which parties may create to organize negotiations.

It is worth noting, finally, that in all the legal systems discussed, negotiating parties are
expected to be cautious when investing in negotiations, especially when faced with
encouragements to invest, at the risk of the reduction of the recoverable amount.

7.11.1.2. Costs incurred in anticipation of a contract
All the legal systems examined provide for recovery of costs made in anticipation that the

final contract will be formed. These include firstly, costs related to preparation of the final
contract (e.g. preliminary studies, due diligence and similar) and, secondly, costs of starting

135 Restatement (Second) of Torts, § 5256, see also § 549.



227

the actual performance of the final contract while it is established that the parties remained
at the stage of negotiations.

Though the result is relatively similar in all the jurisdictions, it is reached via different legal
techniques. As a consequence, recovery is subject to diverging conditions. English law
enables such recovery under the law of restitution and unjust enrichment. English courts
have been especially willing to grant such relief if the start of performance was induced,
required, authorized or approved by the party who benefitted from that performance.136
The fact of one party’s benefit to the detriment of the other also plays an important role in
granting recovery. Under US law, such recovery may be granted under the doctrine of
promissory estoppel, but in practice is granted very infrequently. In French law, such costs
are recoverable primarily for liability in tort. For instance, French courts have granted the
recovery of the costs of adapting immovable property for its use under the final contract,
provided the party breaking off negotiations could profit from the results of this adaptation.
Furthermore, according to the Cour de Cassation, restitution of such costs is possible under
the French doctrine of unjust enrichment if no cause of action in contract or tort is available
(the cause of action in unjust enrichment has a subsidiary character in the French legal
system). However, the application of this doctrine in practice is infrequent. In Dutch law,
such a remedy is available under liability for breaking off negotiations and as contractual
liability for breach of a preliminary agreement. According to the Hoge Raad, the doctrine of
unjust enrichment is not applicable to the period of negotiations, whereas most Dutch
scholars argue in favour of its applicability.™*’

7.11.1.3. Loss of opportunity to conclude the negotiated final contract

None of the legal systems examined excludes the possibility to recover the loss of
opportunity to conclude the negotiated contract. However, such recovery is exceptional and
infrequently granted. For instance, in England and Wales, remedies under the tort of deceit
include recovery for any loss directly flowing from the tortious conduct, whether or not it
was reasonably foreseeable. However, English courts are generally guarded in granting
recovery for a bargain related to the prospects of a deal before the final contract is
formed.'*®

In the United States, recovery of a potential bargain from the non-concluded contract,
called the expectation interest, has been refused in a considerable number of cases. Cases
where such recovery was granted are exceptional. US case law and scholarship contains
lively debates on two questions related to the recovery of an expectation interest. First,
should a preliminary regime enable such recovery? Second, is the court in principle able to
establish the amount of damage? The uncertainty of the outcome of negotiations and the
difficulty of proof are the main arguments against such recovery. However, according to the
main argument in favour of such recovery, difficulties related to evidence and causality do
not amount to the impossibility of proof. This means, should such loss be evident on the
facts of the case, recovery for the loss of opportunity to conclude the negotiated contract
should be available.™ It is worth noting that the US doctrine of promissory estoppel admits
recovery of loss of profit, but only to the extent it is necessary to prevent injustice.

138 See observations in Section 7.9.1 above.
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Furthermore, in the US, remedies in the tort of deceit enable the recovery of ‘pecuniary loss
caused ... by ... justifiable reliance upon the misrepresentation’.**® De facto, the courts have
limited recovery. Markov v. ABC Transfer & Storage Co. illustrates the exception where a
recovery for loss caused by fraudulent misrepresentation of intent to reach agreement was
granted.” In France, the possibility to recover profits expected from the non-concluded
final contract was also debated for a long time. Following the reform of the French law of
obligations, this remedy is explicitly excluded from the remedies available under tortious
liability for fault in the course of negotiations. Though, the remedy may still be available for
breach of obligation of confidentiality.142

Under Dutch law, profits expected from the non-concluded final contract may be recovered.
This remedy is referred to as recovery of the positive contractual interest (positief
contractsbelang). It is available both as liability for breaking off negotiations and for breach
of a preliminary agreement. However, similarly to the other legal systems, such recovery is
granted in practice fairly infrequently. A case illustrating recovery granted as liability in tort
involved the use of confidential information obtained in negotiations.** Notably, according
to Dutch case law, even if a contractual limitation is set on the possible amount of recovery,
a higher amount may still be granted by the court if the limitation agreed by the parties
would lead to results inadmissible from the point of view of reasonableness and fairness.
Courts set a high threshold to be fulfilled in finding that the limitation would lead to such
results.

7.11.1.4. Loss of opportunity to conclude a contract with a third party

Loss of opportunity to conclude a contract with a third party resembles the loss of
opportunity to conclude the negotiated contract, but relates to a contract that could
potentially have been concluded with a third party. This loss occurs in the situation where a
party starts negotiations with the sole aim of preventing or impeding negotiations with a
third party. Recovery of such loss is, in principle, possible in all the legal systems examined.
However, the remedy is exceptional and infrequently granted. English law enables the
recovery of such loss under the heading of tort of deceit. However, while this tort generally
enables recovery of the loss of ‘income-generating opportunities’,*** no case law points to
granting such recovery in the context of contractually organized negotiations. In the US legal
system, the recovery of loss of opportunity to conclude the contract negotiations of which
failed (expectation interest) is possible.'*> According to the current French case law, the loss
of opportunity to conclude a contract with a third party is recoverable both as liability for
fault in negotiations and for breach of preliminary agreement. This is the only type of loss of
opportunity recoverable in the context of negotiations. The amount of recovery
corresponds to the detriment for being ‘locked’ in the negotiations for a certain period of
time, thereby losing the chance to contract with other parties (perte de chance). The
Ordonnance of 2016 specifies that the loss of bargain from the negotiated contract may not
be recovered. The question whether the limitation it places on the recovery covers loss of

140 pestatement (Second) of Torts § 525, see also § 549.
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any opportunity remains open.**® The Dutch approach to this remedy is the least detailed.

Dutch case law and literature on precontractual liability have not specifically touched upon
recovery for the loss of opoportunity to conclude a contract with a third party. Dutch law
offers a theoretical possibility of recovery, because the Hoge Raad has explicitly noted that
recovery for breaking off negotiations is not limited. But the threshold for recovery would
be high, due to the increasingly guarded approach of the Dutch courts to imposing liability
in the context of negotiations of a contract.**’

7.11.1.5. Harm to the reputation

French case law pays specific attention to the recovery of damage caused by a harm to the
reputation. According to French case law harm to the reputation (atteinte a la réputation) is
recoverable as part of the sustained loss (perte subie).**® This recovery is available both as a
remedy in tort and as remedy for breach of contractual obligation. The other legal systems
do not pay particular attention to this type of damage in the context of regulation of
negotiations.

7.11.2. Gain-based remedies

Another recovery is worth noting: the gain-based remedy of disgorgement of profits or
account of profits. The remedy is illustrated by a situation where a party breaks off
negotiations in order to conclude a contract with a third party, and this contract generates
profit. The remedy of disgorgement of profits would suppose the transfer of the amount of
this profit to the former party to failed negotiations.

This remedy is characteristic primarily to US law, to some extent to England, and to a much
lesser extent to France and the Netherlands. In the United States, this remedy is provided
under the law of restitution and unjust enrichment. According to the Restatement (Third) of
Restitution and Unjust Enrichment, the benefit — an advantage with a measureable value —
may be recovered.’® Case law points to two types of situation where such recovery has
been granted in the context of failed negotiations: firstly, receiving profit as a result of
misappropriation of an idea disclosed in negotiations and, secondly, receiving profit from
works done or services rendered in anticipation of a contract.” In practice, this recovery is
admitted infrequently. US courts refuse to grant such recovery mainly because the claimant
does not suffer any actual damage. The fact of profit is also difficult to establish, because
most precontractual works and services have no ‘end product’.”

In English law, account of profits is an equitable remedy; it is also a discretionary remedy
granted at the discretion of the court. Such recovery is neither at the centre of the law of
restitution, nor of the tort of deceit. The nature of this remedy is not settled in English law.
The remedy has been granted for breach of the duty of confidence. As Lord Denning MR
stated, this remedy is based on ‘the broad principle of equity that he who has received

information in confidence shall not take unfair advantage of it’.*>* However, such duty arises
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only in negotiations involving a relationship of trust and thus not in every commercial
negotiation.153

In French law, the recovery of loss of chance comes close to the disgorgement of profits.
French case law has a considerable level of development on this matter. It sets a high
threshold for recovery, requiring the existence of a real and serious chance. This is difficult
to establish and prove for this reason: it is highly questionable whether the account of
profits received from a contract with third party can overcome the threshold set in French
law for recovery of loss of chance. As has been noted, the reform of the French law of
obligations explicitly limits recovery for fault in negotiations. However, as the provision for
misuse of confidential information is placed outside this limitation, it is not entirely clear
whether the limitation also precludes the loss of opportunity to conclude the negotiated
contract discussed earlier.

Dutch case law does not point to the availability of this remedy in the precontractual
context. On the one hand, it may be recalled that no limitation is placed on the damages
recoverable. On the other hand, it appears questionable that the Dutch concept of positive
contractual interest includes the benefits received by one of the parties of failed
negotiations. In this way, Dutch law may potentially offer the possibility to disgorge profits
in exceptional cases.

7.11.3. Precluding reliance on a right, remedy or defence

In Dutch law, the breach of the bona fides duty precludes a party from relying on a right,
remedy or defence that would otherwise be available to this party. In English and US law, a
similar function is fulfilled by the principle that a party may not derive a right or remedy
based on his own tortious conduct. In French law this function if fulfilled by the concept of
abuse of right.

7.11.4. Specific performance and injunction

In the precontractual context, the remedy of specific performance consists in ordering
parties to negotiate further or even to conclude the final contract. This may be done by
injunction. Furthermore, an injunction may aim to prevent or preclude inappropriate
conduct in negotiations, for example, forbid parallel negotiations or prevent disclosure of
confidential information.

The approaches to these remedies diverge. In English law, specific performance of
preliminary agreements is not available.”* By contrast, confidentiality in negotiations may
be protected by an injunction. Injunction in English law is granted at the discretion of the
court. In the precontractual context, this remedy is granted exceptionally. English law also
draws specific attention to the remedies for failure to mediate. This is another context
where English courts may grant an injunction, along with other procedural remedies such as
stay of proceedings (if an enforceable arbitration or mediation clause is included into a
letter of intent).

Similarly to English law, US law does not admit specific performance of an obligation to
negotiate. At the same time, an injunction may be granted to prevent tortious appropriation
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of trade secret or information disclosed in the course of negotiations. Both a preliminary
injunction and an injunction as final relief may be granted.

The French approach is twofold. On the one hand, French law provides no possibility of
obtaining an order to negotiate or to conclude the final contract. Such order is regarded as
contrary to freedom of contract. More specifically, according to the Cour de Cassation, even
if a preliminary agreement is violated, the consent on the final contract is still lacking. As a
consequence, freedom not to contract and the right to break off negotiations preclude
specific performance of an obligation to negotiate in French law. On the other hand, one
particular remedy developed in French case law amounts de facto to specific performance.
This is the remedy provided for breach of a pre-emption agreement.™”

Dutch law has another approach to the remedy of specific performance of an obligation to
negotiate. Courts do not order parties to conclude the final contract. However, in a situation
where breaking off negotiations has led to a dispute, the court may order parties to
negotiate further in a ‘constructive manner’. The content of this requirement has been
elaborated in case law and comes down to the obligation of means.”® A court injunction
ordering parties to negotiate may be also accompanied by a judicial penalty and even by
mandatory involvement of a mediator. Similarly to the three other legal systems, in the
Dutch legal system misuse of information may be also prevented by injunction.

7.11.5. Note on punitive and exemplary damages

Punitive damages are peculiar to US law. This measure of liability has no compensatory
function. Instead, it discourages intentional malicious conduct and serves as a deterrent for
the general public.”®” On the one hand, punitive damages have a limited relevance if a
preliminary regime applies. No case law exists where punitive damages were applied in
disputes where the US courts found that the intermediary regime was applicable or that
parties remained at the stage of non-binding negotiations. Furthermore, punitive damages
are generally not typical in breach of contract, being granted essentially in tort cases.

On the other hand, it is worth noting that a dispute involving negotiations of a contract in
the United States carries the potential for punitive damages to be awarded. The reason is
that punitive damages have been granted in cases where the court found an ultimate
agreement to have been formed or identified a prospective business relationship. In this
situation, a claim against a third party interfering with this relationship has frequently led to
punitive damages.

7.12. Main similarities and differences, their explanation

The comparative observations on various provisions of letter of intent made above reveal a
number of general similarities and differences (7.12.1). The next, concluding part of this
Chapter, will summarize the converging and diverging tendencies and look at the
explanation for these (7.12.2 and 7.12.3).
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7.12.1. Main similarities and differences

The approaches to letter of intent in the four jurisdictions are characterized by number of
similarities. Some similarities exist in the approaches of only two or three of the legal
systems discussed, whereas others are present in all of the examined approaches. At the
same time, important divergences are in place.

French and Dutch regulation of negotiations generally, and letter of intent in particular, are
characterized by two salient commonalities. First, both jurisdictions recognize the regime of
precontractual liability. It has been developed under the umbrella of bona fides. Second,
both legal systems are underpinned by the similar conceptual frameworks of French avant-
contrat and Dutch voorovereenkomst regulated by contract law. Within these frameworks, a
distinction is somewhat naturally drawn between the process of negotiations and the final
contract. Both frameworks also acknowledge that a contractual obligation may be created
at the stage of negotiations and be limited to the process of negotiations. It is worth noting
that in both countries, academic literature draws attention to the precontractual and
preliminary character of avant-contrat and voorovereenkomst. Both legal systems make a
distinction between preliminary frameworks, on the one hand, and the obligations of the
final contract, on the other hand. Courts do not treat the obligations created within these
frameworks and th